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PREFACE 


TO   THE   TWENTY-THIED   EDITION. 


In  this  edition  tlie  alterations  made  in  the  law  since 
the  last  edition  have  been  incorporated  in  the  text. 
These,  so  far  as  statute  law  is  concerned,  are  chiefly 
the  additions  made  necessary  by  the  Wills  (Soldiers  and 
Sailors)  Act,  1918(a),  the  Finance  Act,  1914  (&),  the 
Courts  (Emergency  Powers)  Act,  1914  (c),  the  British 
Nationality  and  Status  of  Aliens  Act,  1914  (eZ),  and  the 
Increase  of  Rent  and  Mortgage  Interest  (War  Restric- 
tions) Acts,  1915  to  1919  (e),  and  the  substitution  of  the 
provisions  of  the  Bankruptcy  Act,  1914,  for  those  of 
the  Bankruptcy  Act,  1883,  and  the  Acts  amending  it. 
The  above-mentioned  Wills  Act  affords  a  perfect 
specimen  of  the  prevailing  methods  of  legislative  reform, 
which  (as  pointed  out  below  (/) ),  merely  add  to  the 
burden  of  knowledge,  which  the  student  of  law  must 
painfully  acquire,  and  take  nothing  away  from  it.  The 
Act  is  expressed  in  such  terms  (g)  that  it  cannot  be 
explained  or  understood  without  expounding  or  learning, 
first,  the  common  law  of  wills  of  personalty,  secondly, 
the  Statute  of  Frauds  as  to  such  wills  and  its  exceptions, 
and  thirdly,  the  provisions  of  the  Wills  Act,  1837,  on  this 
subject  and  the  decisions  thereon,  and  then  extracting 

(a)  Fost,  pp.  261—263.  (e)  Fost,  pp.  581—583,  617— 

(6)  Fost,  p.  284,  n.  (/).  619. 

(c)  Fost,  pp.  999,  366,  615,  616.  (/ )  Fost,  p.  744. 

(d)  Fost,  pp.  326,  327,  i..  (6),  (?)  See  •post,  pp.  262,  263. 
328. 
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IV  PREFACE   TO   THE   TWENTY -THIRD   EDITION. 

therefrom  the  meaning  intended  to  be  conveyed  by  the 
Act  of  1918  itself.  The  result  is  that  the  five  or  six 
lines  of  the  enactment  in  question  have  to  be  prefaced 
by  two  pages  of  statement  of  the  previous  law.  The 
provisions  of  the  Courts  (Emergency  Powers)  Act  and 
the  Increase  of  Rent,  &c.,  Acts,  are  of  such  great  practical 
importance  that  it  seemed  impossible  to  omit  some 
statement  of  them  ;  though  these  Acts  are  of  themselves 
out  of  place  in  a  book  endeavouring  to  inculcate  first 
principles  of  law,  and  the  Courts,  &c.,  Act,  is  in  terms 
a  temporary  measure  and  the  Increase  of  Rent,  &c..  Acts 
will  probably  soon  be  replaced  by  other  legislation  on 
the  subject.  Besides  these  changes  the  recent  case  of 
Re  Mountgarret  (h)  has  revived  in  practice  a  species  of 
estate  tail,  which  had  long  been  supposed  to  be  com- 
fortably obsolete ;  and  some  explanation  of  this 
phenomenon  had  to  be  given  {i).  The  case  of  Ashburton 
V.  Nocton  (j)  has  afforded  one  more  instance  of  how 
ill-favoured  by  fortune  are  the  attempts  to  amend  {k) 
the  law  of  judgments,  now  of  an  utterly  abominable 
complication  (I) ;  for  that  case  has  revived,  after  an 
abolition  of  over  fifty  years,  the  old  law,  whereby 
judgments  may  be  made  charges  on  lands,  though  the 
lands  be  not  actually  delivered  in  execution  (m).  The 
case  of  Re  Blandy  Jenkins'  Estate  (n)  has  called  for 
some  amplification,  in  the  notes  (o),  of  the  statement 
of  the  law  as  to  protectors  of  a  settlement.  The  case  of 
Re  Robson  (p)  has  made  necessary  a  more  particular  state- 
ment of  the  law  as  to  equitable  contingent  remainders 

(h)  1919,  2  Ch.  294.  296,    .312,    315,    316,    456,    457, 

(i)  Post,  pp.  94,  245.  517,  569,  627,  628,  662. 

(j)  1915,  1  Ch.  274.  (n)  1917,  1  Ch.  46. 

{k)  See  post, -pip.  2Q2  and  n.{d),  (o)  Post,     pp.     107,     n.     (re), 

293  and  n.  (j).  108,  n.  (y). 

(I)  Seepcsf,  pp.  295—297.  (p)  1916,  1  Ch.  116. 
(m)  See  post,  pp.  294  and  n.  (i/) , 
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PREFACE   TO  THE   TWENTY-THIED   EDITION.  V 

and  contingent  remainders  to  a  class  {q).  And  the  writer 
has  made  some  comment  in  the  notes  (r)  on  the  theory 
advanced  by  the  late  Mr.  Charles  Sweet,  that  there  is  a 
rule  of  law  prohibiting  the  limitation  of  a  possibility 
on  a  possibility  and  that  the  case  of  Re  Frost  (s)  is  an 
instance  of  the  application  of  that  rule. 

The  writer  is  indebted  to  Mr.  H.  Ernest  Glaisyer, 
of  Lincoln's  Inn,  for  seeing  this  edition  through  the 
press  and  preparing  all  the  indices. 

7,  Stone  Bitildings,  LptcoLu's  Inn, 
26(A  April,  1920. 

(?)  Post,    pp.    452,    453    and  {r)  Post,  pp.  396,  n.  {I),  449, 

n.   (r)  ;    also  pp.   406,  407,  and       ii.  (c). 
nn.  (z,  a).  (,')  43.Cli.  D.  246. 
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PREFACE 

TO   THE   SEVENTEENTH   EDITION. 


The  present  work  is  put  forward  as  tte  seventeenth 
edition  of  the  late  Mr.  Joshua  Williams's  "  Principles  of 
the  Law  of  Real  Property  "  ;  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.  Since  the 
late  author's  death  in  1881  (a),  three  editions  of  the 
book  have  been  prepared  by  the  present  editor  ;  and 
in  these  the  original  text  was,  as  far  as  possible,  retained. 
It  was  felt,  however,  that  the  symmetry  of  the  original 
work  was  impaired  by  the  additions  and  alterations 
rendered  necessary  not  only  by  the  great  changes 
in  law  and  practice  worked  by  the  Conveyancing  and 
Settled  Land  Acts,  but  also  by  the  progress  of  historical 
learning.  In  preparing  the  edition  now  submitted  to 
the  profession  the  editor  has  ventured  to  work  with  a  free 
hand,  and  to  remodel  the  book  after  a  design  of  his  own. 
The  subject  is  therefore  presented  under  an  arrange- 
ment different  from  that  previously  employed,  and  a 
very  considerable  proportion  of  the  text  is  new.  At  the 
same  time  the  scheme  now  adopted  is  no  more  than 
a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  been  preserved  (b).  And  through- 
out the  present  edition  the  editor  has   endeavoured 

(a)  The      first      edition      of  pared  by  the  late  author  himself, 

"  Williams  on  Real  Property  "  in  1880. 

was  published  in  184S,  and  the  (6)  The  late  author's  Appen- 

thirteenth,  the  last  edition  pre-  dices  are  untouched. 
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to  iiarmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possible,  the  late  author's  idea 
in  projecting  the  original  work — viz.,  to  write  a  readable 
book,  and  one  intelligible  to  a  student  without  previous 
knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to  read 
some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help  in 
passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stone  Buildings,  Lincoln's  Inn, 
28(A  June,  1892. 
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i.  57  (Deeds  of  Arrangement  Act,  1887) 

:.  73  (Copyhold  Act,  1887) 

s.  45  (descent  of  estate  of  trustee  and  mort- 
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s.  9  (transfers  and  charges) 

711,  716- 

-719,  721 
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1822—30. 


Bulst. 
Burr. 
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Adolphus  and  Ellis,  Q.  B.,  1841—52. 

Attorney-General. 

Ambler,  Ch.,  1737—83. 

Anderson,  C.  P.,  1534—1604. 

Anstruther,  Ex.,  1792—7. 

See  L.  R. 

Liber  Assisarum. 
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Bamewall  &  Alderson,  K.  B., 

Bamewall  &  Adolphus,  K.  B., 
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Best  &  Smith,  Q.  B.,  1861—9. 
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8  vols. 
The  Law  Tracts  of  Lord  Bacon. 
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Brownlow  &  Goldsborough, 
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time  of 
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546,  note  (q) 

560,  note  (a) 
574,  note  (m) 

580,  note  (a) 

583,  note  {1} 
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Add  Welldon  v.  Buiterley  Co.,  Ltd.,  1920, 
1  Ch.  130. 

For  Bedd.all  v.  Maitland,  substitute  Hem- 
mings  v.  Stoke  Pogis  Golf  Club,  1920, 
1  K.  B.  720. 

Add  Re  Pope,  1908,  2  K.  B.  169,  172  ;  Re 
Macdonald,  1920,  1  K.  B.  205,  212. 

Add  after  Charing  Cross,  dbc,  Co.  v.  Hy- 
draulic Power  Co.,  Mu.sgrove  v.  Pandelis, 

1919,  2  K.  B.  43. 

Add,  See  also  stat.  9  &  10  Geo.  V.  u.  35,  s.  31. 

Add  at   end,  Plummer  v.  David,  1920,   1 

K.  B.  326. 
Add,  See  also  Re  Morgan,  1920,  1  Ch.  196. 
Qodman  v.   Godrtian  has  been  affirmed  in 

C.  A.,  1920,  W.  N.  130. 
Add,  If  the  devisee  were  bankrupt  at  his 

death,    the   land    devised   vests   in   the 

trustee  in  the  bankruptcy ;    Re  Pearson, 

1920,  1   Ch.  247;    see  ante,  p.   83,   and 
next  chapter. 

Add  Re  Macdonald,  1920,  1  K.  B.  205. 
Insert,  after  "  bankruptcy,"  "  but  in  good 

faith  and  without  notice  of  that  act." 
Add,  after  R.  v.  Francis,  Markwald  v.  A.-G., 

1920,  1  Ch.  348. 
Add  Plummer  v.  David,  1920,  1  K.  B.  326. 
Add  a,  reference  to  the  further  exceptions 

mentioned  in  stat.  10  Edw.  VII.   o.   8, 

s.  22  (1)  ;   1  &  2  Geo.  V.  u.  2,  s.  3  (4). 
Mayo  V.   Joyce  is  now  reported,   1920,   1 

K.  B.  824. 
Add,  Cf.  Cole  V.  Kelly,  1920,  W.  N.  74. 
Add  after   Parker  v.    Jones,   Plummer  v. 

David,  1920,  1  K.  B.  326. 
Add  after  "Act"  in  line  5,   See  Robinson 

V.  Nesbit,  1920,  W.  N.  57. 
Add  after  Bazalgette  v.  Hampson,  Smith  v. 

Bridgen,   1920,   W.    N.    106;    Beavis   v. 

Carman,  ib.  159. 
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LAW  OF  KEAL  PKOPEETY. 


INTEODUCTORY  CHAPTER. 

OF  THE   NATURE    OP   EEAL   PROPERTY   OR   ESTATE   AND 
CHATTELS   REAL. 


Section  I. 
Of  the  Nature  of  Property  and  Ownership. 

It  is  probable  that  many  of  those  who  open  this 
book  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  They  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land ;  and  it  is  very  unUkely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth ;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
begin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  which  he  is  doubtless 
familiar. 

In  the  first  place,  what  is  meant  by  the  word 
property  ?  The  common  conception  of  property  may 
perhaps  be  said  to  be  this :  that  a  man's  property  is 
what  is  his  own  to  do  what  he  likes  with.    It  is  generally 
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Ownership. 


Incidents  of 

absolute 

ownership. 


understood  that  those  things  are  a  man's  property, 
which  are  the  object -of  ownership  on  his  part.  What, 
then,  is  ownership  ?  Without  pretending  to  formulate 
a  definition,  we  may  venture  to  assert  that  ownership 
chiefly  imports  the  right  of  exclusive  enjoyment  of 
some  thing  (a).  The  owner  in  possession  of  a  thing 
has  the  right  to  exclude  all  others  from  the  possession 
or  enjoyment  of  it ;  and  if  he  be  wrongfully  deprived 
of  what  he  owns,  he  has  the  right  to  recover  possession 
of  it  from  any  person.  This  right  to  maintain  or 
recover  possession  of  a  thing  as  against  all  others  may, 
we  think,  be  said  to  be  the  essential  part  of  ownership. 
As  regards  its  other  incidents,  ownership  may  be 
absolute  or  else  limited  or  restricted.  Thus  absolute 
ownership  would  seem  to  include  the  right  of  free,  as 
well  as  exclusive,  enjoyment ;  by  which  we  mean  the 
right  of  using,  altering,  or  destroying  the  thing  owned 
at  the  owner's  pleasure,  so  only  that  he  do  not  violate 
any  other  person's  right  to  security  of  person  and 
property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  (6).  Another  incident  of  absolute 
ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  the  whole  or 
any  part  of  his  rights  over  the  thing  owned.  And  in 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though    their    power    of    disposition    was    Umited  (d). 


(a)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed. ;  P.  &  M. 
Hist.  Eng.  Law,  ii.  4^10,  151 
and  n.  (2) ;  and  an  article  by  the 
writer  in  L.  Q.  R.  xi.  223. 

(6)  English  landlords,  who  are 
tenants  for  life,  are  commonly 
called  landowners,  notwithstand- 
ing that  they  may  be  restrained 


from  laying  their  land  waste,  or 
pulling  down  their  houses. 

(c)  Litt.  s.  360 ;  Co.  Litt. 
223  a ;  Bradley  v.  Peixoto,  3 
Ves.  jun.  324 ;  Boss  v.  Boss,  1 
J.  &  W.  164 ;  Ware  v.  Cann,  10 
B.  &  C.  433. 

(d)  Glanv.  i.  5,  7,  vii.  1,  5,  xii., 
xiii. ;  Bract,  fo.  3  a,  8  b,  10  b,  31, 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration ;  no  limit  of  time 
must  be  set  beyond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
years  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
of  a  thing,  for  whatever  period,  which  is  derived  out 
of  the  ownership  of  another  (e),  seems  to  fall  short  of 
absolute  ownership.  But  the  term  owners  is  commonly 
used  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anything  for  a  limited  time,  as  well  as 
absolute  owners  (/).  Thus  the  word  ownership  is  used 
by  lawye;?s  sometimes  in  the  strict  sense  of  absolute 
ownership,  sometimes  in  a  looser  sense  to  express  a 
right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
ownership,  let  us  see  what  meaning  is  attached  in  law 
to  the  term  property.  This  word  is  mainly  used  by  Property, 
lawyers  in  three  different  senses : — (1)  As  denoting 
the  right  of  ownership.  For  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  property  in 

102,  112  b,  113  a,  160  a,  195  b,  his  successors  in  title  will  have 

206, 263, 268, 434  b,  435  a  ;  Britt.  the  right  to  resume  possession  of 

liv.  2,  ch.  16,  s.  2  ;   Mirror,  eh.  2,  the  land. 

s.  25  ;    Litt.  ss.  9,  10  ;    Co.  Litt.  (/)  English  landlords,  who  are 

17  a,  266  a  ;   P.  &  M.  Hist.  Eng.  mostly  tenants  for  life  only,  are 

Law  ii.  4 — 10.  commonly     called    landowners  ; 

"    (e)  As  where  one  holds  land  see  P.  &  M.  Hist.  Eng.  Law,  ii. 

on  lease  from  another  for  a  term,  7 — 10  ;    stats.   6  &   7   Will.  IV. 

say,  of  a  thousand  years,  on  the  c.  71,  s.  12  ;    8  &  9  Vict.  c.  18, 

expiration  of  which  the  lessor's  ss.  3,  79,  84,  127  ;   27  &  28  Vict, 

successors  in  title  will  have  the  c.  114,  s.  8  ;  33  &  34  Vict.  u.  56  ; 

right  to  resume  possession  of  the  34  &  35  Vict.  c.  84  ;    40  &  41 

land  ;   or  where  one  man  and  his  Vict.   o.   31 ;     Baumwoll  Manu- 

heirs  hold  land  of  another  and  his  frntur.,    die.,    v.    Furness,    1893, 

heirs,  so  that,  on  failure  of  the  A.  C.  17. 
heirs  of  the  former,  the  latter  or 

1—2 
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the  goods  remains  in  the  lender.  We  also  speak  of 
property  in  land.  (2)  As  denoting  the  object  of  a  right 
of  ownership.  Thus,  it  may  be  said  that  certain  goods 
are  the  property  of  a  certain  man ;  or,  speaking 
of  land,  that  the  property  of  one  man  adjoins  the 
property  of  another ;  or  that  property  may  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (3)  As  denoting  valuable 
things — things  which  can  be  turned  into  money  or 
assessed  at  a  money  value ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  [g).  It  is  in  this  last  sense  that  the  word 
property  seems  to  be  used  when  a  man  speaks  of  all 
his  property,  or  of  his  real  as  opposed  to  his  personal 
property  {h).  Property,  then,  may  mean  either  (1) 
ownership,  or  (2)  the  objects  or  an  object  of  owner- 
ship, or  (3)  valuable  things,  according  to  the  context. 
Things  Now    things,    according    to    a    classification    imported 

incorporeal!  from  Roman  into  English  law,  are  either  corporeal 
or  incorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold  ;  incorporeal  things  are  those  which 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  {i). 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  corporeal  things  (k).  That  is 
to  say,   property  consists   of  two  kinds   of  things : — 


{g)  See  Lord  Mansfield,  Hogan 
T.  Jackson,  Cowp.  299,  307; 
Savigny,  System  des  heutigen 
romischen  Rechts,  vol.  i.,  s.  53, 
pp.  338—340. 

(h)  See  Doe  d.  Wall  v.  Lang- 
lands,  14  East,  370  ;  Doe  d.  Mor- 
gan V.  Morgan,  6  B.  &  C.  512. 

(i)  Bract,  fo.  10  b.  In  modem 
times  this  classification  of  things, 
as  corporeal  or  incorporeal,  has 
been  subjected  to  adverse  criti- 
cism, on  the  ground  that  it  op- 
poses things,  considered  as  the 
object  of  rights,  to  the  rights 
themselves  ;    see  Austin's  Juris- 


prudence, 371,  804,  4th  ed.  The 
student  of  any  legal  system,  how- 
ever, must  take  it  as  he  finds  it. 
It  is  idle  for  him  to  find  fault  with 
ideas  which  have  obtained  actual 
currency  therein,  and  which  he  is 
therefore  bound  to  accept  as 
"  legal  tender."  If  any  such 
ideas  conflict  with  his  sense  of 
what  ought  to  be  he  should  look 
for  explanation  to  the  history  of 
law. 

(k)  See  Re  Eamshaw-Wall, 
1894,  3  Ch.  156 ;  and  an  article 
by  the  writer  in  L.  Q.  R.,  xi.  223 
—228. 
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(1)  tangible     things     in     their     owner's     possession ; 

(2)  valuable  rights  of  various  kinds  unaccompanied 
with  the  possession  of  anything  corporeal.  Or,  if  it 
be  preferred  to  treat  property  as  an  aggregate  of  rights, 
the  same  classification  may  be  propounded  in  this 
way : — Property  consists  (1)  of  rights  of  ownership  in 
tangible  things  clothed  with  possession ;  (2)  of  bare 
rights  or  mere  rights ;  rights  unaccompanied  with 
possession,  which  are  nevertheless  valuable.  But  it  is 
more  in  accordance  with  the  treatment  of  the  subject 
which  has  obtained  in  our  law  (1),  as  well  as  with 
common  usage,  to  classify  property  as  consisting  of 
corporeal  things,  as  land  or  moveable  goods,  or  of  in- 
corporeal things,  mere  rights  regarded  objectively  as  a 
source  of  profit.  Everyone  understands  that  the  land 
and  moveable  goods,  which  a  man  possesses  as  owner, 
are  part  of  his  property :  but  he  may  have  other  valu- 
able things  besides  the  land  and  goods  in  his  posses- 
sion. It  is  probably  within  the  reader's  knowledge 
that  a  man  may  have  land  let  to  yearly  tenants,  or 
may  be  entitled  to  land  on  the  death  of  some  tenant 
for  life.  In  either  case  he  has  a  mere  right,  without 
the  possession  of  anything  corporeal ;  for  the  land  is 
in  the  possession  of  the  yearly  tenants  or  life  tenant. 
But  his  right  to  the  land,  subject  to  the  yearly  or  life 
tenancy,  is  a  valuable  thing,  and  is  for  that  reason 
part  of  his  property.  Again,  one  need  be  no  lawyer 
to  know  that  a  man's  property  may  also  include  rights 
of  way,  of  pasture  for  cattle,  or  of  fishing  or  shooting 
over  another's  land.  Everyone  reckons  debts  due  to 
himself  as  part  of  his  property ;  and  at  the  present 
day  stocks  and  shares  are  forms  of  property  which  are 
familiar  to  many.  All  these  things,  however,  are  mere 
rights,  unaccompanied  with  the  possession  of  anything 
corporeal.  Some,  as  we  have  seen,  are  rights  over 
land,  of  which  others  are  in  possession  as  owners.    A 

(I)  See  Co.  Litfc.  121  b,  369  a,  374  b. 
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debt  is  nothing  more  than  the  right  to  sue  another  for 
money  due.  What  is  generally  spoken  of  as  a  sum  of 
Government  stock  is  properly  the  right  to  receive  from 
Government  perpetual  annuities  redeemable  on  pay- 
ment of  a  certain  sum,  for  example,  £100  for  every 
£2  10s.  of  annuity.  A  share  in  a  joiat-stock  company, 
regarded  as  a  source  of  emolument,  is  a  right  to  receive 
a  certain  share  of  the  profits  of  the  company  (m).  All 
these  different  rights  are  however  valuable ;  they  may 
be  turned  into  money  and  their  worth  can  be  assessed 
in  money.  Being  valuable  things,  they  are  reckoned 
as  property.  But  in  including  such  incorporeal  things 
in  property,  no  heed  is  paid  to  the  nature  of  the  rights 
of  which  they  consist ;  they  are  simply  regarded 
objectively  as  sources  of  profit. 


Section  II. 


Of  Property  in  Land  and  Goods  in  English  Law. 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

No  absolute 
ownership  of 
land. 


Estate  in  fee 
simple. 


Having  thus  examined  the  meaning  of  oumership 
and  property,  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  dis- 
tinction drawn  in  English  law  between  property  in 
land  and  property  in  moveable  goods.  It  is  this : — ^An 
English  subject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land  (n).  The  law  does  not  recog- 
nise absolute  ownership  of  land,  unless  in  the  hands 
of  the  Crown ;  and  the  greatest  interest  in  land,  which 
a  subject  can  have,  is  an  estate  in  fee  simple  (o),  that 
is  to  say,  an  estate  inheritable  by  his  blood-relations. 


(m)  See  Wms.  Pers.  Prop.  31, 
40—43,  313,  325,  17th  ed. 

(»)  This  distinction  is  not 
essential.  In  Roman  law,  land 
and  moveable  goods  might  be 
the  object  of  the  same  dominium 
ex  jure  Quiritium  ;  Gai.  II.  §§15 


—25,  40—42;  Ulp.  Frag.  xix. 
And  see  P.  &  M.  Hist.  Eng.  Law, 
ii.  2—6. 

(o)  Litt.  s.  11  ;  Co.  Litt.  4  a  ; 
Counters  of  Bridgewater  v.  Duke 
of  Bolton,  6  Mod.  106,  109. 
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collateral  as  well  as  lineal,  according  to  the  legal  order 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.     For  by  Enghsh  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  para- 
land  in  the  realm  (p) ;    and  all  land  is  holden  of  some 
lord  or  other,  and  either  immediately  or  mediately  (q) 
of  the  king  (r).    But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  (s)  ownership  of  land,  that  proprietary 
rights  in  lands  are  unknown  to  the  law.     On  the  con- 
trary,  the   law   secures    to   everyone,    who    holds    an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  posses- 
sion thereof  against  all  others  (t).     To  an  estate  in  fee 
simple  there  are  moreover  now  incident  the  rights  of 
free  enjoyment  and  free  disposition ;    so  that  such  an 
estate  is  well-nigh  equivalent  to  absolute  property  (u). 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land  ;    and  such  expressions  are  found  even  in 
Acts   of  Parliament  (x).     English   law   then   recognises 
property  in  but  not  absolute  ownership  of  land  ;    the 
most   absolute   property   in   land   that   a   subject   can 
have   is   but   an    estate  (y).     Here   may   be    explained 
what  is  meant  by  this  word  estate,  which  will  be  con-  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.    Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates ;   but  the  popular 
sense  of  the  word  is  a  modification  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  {z),   which  originally 

{p)  Co.  Litt.  65  a.  lies,  8  App.  Cas.  386  ;   stats.  '38 

(q)  That  is  either  directly  of  Geo.  III.  c.  5,  s.  46 ;  58  Geo.  III. 

the  kins,  or  directly  of  some  in-  c.  45,  ss.  39,  60  ;  5  &  6  Vict.  u.  35, 

termediate,  or  mesne  *  lord,  be-  ss.  1,  60  (No.  iv.,  2, 10,  12),  now  *  Mesne  lord, 

tween  the  tenant  and  the  king.  replaced  by  8  &  9  Geo.  V.  c.  40, 

(r)  Co.  Litt.  93  a,  see  P.  &  M.  First  Schedule,  Sched.  A.  Nos. 

Hist.  Eng.  Law,  i.  210—212.  iv.  s.  2,  v.  s.  8,  viii.  ss.  4,  5  ; 

(s)  See  ante,  p.  3.  and  the  stats,  cited  in  note  {/)  to 

(t)  3  Black.  Comm.  167  sq.,  209.  p.  3,  ante. 

[u)  See  ante,  p.  2.  (y)  Holt,  C.  J.,  6  Mod.  109. 

(x)  See  Co.   Litt.   17,   266  a,  (z)  Co.  Litt.  9  a,  345  a. 

369  a  ;   Overseers  of  West  Ham  v. 
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denoted  a  man's  personal  condition  in  law  (a),  but  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  (b).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inheritance,  as  an  estate  in  fee  simple ;  and  all 
his  estate  in  his  land  is  equivalent  to  aU  his  riglt 
therein  (c).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  "  estate  "  is 
equivalent  to  all  his  "  property  "  ;  it  includes  all  his 
valuable  rights  {d). 

The  student,  being  informed  of  the  distinction 
drawn  in  English  law  between  property  in  land  and 
property  in  goods,  and  knowing  that  real  property  has 
to  do  with  the  ownership  of  land,  may  perhaps  be 
inclined  to  conclude  that  real  property  must  be 
property  in  land,  while  property  in  goods  is  personal 
property.  Unfortunately  the  matter  is  not  so  simple. 
Real  property  certainly  is  for  the  most  part  property 
in  land ;  but  all  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This 
will  lead  us  back  to  the  times  immediately  following 
the  Norman  Conquest,  when  the  doctrine  of  the  feudal 
tenure  of  land  was  established  as  part  of  our  law ;    to 

(a)  Glanv.  V.  1 ;  Bract,  fo.  26  a,  (c)  Litt.   ss.   1,  57,   465-^69, 

199  b  ;   Fleta,  lib.  iv.,  u.  11.  472,  650  ;    Co.  Litt.  345  ;    Holt, 

(6)  Bract,  fo.  40  b,  42,  50  b,  C.  J.,  6  Mod.  109,  110. 

262  a,  423  b,  424  a  ;    Thomas  of  (d)  Kirman  t.  Johnson,  Style, 

Weyland' s  case.  Rot.  Pari.  i.  66  ;  293,   294  ;     Countess   of  Bridge- 

stat.  27  Edw.  III.,  stat.  2,  o.  9 ;  water  v.  Duke  of  Bolton,  6  Mod. 

Madox,   Form.  Angl.  Nos.    170,  106;    Scott  v.  Alberry,  Cornyns, 

112,192  ;  Rothenhalev.Wyching-  337,340;    Patterson  v.  Huddart, 

ham,  2  Cal.  iii. ;  P.  &  M.  Hist.  17  Beav.  210  ;  Meeds  v.  Wood,  19 

Eng.  Law,  i.  391 ;  ii.  10.  Beav.  215,  225. 
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the  reign  of  Henry  II.,  wlien  judges  of  the  King's 
Court  were  first  appointed  to  sit  permanently  on  the 
Bench  (e),  and  our  oldest  legal  text-book,  that  attri- 
buted to  Glanville  (/),  appeared ;  and  to  the  days  Glanville. 
of  Bracton,  who  was  an  English  judge  under  KingBraoton. 
Henry  III.,  and  wrote  a  treatise  of  high  merit  and 
authority  on  the  laws  of  England  (g). 

During    the    three    centuries,    which    followed    the  Form  of 
Norman   Conquest,    the   public   wealth   was   contained  P'^}^^^®^'*'' 
in  forms  very  different  from  those  of  to-day.     There  to  thirteenth 
was  then  no  such  thing  as  capital  always  ready  to  be  "^  ^^' 

(e)  The  King's  Court  was  originally  the  tribunal  held  by  authority  The  King's 
of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  himself  Court, 
or  his  chief  justiciar.  In  Henry  II.'s  reign  the  ordinary  legal  business 
of  the  King's  Court  was  delegated  to  judges  sitting  permanently  at 
Westminster ;  the  institution  of  itinerant  judges,  visiting  every 
county,  was  firmly  established  ;  and  a  remedy  in  the  King's  Court 
was  given  to  all  freeholders  who  had  suffered  unjust  dispossession  of 
their  land  ;  so  that  the  justice  of  the  King's  Court  was  brought  home 
to  the  whole  people.  After  Henry  III.'s  reign  the  original  jurisdiction 
of  the  King's  Court  of  Law  was  divided  between  its  three  branches, 
the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer ;  to  be 
again  united  in  the  year  1875  in  the  High  Court  of  Justice  established 
by  the  Judicature  Acts.  The  King's  Courts  of  Law  have  been  the  chief 
agents  in  the  development  of  the  common  law,  which  is  derived  from  The  common 
the  ancient  customs  of  the  nation  recognised  and  enforced  therein  as  law. 
law,  and  the  rules  and  principles  of  which  have  been  evolved  from  the 
decisions  of  those  courts  upon  cases  submitted  to  their  judgment 
from  the  time  of  their  establishment  to  the  present  day.  The  legal 
reforms  initiated  by  Henry  II.  had  the  effect  of  increasing  the  impor- 
tance of  the  jurisdiction  of  the  Iving's  Court  at  the  expense  of  that  of 
the  local  tribunals,  such  as  the  county  and  hundred  courts  ;  and 
resulted  in  the  establishment  of  a  uniform  body  of  judge-made  law 
applicable  throughout  the  land,  which  gradually  superseded  the  old 
local  customs.  The  enormous  influence  of  Henry  II.'s  judicial  institu- 
tions may  be  gauged  by  the  fact  that  Bracton's  treatise  written  in 
Henry  III.'s  reign  is  as  much  founded  on  English  case  law  as  any 
modem  text-book.  See  Madox,  Hist.  Exch.  ch.  i. — iii.,  xix. ;  Stubbs, 
Const.  Hist.  ch.  xi.  §§  118,  121,  125—127,  ch.  xiii.  §  163,  ch.  xv.  §§  233, 
235  ;  Maitland,  Bracton's  Note  Book,  Introd.  pp.  1—12,  18  ;  Selden 
Society,  Select  Pleas  of  the  Crown,  Introd.  xi.  sq. ;  P.  cfe  M.  Hist. 
Eng.  Law,  i.  85—87,  132—139, 167—185. 

(/)  Eanulf  de  Glanville,  chief  (g)  For  an  account  of  -whut  is 

justiciar  of  England  under  Hen.  known  of  Bracton,  see  Maitland, 

II. ;   see  Dictionary  of  National  Bracton's   Note   Book,   vol.   i.. 

Biography,  art.  Glanville,  R.  de  ;  p.  13  ;  P.  &  M.  Hist.  Eng.  Law, 

P.  &  M.  Hist.  Eng.  Law,  i.  141—  i.  185—189. 
145. 
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expended  in  wages  and  materials  for  work,  or  invested 
in  Government  stock  or  in  shares  in  trading  com- 
panies. Agriculture  was  the  principal  industry ;  and 
the  people  were  collected  in  agricultural  village  com- 
munities, each  of  which  supplied  itself  with  all  the 
necessaries  of  life.  In  the  eleventh  century  even  the 
dwellers  in  cities  supported  themselves  by  tilling  their 
own  lands.  But  for  our  present  purpose,  the  most 
important  distinction  between  those  times  and  our 
own  is  that  services,  for  which  we  are  accustomed  to 
regard  payment  in  money  as  the  natural  remuneration, 
were  then  requited  by  the  bestowal  or  occupation  of  a 
holding  of  land.  Thus  lands  were  given  by  'the  Con- 
queror to  his  followers  to  hold  in  return  for  military 
service.  The  peasantry  occupied  land,  in  return  for 
which  they  were  bound  to  labour  on  their  lord's 
demesne,  that  portion  of  land  which  he  retained  in 
his  own  occupation  (h).  The  village  smith  or  carpenter 
often  occupied  a  holding  of  land  in  return  for  his 
trade  services ;  men  held  lands  too  on  condition  of 
rendering  various  personal  services  to  their  landlord, 
such  as  riding  with  him,  holding  his  court  or  feeding 
his  hounds  {i).  In  fact,  the  whole  social  organisation 
was  based  on  landholding  in  return  for  service  (k). 
Trade  was  not  unknown,  but  occupied  a  subordinate 
position ;  and  the  contracting  of  trade  debts  was  a 
matter  which  concerned  a  limited  class  of  persons. 
Property,  therefore,  was  chiefly  corporeal  (I) ;  it  con- 
sisted of  land  on  the  one  hand,  and  on  the  other  of 
such  things  as  cattle,  sheep  and  horses,  ploughs,  and 
other     implements     of     husbandry,     house     furniture, 

{h)  Bract,  fo.  263  a  ;   Co.  Litt.  Domesday    Book    and    Beyond, 

17  a;    see  Vinogradoff,  Vill.  in  56—58,  75—76,  303—309,  326— 

Eng.,  Essay  ii.,  eh.  iii.  332. 

{»')  See     the     Boldon     Book,  (A)  Cunningham,    Growth    of 

Domesday,  iv.  565  sq. ;    Bract.  English  Industry  and  Commerce, 

fo.  35  b;    Vinogradoff,  Vill.  in  2 — 4,  16,  129,  166,  201. 

Eng.,   322   sq. ;    P.   &   M.   Hist.  (l)  See  ante,  p.  4. 
Eng.  Law,  i.  262—271 ;  Maitland, 
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clothes,  arms,  jewels  and  precious  metals,  all  of  which 

were  known  as  chattels  (m)  or  goods.  Chattels. 

Now  there  is  a  great  physical  difference  between  Physical 
land  and  chattels  or  goods.  Land  is  immoveable  and  betweTn!and 
indestructible.  You  may  dig  holes  in  land  and  waste  and  moveable 
it,  but  you  cannot  remove  the  site  of  it.  Goods  on^°°  ^' 
the  other  hand  may  always  be  removed  or  destroyed. 
Cows  and  sheep  may  be  killed  and  eaten  ;  furniture 
may  be  broken  up  and  burnt  (w).  And  this  physical 
difference  has  great  importance  for  the  purposes  of 
legal  treatment.  Land,  for  instance,  must  always 
remain  subject  to  the  jurisdiction  of  the  courts  of  the 
country  where  it  is  'situate,  and  amenable  to  the 
process,  by  which  the  judgments  of  such  courts  are 
enforced  ;  it  can  never  be  withdrawn  beyond  the  reach 
of  the  strong  hand  of  the  law.  A  landowner  may  fly 
from  justice,  but  he  must  perforce  leave  his  lands 
behind  (o).  Goods,  however,  may  always  be  taken  out 
of  the  country  or  destroyed,  in  order  to  avoid  seizure 
by  process  of  law.  So  that  to  one  wrongfully  dis- 
possessed of  land  the  law  can  always  restore  the  very 
land  from  which  he  has  been  ejected :  but  there  is  no 
certainty  of  recovering  by  legal  process  the  actual 
goods  of  which  a  man  has  been  unlawfully  deprived. 
If  they  have  been  lost  or  destroyed,  the  law  can  give 
the  injured  owner  no  other  relief  than  to  award  him 
compensation  in  money.  Again,  land  is  permanent ; 
it  lasts  beyond  the  life  of  man  ;  the  same  land  sustains 
successive  generations  of  men.  A  landowner  may 
die,   but  the  land  always  remains  to   be  enjoyed  by 

(m)  Du     Cange,     Gloss,     sub.  temps,  mes  liens  come  hoefs  ou 

verb.     Catalla  ;      New     English  vacate  puit  estre  mange  ;  "    Pitz. 

Dictionary  (Murray)  s.  v.  Chattel  Abr.  Villenage,  pi.  22. 

and  Cattle ;    Dial,  de  Scaccario,  (o)  The  possession  of  freehold 

II.  xiv. ;  Stubbs,  Select  Charters,  land  was  therefore  regarded  as  a 

236,  2nd  ed. ;  P.  &  M.  Hist.  Eng.  sufficient    pledge    for    good    be- 

Law,  ii.  149, 150.  haviour ;    Bract,  fo.  124  b. 

(»)  "  Terre    demurt   terre    tout 
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some  other ;  and  from  the  nature  of  things,  possession 
of  land  must  be  held  by  a  succession  of  owners.  But 
goods  lack  the  permanent  quality  of  land  ;  they  may 
always  be  worn  out,  destroyed  or  lost ;  they  are  not 
things  which  must  necessarily  endure  beyond  their 
owijer's  life.  Lastly,  in  times  when  or  in  countries 
where  men  support  themselves  mainly  by  pastoral  or 
agricultural  pursuits,  land  is  the  most  important 
kind  of  property.  We  shall  see  that  the  distinction 
made  in  our  law  between  property  in  land  and  property 
in  goods  arises  from  the  physical  difference  between 
land  and  moveable  goods,  and  from  the  superior 
importance  of  land  at  the  time  when  the  common  law 
was  in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin 
the  distinction,  that  one  may  be  the  absolute  owner 
of  goods  but  can  at  most  hold  an  estate  in  fee  in 
land : — By  Enghsh  law  moveable  goods  are  the  object 
of  absolute  ownership :  but  land  is  the  object  of 
tenure,  that  is,  feudal  tenure.  Tenure  may  perhaps 
be  defined  as  the  relation  between  feudal  lord  and 
Establish-  tenant  of  land.  The  principle  of  the  feudal  tenure  of 
r^daU  ^sinA  was  definitely   established  in  our    law  after  the 

Norman  Conquest.  It  is  well  known  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers ;  while  those  of  the 
Enghsh  who  submitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  {f).  In  consequence  of  the  revolts  against 
WilHam's  authority,  which  took  place  in  the  first  ten 
years  of  his  reign,  further  forfeitures  were  incurred ; 
so  that,  by  a  gradual  process  of  confiscation  and  new 
grant,  Normans  were  largely  substituted  for  English,  as 

(p)  Freeman,  Norm.  Conq.  iv.  18—22,  24,  v.  22  ;  Stubbs,  Const. 
Hist.  §  95. 
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the  chief  landowners  over  the  whole  kingdom  {q).  Now 
according  to  the  construction  placed  by  King  William 
and  his  officers  of  justice  upon  the  grants  or  regrants 
of  land  made  by  the  king,  whether  to  his  own  fol- 
lowers or  to  the  former  owners,  the  lands  were  not 
bestowed  as  absolute  gifts  :  but  were  granted  on  the 
conditions  of  what  is  known  as  the  feudal  system  of 
landholding  (r).  That  is  to  say,  the  grantees  were  The  feudal 
regarded  as  holding  the  lands  of  the  king  as  lord  on  lYndholding. 
the  obligation  of  fi'delity  and  service  to  him,  ia  which, 

{q)  Stubbs,  Const.  Hist.  §  95  ;    Freeman,  Norm.  Conq.  iv.  49,  56, 
127,  128,  163,  269. 

(r)  On  the  continent  of  Europe  the  feudal  system  of  landholding 
seems  to  have  come  to  maturity  in  the  course  of  the  tenth  century.  It 
is  thought  partly  to  have  originated  in  the  grants  of  land  made  by  the 
Frank  kings  of  the  three  preceding  centuries  to  their  kinsmen  and 
followers  upon  the  grantees'  undertaking  to  continue  faithful.  The 
estates  so  granted  are  known  as  benefices.  Other  elements  of  feudalism  Benefices, 
are  found  in  the  practice  of  commendation — that  is,  of  men  submitting  Commenda- 
themselves  to  some  powerful  neighbour  as  their  lord  and  thereby  tion. 
gaining  protection  in  return  for  faithful  service, — and  in  the  grants 
made  by  kings  to  powerful  subjects  of  liberty  of  jurisdiction  over  the 
inhabitants  of  particular  districts  with  immunity  from  the  royal  juris- 
diction. The  main  features  of  the  feudal  system  of  tenures  were  (1)  the 
principle  that  all  land  is  held,  either  mediately  or  immediately,  of  the 
king  ;  (2)  the  union  of  the  relation  of  lord  and  man  with  that  of  land- 
lord and  tenant,  whereby  the  personal  service  due  from  the  vassal  to 
his  superior  became  the  condition  of  his  holding  land  granted  to  him 
by  his  lord;  and  (3)  the  jurisdiction  ofthe  lord  over  his  tenants.  The 
personal  relation  of  lord  and  man  was  known  to  English  law  before  the 
Norman  Conquest.  And  it  appears  that  English  institutions  were  in 
other  respects  tending  towards  feudalism  at  the  time  of  the  Conquest. 
But  the  introduction  into  English  law  of  the  feudal  principle  that  all 
land  is  held  of  the  Crown,  and  of  the  tenure  of  land  by  military 
service,  seems  to  have  been  the  immediate  result  of  the  Conquest  and 
of  William's  dealings  with  the  land.  Although  William  introduced 
feudal  tenure  into  England  it  should  be  noted  that  his  policy  was 
opposed  to  the  introduction  of  feudal  government.  At  the  assembly 
held  at  Salisbury  in  1086  he  caused  all  his  subjects,  whosesoever  men 
they  were,  to  swear  fealty  to  him  as  their  supreme  lord.  Hence  arose 
an  important  difference  between  the  English  law  of  feudal  tenure  and 
that  prevailing  on  the  continent.  The  continental  tenant  owed  fealty 
to  his  immediate  lord  only,  and  might  well  be  summoned  to  go  with 
his  lord  to  war  against  the  lord's  superior,  on  pain  of  forfeiture,  if  he 
failed  to  comply.  The  English  tenant  did  homage  to  his  lord,  saving 
his  allegiance  to  the  king  ;  and  did  not  forfeit  his  holding  if  he  stood 
by  the  king  against  his  lord.  See  Stubbs,  Const.  Hist.  §()  93 — 97 ; 
Freeman,  Norm.  Conq.  iv.  694 ;  Hallam,  Middle  Ages,  i.  174, 175,  and 
note ;  Glanv.  ix.  1 ;  Bract,  fo.  80  a,  81  b ;  Litt.  ss.  88,  89  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  5,  6,  19,  37,  43—50,  236—238,  242,  243,  278— 
280 ;  Maitland,  Domesday  Book  and  Beyond,  67  sq.,  151  sq.,  318  sq. 
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Tenure  by 

military 

service. 


if  they  failed,  the  lands  would  be  forfeited  and  the 
king  might  resume  them  as  his  own  (s).  The  service 
required  of  the  grantees  would  in  general  be  military 
service  ;  that  is,  each  would  be  bound  to  provide  the 
king  with  a  certain  number  of  armed  horsemen  or 
knights  as  part  of  the  feudal  host  (t).  Upon  this 
system  were  lands  held  of  the  Conqueror  in  Normandy 
by  the  great  men  who  joined  him  in  the  expedition 
against  Harold  (u).  And  this  system,  it  appears,  was 
directly  introduced  into  England  by  William  I.,  at 
whose  will  the  amount  of  knight-service  due  from  the 
feudal  tenants  of  the  crown  was  determined  {x).  And 
not  only  was  tenure  by  military  service  the  condition 
of  holding  lands,  which  the  king  had  granted  to  lay- 
men, but  the  lands,  which  he  had  bestowed  upon  the 
bishops  and  abbots,  as  his  feudal  tenants,  were  also 
subjected  to  the  obligation  of  providing  definite 
numbers  of  knights  {y).  The  law  of  military  tenure, 
having  been  thus  applied  to  the  immediate  tenants 
of  the  crown,  spread  quickly  downwards ;  for  the 
king's  tenants,  in  order  to  provide  permanently  for 
knights  to  perform  their  service  due  to  the  crown, 
made  gifts  of  land  to  their  followers,  as  under-tenants, 
on  condition  of  like  military  service  as  was  required  of 
themselves  {z).     And  so  speedily  was  the  law  of  feudal 


(s)  Stubbs,  Const.  Hist.  §  95  ; 
Freeman,  Norm.  Conq.  iv.  27, 
V.  5,  23,  24. 

{t)  Before  the  Conquest  land- 
owners were  subject  to  the  obli- 
gation of  service  in  the  fyrd,  or 
national  militia.  The  fyrd  was 
not  abolished  at  the  Conquest, 
but  was  retained,  and  used  by 
the  Norman  kings,  in  addition  to 
the  feudal  host ;  see  Stubbs, 
Const.  Hist.  §§  36,  48,  50,  75,  97, 
133,  vol.  i.  pp.  76,  105,  117,  189, 
268,  432;  Stubbs,  Select  Char- 
ters, 153,  2nd  ed. 

(u)  Round,  Eng.  Hist.  Re- 
view, vi.  441,  Feudal  England, 
260 ;   Stubbs,  Const.  Hist.  §  92  ; 


P.  &  M.  Hist.  Eng.  Law,  i.  46—49. 

{x)  This  point  is,  it  is  thought, 
made  good  by  Mr.  Round  in  his 
articles  in  the  Eng.  Hist.  Review, 
vi.  417  and  625,  vii.  11,  reprinted 
in  his  Feudal  England,  225  sq. ; 
P.  &  M.  Hist.  Eng.  Law,  i.  236— 
238. 

(y)  The  amount  of  knight  ser- 
vice to  be  required  from  the 
bishops  and  abbots  appears  to 
have  been  fixed  by  William  in 
1070;  Round,  Eng.  Hist.  Re- 
view, vii.  14,  Feudal  England, 
298—299. 

{z)  Round,  Eng.  Hist.  Review, 
vii.  15,  19,  Feudal  England,  295, 
300. 
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tenure  incorporated  in  tlie  law  of  the  land  that  among 
the  grievances  to  be  redressed  by  the  charter  issued  at 
the  accession  of  Henry  I.,  we  find  abuse  during  the  late 
king's  reign  of  the  forms  of  feudal  tenure,  with  respect 
to  the  lands  not  only  of  the  king's  immediate  tenants, 
but  also  of  their  under-tenants  (a).  Under  the  influence 
of  the  king's  court,  of  which  judges  were  first  appointed 
to  sit  permanently  in  Henry  II. 's  reign  (6),  the  laws  of 
tenure  were  further  developed  and  reduced  to  uni- 
formity ;  and  all  forms  of  land-owning,  whether  derived 
from  the  feudal  grants  of  King  William  and  his  tenants, 
or  from  Saxon  usage  which  had  survived  the  Conquest, 
were  forced  to  fit  the  principle  of  feudal  tenure.  The 
law  of  tenure,  however,  was  applied  only  to  land. 
Chattels  were  not  treated  as  fit  objects  of  feudal 
tenure.  The  transient  nature  of  goods,  and  the  uses 
to  which  they  are  commonly  put,  were  opposed  to  any 
such  arrangement.  They  were  looked  upon  as  objects 
of  property  simply.  William  I.  took  plenty  of  move- 
able wealth  from  his  conquered  subjects  :  but  we  do 
not  hear  that  he  granted  any  of  it  out  to  be  held  of 
him  feudally,  though  we  are  told  that  he  bestowed  some 
of  it  as  absolute  gifts  (c).  So  that,  while  a  free  man's 
land  was  subject  to  the  interest  which  his  feudal 
landlord  had  therein,  his  chattels  were,  as  we  shall  see, 
property  peculiarly  his  own,  of  which  he  could  dispose 
at  will  (d). 

(a)  Stubbs,     Select     Charters,  (r.)  Freeman,  Norm.  Conq.  iv. 

100,  2nd  ed. ;  Round,  Eng.  Hist.  59—62. 

Review,  vi.  417 ;    Feudal  Eng-  {d)  See   Bract.   60   b,   129   a, 

land,  226—227  ;    P.  &  M.  Hist.  131  a,  407  b  ;  P.  &  M.  Hist.  Eng. 

Eng.  Law,  i.  295—297,  306.  Law,  ii.  115—116,  180—181. 

(6)  Ante,  p.  9,  n.  (e). 
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Section  III. 

Of  Tenements  and,  Chattels. 

Land  then  is  the  object  of  tenure.    He  who  has 
land,  is  said  to  hold  it  rather  than  t©  own  it  (e).     And 
in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,   with  its  appurtenant  rights 
in    the    way    of    common    pasture    or    otherwise,    was 
Tenement.       especially  known  as  a  tenement ;    a  term  then  used 
generally  in  the  mere  sense  of  a  holding  of  land  without 
any  reference  to  the  natiiie  of  the  tenant's  interest 
therein  (/).    It  must  not,  however,  be  supposed  that 
in   those   days   every   occupier   of   land   was   a  feudal 
tenant.     Land  might  be  held  on  other  conditions  besides 
those   of   feudal   tenancy ;    and   the   most  important 
kinds  of  tenancy  were  three.     A  man  might  have  a 
freeholding  of  land  (liberum  tenementum),  a  holding  in 
villenage  (villenagium),  or  a  lease  for  a  certain  number 
or  term  of  years  {g).    A  freeholding  of  land  was  held 
of  the  king  or  some  mesne  lord  by  free  services,  that  is, 
by  services  free  from  servile  incidents  ;  military  service, 
or   knight's    service,    being    in    early   times    the   most 
important  kind   of   service   by   which   land   might   be 
freely  held  (i^).     It  was  the  freeholder  who  was  the 
feudal  tenant  of  land.     To  hold  in  villenage  was  to 
hold  land  of  the  freeholder  on  condition  of  the  per- 
formance of  villein  services,  which  were  chiefly  services 
of   field   labour,    as   ploughing,    sowing,    reaping,    and 
mowing,  the  amount  of  which  was  regulated  by  custom, 
and  which  often  included  incidents  (i)  then  regarded  as 
servile  (k).     To  hold  land  for  a  term  of  years  was  to  hold 

(e)  Co.  Litt.  1.  lord  for  the  privilege  of  giving 

(/)  Bract,  fo.  77  b,  80  a,  207  a,  his  child  in  marriage  ;   see  Vino- 

208  b,  220,  263  ;    P.  &  M.  Hist.  gradoff,  Vill.  in  Eng.,  153,  203 ; 

Eng.   Law,  i.   213   &  n.    (i),  ii.  Pike,  Introd.  to  Y.  B.,  15  Edw. 

146—148.  III.  (Rolls  series)  xv.  sq. ;  P.  &  M. 

(g)  Bract,  fo.  207  a.  Hist.  Eng.  Law,  i.  354. 

(A)  See  Glanv.  xii.  2, 3  ;  Bract.  ^    (£)"  Bract,   fo.    7,   26,   200  a, 

fo.  7  b,  24  b,  35,  36,  200  a.  208  b  ;  P.  &  M.  Hist.  Eng.  Law, 

Merchet.                (*)  Such  as  the  merchet,  a  fine  i,  337  sq. 
paid  by  the  villein  tenant  to  his 
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under  a  contract  with  the  freeholder  that  the  tenant 
should  have  possession  of  the  land  for  a  certain  time  (I). 

Now  the  incidents  of  these  three  kinds  of  holdings  Different 
of  land,  the  freeholding,  the  villenage,  and  the  term,  ^^jfj^^f^*^^ 
were    markedly    different    with    respect,    first    to    the  villenage  and 
protection  which  the  law  afforded  to  the  tenant  in  traSe™  with 
the^  possession   of  his  holding,   and   secondly,   to  the  *'^°^^  ?*  P^°- 
devolution   of   the  holding   after   the   tenant's   death,  chattels. 
As  we  examine  these  incidents,  let  us  compare  them 
with  the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully  Protection  of 
protected  by  the  common  law  (m).      The  dispossessed  po^s^^ssion. 
freeholder  might  always  bring  an  action  at  law  to  re-  The  free- 
cover  his  land,  not  only  against  the  person  who  had  r°^Jdy 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (n)  ;    and  on  establishing  his 
right  ia  such  an  action,  he  would  be  restored  to  posses- 
sion by  the  hands  of  the  sheriff,  the  officer  entrusted 
to  execute  the  judgments  of  the  king's  law  court  (o). 
The  possession   of   a   tenant   in   villenage  was  merely  Position  of 
precarious  in  the  eye  of  the  law  of  the  land.    He  was*j[|gJJ*™ 
deemed  to  hold  at  the  will  and  on  behalf  of  his  lord. 
No   direct   action   for   the   recovery   of   a   holding  in 
villenage,  as  such,  was  ever  permitted  to  be  brought 
in  the  king's  courts  of  law  (p).    Tenant  for  a  term  of 

{I)  Bract,  fo.  220  a.  {p)  Tenant  in  villenage  hold- 

(m)  Glanv.  i.  5,  xii.  2 — 5,  xiii.  ing  under  a  covenant  with  his 

32  ;     Bract,    fo,    165   a,    207   a,  lord  seems  to  have  been  allowed 

431  b.  to  claim  in  the  king's  court  such 

(n)  Bract,  fo.  102  a,  104  a,  160,  protection  as  was  due  to  him  by 

161,  175  b — 179,  317  b  sq.,  327  b  the  covenant :   but  without  such 

sq.  I    P.  &  M.  Hist.  Eng.  Law,  a  covenant  he  was  secured  in  the 

ii.  29 — 79,  especially  45,  53 — 56,  posseasion  of  his  holding  only  by 

61 — 66,  where  an  admirably  clear  the  force  of  local  custom  ;    and 

account  is  given  of  the  remedies  if  his  customary  rights  were  in- 

by  which  the  mediaeval  law  pro-  vaded  he  could  only  appeal  to 

tected  freehold  possession.  his  lord's  court  for  redress.    See 

(o)  See  Glanv.  i.  7,  12,  13,  16,  Bract,  fo.   7  a,  26,   168,   190  a, 

17,  21,  31 ;   ii.  3,  4,  19,  20  ;   xiii.  200  a,  208  b,  210  b,  263  ;   Fleta, 

32—39.  fo.  200  ;   Litt.  ss.  77,  172  ;  Mait- 

WJl.P.  2 
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Position  years  was  regarded  in  early  law  as  holding  possession 
for  years.  on  behalf  of  the  freeholder  as  his  baiUff,  and  was  never 
allowed  to  use  the  freeholder's  remedies  for  disposses- 
sion (g).  Originally  he  had  no  remedy  in  case  of  his 
ejectment,  unless  he  held  under  a  covenant  (r)  with 
his  landlord.  If  so,  he  might  have  an  action  of 
covenant  against  his  landlord  in  case  he  had  been 
ejected  by  the  landlord  himself  or  any  one  claiming 
the  land  by  superior  title ;  and  might  recover,  ia  the 
former  case,  possession  of  his  holding  for  the  rest  of 
his  term,  if  unexpired,  but  otherwise  damages  only  (s) . 
But  afterwards  special  actions  were  given  to  a  tenant 
for  years  against  any  person,  who  had  wrongfully 
ousted  him  or  acquired  possession  of  his  land  from  a 
wrongful  ejector.  And  though  at  first  it  was  doubted 
whether  these  actions  enabled  him  to  recover  anything 
but  damages,  in  the  reign  of  Edward  the  Fourth  it  was 
established  that  he  should  therein  recover  possession 
Eemediesfor  of  his  holding  as  well  (t).  The  owner  of  chattels  might 
ffnn'na'"^^  °*  take  proceedings,  under  the  early  law,  to  obtain  the 
restitution  of  stolen  or  lost  goods,  into  whosesoever 
hands  they  came ;  and  in  these  proceedings  he  might 
either  accuse  the  possessor  of  his  goods  of  theft  or  sue 
him  civilly,  dropping  the  criminal  charge.  In  the 
latter  case,  however,  the  plaintiff  was  obhged  to  set 
a  money  value  on  his  goods,  on  payment  of  which  the 
defendant  would  be  absolved.  But  civil  proceedings 
of     this    nature    very    soon     became    obsolete ;     and 


Covenant 


land,  Select  Pleas  in  Manorial 
Courts  (Selden  Society),  Ixxii. 
17,  22,  34,  37,  39,  166,  173; 
Vinogradoff,  Vill.  in  Eng.,  45,  46, 
70—74,  78—81 ;  P.  &  M.  Hist. 
Eng.  Law,  i.  340. 

(q)  Bract,  fo.  27  a,  44  b,  165  a, 
167  b,  190  a,  210  b,  431  b; 
Mirror,  oh.  5,  s.  1,  No.  72. 

(r)  A  covenant  is  a  contract 
made  in  writing  authenticated 
by  the  seal  of  the  contracting 
party  ;  Fleta,  fo.  130. 


(s)  Bract,  fo.  220  a  ;  Bracton's 
Note  Book,  Case  1739;  Britt. 
liv.  u.  ch.  33  ;  P.  N.  B.  145  L. 

(0  See  Bract,  fo.  220 ;  Y.  B. 
30  Edw.  I.  282;  Fitz.  Abr. 
Ejectione  Firmse,  P.  6  Rich.  II, ; 
Y.  B.  7  Edw.  IV.  6  ;  21  Edw.  W. 
U;  F.  N.  B.  198,  220  F. ;  3 
Black.  Comm.  200,  201,  207; 
Doe  d.  Poole  v.  Errington,  1 
A.  &  E.  750,  755—757  ;  P.  &  M. 
Hist.  Eng.  Law,  ii.  105  sq. 
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thenceforward  the  dispossessed  owner  of  goods  was  left 
to  be  protected  by  remedies,  in  wMcb  he  could  either 
make  no  claim  but  for  compensation  in  money,  or  in 
which,  though  he  might  claim  to  recover  his  goods, 
the  law  gave  no  process,  whereby  the  goods  them- 
selves could  be  attached  and  restored  to  him,  and  he 
could  recover  their  value  only,  if  the  defendant  refused 
to  render  them  (m). 

2.  Although  a  man  might  hold  land  freely,  though  Succession 
he  held  for  his  life  only,  yet  land,  as  the  object  of  free ''*''" '^^^*^- 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.     In  English  law  after  the 
Conquest,   an  estate  held  feudally  was  essentially  an 
hereditary  estate  (x)  ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  word  feodum  or  feudum  {fief 
in  French,   and  in   English  fee)   was  used  («/).      Land  Fee. 
held  freely  and  as  of  inheritance  (or  as  of  fee,  it  was 
said  {z) )  passed  on  the  tenant's  death  to  his  heir  ;  that  Succession  to 
is,  to  the  blood  relation  appointed  by  law  to  succeed  ''^®"°'<i^- 
him  accordiag  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service 
succeeded  as  heir  to  the  land  of  which  his  father  died 
possessed.     And  the  heir  might  by  action  at  law  recover 
the  very  land  which  descended  to  him  as  his  inheri- 
tance, if  the  lord  of  the  fee  or  any  intruder  wrongfully 
kept  him  out  of  possession  (a).    By  the  common  law, 
moreover,  freeholds  of  inheritance  were  not  generally 
devisable  by  will ;    they  were  ahenable  only  by  formal 
dehvery    of    the    possession    thereof    in    the    tenant's 

(u)  See    Wms.    Pers.    Prop.,  84,  160  a,  195  b,  207  a,  263  b, 

6— 21, 17th  ed.    In  the  year  1854  268,  434  b;    Britt.  liv.  2,  ch.  1, 

the  law  was  altered,  and  process  §  2  ;    Litt.  s.  1  ;    Co.  Litt.  1  b  ; 

was  given  to  enforce  the  return  of  P.  &  M.  Hist.  Eng.  Law,  i.  213 — 

any  chattels  wrongfully  detained.  214,  295  ;    Maitland,  Domesday 

(x)  See   Charters   of   Liberties  Book  and  Beyond,  162. 
issued  by  Henry  I.  at  his  corona-  (z)  Bract,   fo.   263   b,   264  a  ; 

tion,  cap.  2,  6  ;    Stubbs,  Select  Litt.  s.  10  ;   Co.  Litt.  17  b. 
Charters,  100,  2nd  ed. '  (a)  Glanv.   vii.   3,   xiii.   2,   3 

{y)  Glanv.  i.  5,  vii.  10,  ix.  1,  Bract,  fo.  62  b,  252  sq. 
i,  X.  2,  3  ;  Bract,  fo.  13  b,  62  b, 
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To  term. 


To  chattels. 


To  villenage.  lifetime  (6).  The  succession  to  a  holding  in  villenage 
.  after  the  tenant's  death  was  not  a  matter  in  any  way 
regulated  by  law.  It  might  be  customary  for  a  son  or 
other  relation  of  the  tenant  to  succeed  him  as  heir  (c) : 
but  the  customary  heir  could  not  appeal  to  the  king's 
courts  against  any  infringement  of  his  customary 
right  (d).  The  interest  of  a  tenant  of  land  for  a  term 
of  years  was  reckoned  amongst  his  chattels  after  his 
death  (e).  Now  the  law  of  succession  to  chattels  was 
based  on  principles  entirely  different  from  those  which 
governed  the  descent  of  a  fee.  A  man's  chattels,  as 
the  objects  of  absolute  dominion  on  his  part,  were 
after  his  death  applicable  first  in  payment  of  his 
debts.  Of  any  surplus  which  remained  he  had  the 
power  of  disposing  of  a  reasonable  part  (/)  by  will ; 
and  the  execution  of  such  a  will  was  committed  by 
law  to  those  persons  whom  the  testator  had  appointed 
for  the  purpose,  and  who  were  called  his  executors  (^r). 
At  first  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts,  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (h).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of  his 
chattels   (i),   and    the  whole    of    a    testator's    chattels 

Bract,  fo. 


Executor. 


(b)  Glanv.  vii.  1,  5  ; 
39  b,  49  a. 

(c)  See  Maitland,  Select  Pleas 
in  Manorial  Courts  (Selden 
Society),  8,  13,  34,  37,  39,  123, 
166,  173;  Vinogradoff,  Vill.  in 
Eng.  156,  159,  162,  172,  246  ;  P. 
&  M.  Hist.  En^.  Law,  i.  362-  364. 

(d)  See  Bract,  fo.  263,  271  a, 
272  a  ;   Britt.  liv.  3,  ch.  15,  §  2. 

(e)  Bract,  fo.  407  b  ;  and  see 
fo.  131a. 

(/)  One  third,  if  he  had  wife 
and  child ;  •  one  half,  if  he  had 
wife  or  child ;  otherwise  the 
whole  ;  Bract,  fo.  60  b,  61  a.  In 
process  of  time,  however,  a  man's 


widow  and  children  lost  their 
indefeasible  rights  to  a  share  of 
his  chattels ;  and  now  anyone, 
though  a  husband  and  father, 
may  bequeath  the  whole  of  his 
chattels  to  whomsoever  he  will ; 
seeWms.Pers.  Prop.,  476, 17th  ed. 

(g)  Glanv.  vii.  5 — 8  ;  Bract, 
fo.  60,  61  ;  P.  &  M.  Hist.  Eng. 
Law,  ii.  333  sq. 

(A)  See  Assize  of  Northamp- 
ton, c.  4  ;  Stubbs,  Select  Char- 
ters, 151,  2nd  ed. ;  Glanv.  vii. 
5—8  ;  Bract,  fo.  60,  61  ;  Selden, 
Titlesof  Honour, Pt.  II.  ch.  v. §  21. 

(i)  See  Fleta,  fo.  125,  126, 1 35  ; 
Britton,  liv.  1,  ch.  29,  s.  35 ;  Y.  B. 
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devolved  upon  his  executors.     The  ecclesiastical  courts 

had  jurisdiction  over  suits  relating  to  the  validity  or 

execution  of  a  will  (k).     And  if  a  man  died  intestate, 

the  administration  of  his  goods  was  committed  to  the 

church  [1),  and  performed,  after  the  statute  31  Edw.  III. 

c.  11,  by  an  administrator  deputed  by  the  ordinary  (m)  Administra- 

from  among  the  next  friends  of  the  deceased.     So  that  ^°^' 

the  chattels  of  one  who  died  intestate  devolved  on  his 

administrator    in    the    same    manner    as    a    testator's 

chattels   passed   to   his   executor.      The   interest   of   a 

tenant  for  a  term  of  years  was  considered  as  his  chattel, 

and  therefore  devisable  by  will  (w).      And,   though  it 

seems  that  in  early  times  a  man's  heir  might  succeed 

to  land  given  for  a  term  of  years  to  him  and  his  heirs  (o), 

yet  ultimately  the  law  of  succession  to   a  term  was 

assimilated    to    that    of    other    chattels ;     and    it    was 

settled  that  the  interest  of  a  deceased  tenant  for  years 

should  pass  to  his  executor  or  administrator,  according 

as  he  died  testate  or  intestate,  even  though  the  land 

had  been  given  for  the  term  to  him  and  his  heirs  (p). 

Here  we  may  notice  that  the  devolution  of  the  surplus  Devolution 

of  an  intestate's  chattels,  after  payment  of  his  debts,  ^^  intestacy. 

is  quite  different  from  the  descent  of  a  fee,  as  they  are 

divisible  amongst  his  widow  and  children  or  next  of 

kin  in  the  manner  prescribed  by  a  statute  of  Charles 

II.  {q),    enforcing    a    mode    of    distribution   which    the 

20  &  21  Edw.  I.  374  ;    21  &  22  intestate's  effects  was  appointed' 

Edw.  I.  258,  518  ;    30  Edw.  I.  by  the  Court  of  Probate.     Since 

238 ;  P.  &  M.  Hist.  Eng.  Law,  ii.  1875  he  has  been  appointed  by 

341—346.  the  Probate  Division  of  the  High 

(Ic)  Glanv.  vii.   8 ;    Bract,   fo.  Court    of    Justice.      See    Wms. 

61  a,  407  b  ;  Fleta,  fo.  429,  430  ;  Pers.  Prop.,  488,  489,  513—518, 

P.  &  M.  Hist.  Eng.  Law,  ii.  329  17th  ed. 
sg.  (m)  Bract,   fo.   131   a,  407   b; 

(l)  Bract,  fo.   60  b  ;    stat.   13  P.  &  M.  Hist.  Eng.  Law,  ii.  115. 
Edw.  I.   0.   19 ;    Fleta,  fo.   124,  (o)  Bract,   fo.    220   b,   407   b, 

136  ;  P.  &  M.  Hist.  Eng.  Law,  ii.  408  a  ;   Fitz.  Abr.  Covenant,  pi. 

354  sq.  28. 

(m)  I.e.,   "  a    bishop    o.r    any  (p)  Bro.  Abr.  Chattels,  pi.  6 ; 

other  that  hath  ordinary  juris-  Litt.  s.  740  ;   Co.  Litt.  46  b. 
diction  in  causes  ecclesiastical ;  "  (q)  Stat.  22  &  23  Car.  II.  o.  10, 

Co.  Litt.  96  a.     After  the  year  explained   by  29   Car.   II.   c.   3, 

1857    the    administrator    of    an  b.  25  ;   1  Jac.  II.  c.  17,  s.  7. 
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Freeholds 
originally 
the  only  true 
property 
in  land. 


Heredita- 
ments. 


ecclesiastical    courts    had     previously    attempted    to 
secure  (r). 

Freetoldings  of  land,  then,  or  free  tenements,  were 
the  only  kind  of  property  in  land  which  was  fully  re- 
cognised and  protected  by  the  early  common  law.  The 
word  "  tenement  "  thus  acquired,  besides  its  general 
meaning  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  (s).  And 
the  words  "  lands  "  or  "  lands  and  tenements  "  were 
constantly  used  as  referring  to  freehold  lands  only  (t). 
So  that  property  in  the  times  of  the  early  common 
law  was  classified  as  consisting  of  immoveable  things, 
as  tenements  (meaning  free  tenements),  on  the  one 
hand,  and  moveable  things,  as  chattels,  on  the  other  (u). 
As  anything  which  may  descend  to  the  heir  is  in 
English  law  called  a  hereditament  (x),  lands  and 
tenements  were  also  known  as  hereditaments.  And  the 
expression  "  lands,  tenements,  and  hereditaments  "  was 
long  and  is  still  used  in  legal  documents  to  describe  pro- 
perty in  land,  as  distinguished  from  goods  and  chattels 
or  moveable  property.  But  as  by  early  law  freeholdings 
were  the  only  true  property  in  land,  when  a  man  spoke  of 
his  lands,  tenements,  or  hereditaments,  it  was  intended, 
prima  facie,  that  he  referred  to  his  freeholds  only  {y)_ 

(r)  See  1  Sir  T.  Raym.  497—       Edw.  I.  o.  8,  10. 


499  ;   2  Black.  Comm.  515  ;  P.  ( 
M.  Hist.  Eng.  Law,  ii.  357  sq. 

(s)  Magna  Charta  of  John, 
art.  34  ;  Stubbs,  Select  Charters, 
301,  2nd  ed. ;  stats.  6  Edw.  I. 
c.  11,  12  ;  13  Edw.  I.  u.  1,  3,  4,  6, 
10,  32,  41  ;  Co.  Litt.  6  a  ;  and 
see  P.  &  M.  Hist.  Eng.  Law,  ii. 
146—148. 

(t)  Charter  of  Liberties  of 
Henry  I.,  art.  2,  4 ;  Stubbs, 
Select  Charters,  100, 101,  2nd  ed.; 
Glanv.  vii.  1,  17  ;  Magna  Charta 
of  John,  art.  4,  5,  9,  32  ;  Stubbs, 
Select  Charters,  297  sq.,  2nd  ed.  ; 
stats.  13  Edw.  I.  c.  18 ;  18  Edw.  I. 
c.  1  ;  25  Edw.  III.  st.  5,  u.  2  ;  34 
Edw.  III.  c.  12. 

(m)  Glanv.    x.     6 ;      stat.     12 


(x)  Co.  Litt.  6  a  ;  Tomkins  v. 
Jones,  22  Q.  B.  D.  599  ;  Re  Cfosse- 
lin,  1906,  1  Ch.  120 ;  This  word 
seems  hardly  to  have  come  into 
use  before  the  reign  of  Edw.  Vf.  ; 
see  stats.  39  Hen.  VI.  c.  1 ;  1 
Edw.  IV.  0.  1,  ss.  4^6,  10,  14. 
The  writer  has  not  found  any 
earlier  instance  of  its  use  in  the 
statute  book. 

(y)  Y.  B.  9  Hen.  VIL  25; 
Bro.  Abr.  Done  41,  Grantes  87  ; 
Shepp.  Touch.  91,  92  ;  Bose  v. 
Bartkfi,  Cro.  Car.  292;  CJiap- 
man  v.  Hart,  1  Ves.  271 ;  Thomp- 
son V.  Lawley,  2  Bos.  &  P.  303 ; 
1  Jarm.  Wills,  663,  664,  667  sq., 
4th  ed.  ;   959  sq.,  6th  ed. 
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Section  IV. 

Of  Meal  and  Personal  Actions  and  Property. 

To  recapitulate  the  points  of  contrast  between  land  Points  of 
and  moveable  goods  or  chattels  in  early  law  : — Land  ^°"^''gg*  i^na 
was  the  object  of  feudal  tenure.     The  largest  property  and  goods  in 
which  a  subject  could  hold  in  land  was  a  fee,  which  ®^'^'''  '^^' 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.     The  only  true  property  in  land  was  freehold, 
for  free  tenements  only  were  specifically  recoverable, 
the  law  regarding  the  possession  of  a  tenant  in  villen- 
age  as  enjoyed  at  the  will  of  his  landlord,  and  that  of 
a  termor  as  matter  of  contract  rather  than  of  property. 
Chattels  were  the  object  of  absolute  ownership.     They 
might  be  disposed  of  by  will,   and  would  go  to  the 
executor    or    administrator,    not   the   heir.     But   they 
were   not   specifically   recoverable,    except   in   criminal 
proceedings.     The   fact  that   originally  freeholds   were 
the  only  property  specifically  recoverable,  is  the  reason 
why  they  came  to  be  called  real  things.     For  the  word 
real  in  English  law  is  used,  not  in  its  common  sense,  Meaning  of 
in  which  it  is  opposed  to  sham,  or  imaginary,  or  ideal,  ^^_ 
but  principally  to  convey  the  notion  of  the  capability 
of  specific  restitution. 

The  terms  real  and  personal  were  first  apphed  to  Real  and 
actions  ;    and  were  afterwards  extended  to  things  and  aotiona! 
property  with  the  meanings  which  they  had  acquired 
in  connection  with  actions.       Actions  in  Enghsh  law 
were  classified  as  being  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the 
expression  actio  realis  used  by  early  writers  on  English 
law  as   equivalent  to   the  term   actio  in  rem,   which 
Bracton  borrowed  from  Eoman  law  (z).    Real  actions  Real  actions, 
in  English  law  (a)  were  those  in  which  a  man  sought 

(2)  Bracton,  fo.  101  b,  159  b ;  by  the  different  nature  of  the 

Heta,  fo.  1.  relief  afforded  thereby,  and  were 

(a)  In  English  law  real  actions  not  classified,  as  were  the  actiones 

were  distinguished  from  personal  in  rem  vel  in  personam  ofj^Roman 
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to  be  restored  to  the  enjoyment  of  some  free  tenement 
of  whicli  he  had  been  unjustly  deprived  (b).     The  mark 
of  a  real  action  was  that  therein  the  required  restitu- 
tion might  be  enforced  by  the  strong  hand  of  the  law 
dealing  directly  with  the  very  thing  claimed ;    in  other 
words,  process  of  execution  (c)  might  issue  against  the 
thing  demanded  {in  rem).       The  successful  litigant  in  a 
real  action  could  have  the  king's  writ  commanding  the 
sherifE  to  put  him  in  possession  of  the  identical  holding, 
in  respect  of  which  the  action  had  been  brought  (d). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong ;  iu  other  words,  they 
were   brought   to    obtain   pecuniary    compensation   for 
a    violation    of    right — what    the    English    law    calls 
damages  (e).     Mixed    actions    were    those    in    which    a 
claim  for  damages  was  made  along  with  a  claim  for 
the   specific   recovery   of   some   tenement  (/).     Now   it 
was  established  in  Bracton's  time  that  specific  restitu- 
tion could  only  be  obtained  in  actions  for  the  recovery 
of  immoveable  things  or  tenements.     In  civil  proceed- 
ings for  the  recovery  of  moveable  things,  the  defendant 
might  absolve  himself,  as  we  have  seen,  by  payment 
of  their  value  in  money.     Actions  for  the  recovery  of 
moveable  things  were  accordingly  numbered  amongst 
personal  actions  ;   for  damages  only  could  be  recovered 
with  any  certainty  therein  (g).     Real  actions  then  being 

law,  according  to  the  nature  of       App.  G.,  H. 


the  right  therein  asserted  ;  see  an 
article  by  the  present  writer  in 
L.  Q.  R.  iv.  394  ;  P.  &  M.  Hist. 
Eng.  Law,  ii.  568. 

(b)  See  ante,  p.  17. 

(c)  Process  of  execution  is  the 
process  of  law  whereby  the  execu- 
tion of  the  judgment  of  a  court 
of  law  is  obtained  ;  and  consists 
in  issuing  a  writ  to  the  sheriff  (see 
ante,  p.  17),  commanding  him  to 
cause  such  things  to  be  done  as 
shall  give  effect  to  the  judgment ; 
see  Black.  Comm.  iii.  412,  iv.  403 ; 
E.  S,  C.  1883,  Order  XLII.  and 


{d)  Glanv.  i.  7,  12,  13,  16,  18, 
21,  31,  ii.  3,  4,  19,  20,  iii.  3—6, 
9,  xiii.  7—9,  32—39  ;  ante,  p.  17. 

(e)  See  Bract,  fo.  102,  114  b  ; 
Litt.  ss.  492,  502,  503  ;  Co.  Litt. 
288  b,  289  a  ;  Black.  Comm.  ii. 
438,  iii.  117  ;  Bac.  Abr.  tit. 
Damages,  Trespass. 

(/)  Bract,  fo.  102  b,  114  b; 
Britton,  liv.  3,  ch.  7,  §  1. 

(g)  See  Glanv.  x.  13  ;  Bract, 
fo.  102  b  ;  Termes  de  la  Ley,  tit. 
Action  mixt ;  3  Black.  Comm. 
146,  413  ;   ante,  p.  18. 
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for  the  specific  recovery  of  lands  or  tenements,  and 
personal  actions  for  the  recovery  of  damages,  actions 
were  said  to  be  or  to  sound  in  the  realty  or  in  the 
personalty,  according  as  the  relief  afforded  therein  were  Realty  and 

,1  -r,  J.  J.I.-         1.  i:  personalty. 

the  specific  recovery  of  some  thmg  by  process  oi  exe-  ■' 

cution  issuing  against  the  very  thing  demanded,  or 
the  recovery  of  damages  against  the  person  of  a  wrong- 
doer (h).  The  word  realty  was  also  used  to  denote 
things  recoverable  in  the  realty,  or  specifically  ;  that  is, 
lands  and  tenements  (i).  Such  things  were  also  called 
things  real  (k).  Things  recoverable  in  the  personalty,  Things  real, 
or  by  action  and  process  against  the  person  who 
wrongfully  withheld  them,  as  moveable  goods,  debts, 

damages,  and  the  like,  were  termed  things  personal  (I).     Things  per- 
sonal. 

Originally,  as  we  have  seen  (m),  freeholds  were  the  Realty 
only  things  specifically  recoverable  in  the  King's  Court ;  freehold"    ° 
all  that  could  be  included  in  "  the  realty."     Thus  the 
word   realty  came  to  be  used  as  denoting  the  free- 
hold (w).     After    this,    those    interests    in    land    which  Chattels  real 
were  reckoned   as   chattels  were  distinguished  by  the  ^"'^  I"''^''"'^*'- 
name  of  chattels  real,  because,  it  was  said,  they  con- 
cerned the  realty  ;    while  the  name  of  chattels  personal 
was  given  to  moveable  goods,  "  because  for  the  most 
part  they  belong  to  the  person  of  a  man,   or    else " 
(which  seems  the  better  reason)  "  for  that  they  are  to 
be  recovered  by  personal  actions "  (o).     As  freeholds 
descended   to   the   heir,   while   chattels   passed   to   the 

{h)  Britt.  liv.  2,  eh.  1,  liv.  3,  ch.  i,  10,  pp.  64,  70,  130—132  ; 

ch.  7  ;    Litt.  ss.   315,   316,   492,  Cro.  Car.  293. 
503  ;  Co.  Litt.  195  b,  285  a,  288  b,  (m)  Ante,  p.  17. 

289  a  ;  Y.  B.  3  Edw.  IV.  13.  (m)  See  Litt.  s.  500  ;   Co.  Litt. 

(i)  Litt.  s.  500  ;   Co.  Litt.  19  b,  20  a  ;   5  Rep.  105  b. 
20  a,  118  b.  (o)  Co.  Litt.  118  b;    see  Old 

(k)  Co.  Litt.  288  b.  Tenures,  fo.  2  b  ;    Litt.  ss.  281, 

(0  Litt.  ss.  496,  497  ;  Y.  B.  21  319—324,    365;     1    RoUe   Abr. 

Edw.  IV.  83,  pi.  38  ;    Co.  Litt.  Executor  (H.  1).    It  is  worthy  of 

198  a,  288  b.    It  does  not  appear  note  that  chattels  real  were  things 

that  the  term  things  personal  was  specifically  recoverable  ;    see  Co. 

so   used  as   to   include   chattels  Litt.    43    b,    199 ;      Bac.    Abr. 

real ;    see  Wentworth's  Office  of  Guardian  (T) ;    ante,  p.  18. 
an  Executor  (ed.  1641),  Tab,  I 
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executor,  the  notion  of  descent  to  the  heir  became 
associated  with  the  realty,  as  well  as  the  idea  of  land 
specifically  recoverable ;  and  the  incident  of  passing 
to  the  executor  became  a  characteristic  of  the  per- 
sonalty. So  that  in  later  times,  when  men  began  to 
describe  property  as  consistiug  of  real  and  personal 
estate  instead  of  by  the  old  terms  lands,  tenements,  and 
hereditaments  and  goods  and  chattels  (p),  only  things 
inheritable  as  well  as  specifically  recoverable,  only  real 
hereditaments,  in  fact,  were  classed  as  real  estate  ,  and 
chattels,  whether  real  or  personal,  were  considered  as 
personal  estate  rather  on  the  ground  of  their  passing 
to  the  executor  than  with  reference  to  the  question, 
how  far  they  were  specifically  recoverable  {q).  It  does 
not  appear  that  the  expressions  real  and  personal  estate 
came  into  common  use  much  earher  than  the  reign 
of  Charles  II.  (r).  By ,  that  time  great  changes  had 
occurred  both  in  the  character  of  the  national  wealth 
and  in  our  land  laws.  The  development  of  modern 
commerce  and  modern  capital  had  commenced.  Pay- 
ment for  services  was  no  longer  made  in  terms  of  land, 
but  in  money.  Tenure,  the  relation  between  feudal 
landlord  and  tenant,  wMle  remaining  in  form,  had 
greatly  diminished  in  real  importance  ;  the  freeholders 
of  land  had,  in  fact,  secured  aU  the  advantages  of 
absolute  ownership,  except  the  form.  By  an  Act 
passed  at  the  restoration  of  King  Charles  II.  military 


*  Sequestra- 
tion. 


(p)  See  ante,  p.  22. 

(?)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
16  ;  Davis  v.  Gibbs,  3  P.  W.  26, 
28  ;  Whitaker  v.  Ambler,  1  Eden, 
151,  152. 

(r)  Mention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  time  of 
Charles  I.  ;  see  1  Ch.  Rep.  15, 
25,  42,  71,  73,  82  ;  Cro.  Car.  62. 
In  Charles  II/s  reign  the  terms 
real  and  personal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Chancery  ;  see  1  Ch  Ca. 


16,  91  ;  1  Vem.  3,  15,  23,  30,  36, 
134,  216,  271.  *By  the  com- 
mission of  sequestration,  which 
waspartof  the  process  then  issued 
against  persons  who  acted  in  con- 
tempt of  the  orders  of  the  Court 
of  Chancery,  the  sequestrators 
were  authorized  to  take  and  keep 
in  sequestration  all  the  real  and 
personal  estate  of  the  party  in 
contempt ;  see  Hide  v.  Pettit 
(1667),  1  Ch.  Ca.  91  ;  Brown's 
Tutor  in  Chancery  (1688),  pp.  341, 
361  ;  Praxis  Alm«e  Curife  Can- 
cellariffi  (1694),  89—91. 
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temires  had  been  finally  abolished  ^s) ;  a  measure  Abolition  of 
which  reheved  freeholders  from  all  the  oppressive  ^nu^e^ 
incidents  of  feudal  tenure,  and  reduced  to  a  minimum 
the  interest  of  lords  in  their  freeholding  tenants' 
lands.  The  same  Act,  too,  extended  to  landowners 
generally  the  full  liberty  of  disposing  of  their  fees  by 
will,  a  privilege  before  enjoyed  only  by  the  more 
favoured  classes  among  them  (t) ;  though  free  power 
of  ahenation  inter  vivos  had  been  much  earlier  ob- 
tained (m).  And  while  a  freehold  in  fee  had  come  to 
be  well-nigh  equivalent  to  absolute  property,  other 
forms  of  property  in  land,  besides  freehold,  had  ac- 
quired full  recognition  and  protection  in  law.  Tenure 
in  villenage,  as  such,  had  become  extinct,  but  had 
given  rise  to  the  customary  tenure  known  as  copy-  Copyhold, 
hold.  And  the  right  of  the  copyholder  to  maintain  or 
recover  possession  of  his  holding  as  against  all  others 
had  become  enforceable  by  the  law  of  the  land  (x). 
As  we  have  seen  (y),  the  leaseholder  had  acquired  a 
similar  right.  So  that  copyhold  and  leasehold  interests 
in  land  had  come  to  be  true  property  in  land  as  well 
as  freeholds.  When,  therefore,  men  began  to  speak 
of  all  their  valuable  rights  as  their  estate  (z),  and  to 
classify  their  estate  as  real  or  personal,  property  was 
no  longer  contained  in  the  simple  forms,  which  had 
rendered  possible  the  early  classification  of  immove- 
able tenements  and  moveable  chattels  (a).  And 
questions  arose,  on  which  side  of  the  line  the  newer 
forms  of  property  should  be  ranged.  The  term  real  Real  estate. 
estate  seems  to  have  been  considered  as  referring 
primarily  to  freeholds ;    yet  it  was  thought  to  be  an 

(s)  Stat.  12  Car.  II.  c.  24.  knight's    service    to    dispose    of 

(t)  Tenants    of    fees    held    in  two-thirds    of    their    fees.      See 

gavelkind,  or  in  burgage  where  ante,  p.  19  ;  and  post,  ch.  x. 

there  was  a  custom  to  devise  the  («)  By  stat.  18  Edw.  I.  c.  1. 

land  ;   and  tenants  in  socage  by  (x)  See  post.  Part  III. 

stats.   32  Hen.   VIII.   u.   1,  and  (y)  See  ante,  p.  18. 

34  &  35  Hen.  VIII.  u.  5,  which  (z)  See  ante,  pp.  8,  26. 

also     empowered     tenants     by  (a)  Ante,  p.  22. 
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apt  word  to  describe  copyholds  also,  where  an  inten- 
tion to  include  them  could  be  inferred  (6).  For  copy- 
holds are  lands  transmissible  to  heirs ;  since  the 
copyholder  may  by  custom  recognised  in  law  have  an 
estate  inheritable  by  his  customary  heir,  as  the  free- 
holder may  have  an  estate  inheritable  by  his  heir  at 
common  law.  By  modern  statutes,  copyholds  have 
been  further  assimilated  to  freeholds  as  regards  the 
incidents  of  ownership  (c)  ;  and  they  are  now  plainly 
held  to  be  included  in  real  property  or  estate  {d). 
Leaseholds,  however,  though  said  to  be  chattels  real 
as  being  derived  out  of  real  estate,  were  not  permitted 
to  rise  beyond  their  chattel  origin  and  to  rank  as  real 
estate  (e)  ;  devolving  upon  the  executor,  not  the  heir, 
they  fell  into  the  class  of  personal  estate  (/). 

In  modern  times  .then,  a  man's  property  or  estate 
(meaning  his  valuable  things  (g) )  is  classified  as  real 
or  personal.  Things  which  are  specifically  recover- 
able, and  went  at  common  law  to  the  heir,  or  real 
hereditaments,  are  real  estate.  Personal  estate  comi- 
prises   all   chattels,   which   go   to   the   executor  (h),   be 


(6)  See  Smith  v.  Baker,  1  Atk. 
385  ;  Ithell  v.  Beane,  1  Ves.  215  ; 
Byaji  V.  Byas,  2  Ves.  164  ;  Dod 
V.  Dod,  Ambl.  274;  Reid  v. 
Shergold,  10  Ves.  370,  378  ;  Judd 
V.  Pratt,  15  Ves.  390  ;  Church  v. 
Mundy,  ib.  396  ;  Torre  v.  Brown, 
5  H.  L.  C.  555,  571. 

(c)  By  Stat.  55  Geo.  III.  c.  192, 
copyholds  were  made  devisable 
by  will  without  the  formalities 
previously  necessary ;  and  by 
stats.   3   &   4  Will.   IV.   c.    104, 

1  &  2  Vict.  c.  110,  s.  11.  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts  ;  a 
liability  which  had  previously 
attached  to  them  only  in  the 
case  of  his  bankruptcy  ;  stat.  13 
Eliz.  c.  7,  s.  2. 

{d)  Doe  d.  Clarke  v.  Ludlam, 
7  Bing.  275  ;   Edwards  v.  Barnes, 

2  Bing.  N.  C.  252  ;  Beeves  v. 
Baker,  18  Beav.  372,  382  ;   Torre 


v.  Brown,  5  H.  L.  C.  555,  574; 
Seaman  v.  Woods,  24  Beav.  372. 
(e)  Holt,  C.  J.,  Countess  of 
Bridgewater  v.  Duke  of  Bolton, 
6  Mod.  106,  107  ;  Hardwioke,  C, 
Smith  V.  Baker,  1  Atk.  385,  386  ; 
Whitaker  v.  Ambler,  1  Eden,  151 ; 
Parker  v.  Marchant,  5  Man.  &  Gr. 
498,  2  Y.  &  C.  C.  C.  279  ;  Turner 
v.  Turner,  21  L.  J.  Ch.  843; 
Swift  V.  Swift,  1  De  G.,  F.  &  J. 
160,  173  ;  Butler  v.  Butler,  28 
Ch.  D.  66. 

(/)  Lee  V.  Hak,l  Ch.  Ca.  16; 
Davis  V.  Gibbs,  3  P.  W.  26; 
Thompson  v.  Lawley,  2  B.  &  P. 
303;  Prescott  v.  Barker,  L.  R. 
9  Ch.  174,  190.  But  at  first  a 
lease  seems  to  have  been  con- 
sidered a  real  thing  rather  than 
a  personal  thing ;  Base  v.  Bart- 
lett,  Cro.  Car.  292,  293. 

(g)  Ante,  pp.  4 — 6. 

(h)  It  may  be  mentioned  that 
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they  chattels  real,  that  is,  chattel  interests  in  land,  or 
chattels  personal,  namely  moveable  goods  and  other 
things,  for  the  withholding  of  which  damages  only  are 
recoverable.  Here  we  must  notice  that  the  common 
law  rule  of  descent  to  the  heir,  which  was  characteristic 
of  real  estate  (i),  has  been  modified  by  statute.  Under  The  Land 
the  Land  Transfer  Act,  1897  (k),  a  man's  real  estate  now  'J^gg?.^*^'^  ^°'' 
devolves  upon  his  executors  or  administrators  in  the 
same  manner  as  a  chattel  real  (I),  and  may  be  sold  by 
them  to  satisfy  his  debts,  as  his  chattels  may  (w)  ;  but, 
subject  to  these  incidents,  the  title  of  the  heir  to  succeed 
to  his  ancestor's  realty  is  not  taken  away,  the  executor 
or  administrator  being  bound  to  convey  the  same  to 
the  heir,  if  not  required  to  satisfy  debts,  or  testamentary 
or  administration  expenses.  So  that  the  beneficial 
interest  in  a  man's  real  estate  still  passes  to  his  heir 
upon  his  death  and  intestacy,  and  does  not  go  to  those 
entitled  to  his  personalty  under  the  Statutes  of  Dis- 
tribution (n).  And  if  man  devise  his  real  estate  by 
his  will,  it  will  by  the  same  Act  nevertheless  devolve 
upon  his  executors  or  administrator  in  the  first  instance 
as  if  it  were  a  chattel  real  (o)  ;.  but  the  devisee  retains 
the  like  beneficial  interest  as  the  heir  has  in  case  of 
intestacy,  and  has  the  same  right  to  require  the  estate  to 
be  conveyed  to  him,  if  not  wanted  to  pay  the  testator's 
debts  or  testamentary  expenses.  It  may  be  noted  that 
personal  estate,  as  well  as  real,  now  includes  many 
forms  of  property  which  were  unknown  to  the  early 

*  there  is  such  a  thing  as  a  per-  Jervis,  3  Beav.  450,  461.  *  Personal 

sonal  hereditament,  a  thing  re-  (t)  Ante,  pp.  19,  22,  26.  heredita- 

eoverable  in  the  personalty,  but  {k)  Stat.  60  &  61  Vict.  c.  65,  ment. 

going  to  the  heir,  not  the  executor;  Part  I.,  applying  only  to  cases 

of  which  an  annuity  granted  to  of  death  after  the  year  1897,  and 

a  man   and  his   heirs,   and   not  not  extending  to  legal  interests 

charged  on  any  land,  is  an  in-  in  copyholds. 

stance.    Such  things  are  held  to  (Z)  Ante,  pp.  20,  21. 

be  included  in  personal,  not  real,  (m)  See  post.  Part  I.,  ch.  ix. 

estate.     See  Y.  E.  21  Edw.  IV.  (»)  These     are     the     statutes 

83,  pi.  38  ;    Earl  of  Stafford  v.  mentioned,  ante,  p.  21,  &  n.  (q). 

Buckley,  2  Ves.  171 ;    Aubin  v.  (o)  See  Re  Robson,  1916,  1  Ch. 

Daly,  4  B.  &  A.  59  ;  Radburn  v.  116,  124. 
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law,  sucli  as  stock  in  the  public  funds  and  shares  in 
Modern  forms  joint  stock  companies.  These  modern  forms  of 
prmertv^  property  were  in  most  cases  created  or  sanctioned  by 
Act  of  Parliament,  and  it  was  generally  declared  that 
they  should  be  considered  as  personal  estate,  and 
should  go  to  the  executors  or  administrators,  not  the 
heirs,  of  the  parties  entitled  to  them  (p).  Government 
stock  has  also  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (5-) . 
By  later  decisions,  a  share  in  a  joint  stock  company 
has  been  ascertained  to  be  a  right  of  the  same  kind  (r), 
a  mere  right  to  share  in  the  profits  of  the  company, 
and  not  to  be  an  interest  in  land,  though  the  company 
be  landholders  (s). 


Heredita- 
ments, cor- 
poreal, or 
incorporeal. 


It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Roman  law  distinguished  as  corporeal 
or  incorporeal  (t).  In  our  law  this  classification  is 
particularly  applied  to  hereditaments.  Corporeal  here- 
ditaments, the  land  in  the  freeholder's  possession,  are 
contrasted  with  incorporeal  hereditaments,  mere  rights 
to  or  over  land,  which  is  in  another's  possession  (u). 
For  example,  a  right  to  enjoy  land  in  fee  upon  the 
determination  of  the  interest  of  another,  who  is  in 
possession  thereof  for  his  hfe  or  for  a  term  of  years, 
is  a  mere  right  regarded  in  law  as  an  incorporeal 
thing  (x).      So  is  the  right  to   enjoy  in   fee  land,   of 


(p)  See  Wms.  Pers.  Prop.,  40 
-^3,  &  n.  (i),  315,  327,  328,  338, 
17th  ed. 

(q)  Dundas  v.  Dutens,  1  Ves. 
jun.  196, 198  ;  Wildman  v.  Wild- 
man,  9  Ves.  174,  177;  JR.  v. 
Capper,  5  Price,  217,  263,  264. 

(r)  Humble  v.  Mitchell,  11 
A.  &  E.  205  ;  Colonial  Bank  v. 
WUnney,  30  Ch.  D.  261,  286,  11 
App.  Cas.  426,  439,  446,  447. 

(«)  Bligh  V.  Brent,  2  Y.  &  C. 
268,  294 ;  Sparling  v.  Parker,  9 
Beav.  450 ;  Waker  v.  Milne,  11 
BeaT.  507  ;  Myers  v.  Perigal,  2 
De  G.,  M.  &  G.  599,  620,  621 ; 


Edwards  v.  Hall,  6  De  G.,  M.  &  (i. 
74 ;  Entwistle  v.  Davis,  L.  R.  4 
Eq.  272.  But  shares  in  the  old 
New  River  Company  and  in  one 
or  two  more  of  the  older  com- 
panies were  real  estate  ;  see  Dry 
butter  V.  Bartholomew,  2  P.  W. 
127 ;  Biickeridge  v.  Ingram,  2 
Ves.  jun.  652 ;  st.  2  Edw.  VII. 
c.  41,  s.  9  (7). 

(J)  Ante,  p.  4. 

(u)  Bract,  fo.  52,  220  b,  221 ; 
Britton,  liv.  2,  ch.  2,  §  1 ;  and  see 
an  article  by  the  writer  in 
L.  Q.  R.  xi.  223—230. 

(.r)  Bract,  fo.  3  a,  7  b,  31,  39  a, 
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which  another  is  wrongfully  in  possession  {«/).  Other 
instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land ;  a  right  of  way  over  another's  land ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  (2).  The 
contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  the  intangible  thing,  without 
possession  of  anything  tangible  (a).  The  distinction 
between  corporeal  and  incorporeal  hereditaments  was 
emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hj  feoffment,  Feoffment, 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with  Zlseil^^^ 
livery  of  seisin,  or  formal  delivery  of  possession  (&). 
And  such  rights  over  others'  lands  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  deUvery  of 
the  possession  of  the  holding.  Thus  a  right  of  way  or 
of  common  enjoyed  in  respect  of  any  land,  or  an  advow- 
son enjoyed  ia  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  dehvery  of  posses- 
sion of  the  land  or  manor.  But  if  it  were  desired  to 
aUenate  any  incorporeal  hereditament  alone,  apart 
from  the  possession  of  any  land,  then,  as  such  things 
are  incapable  of  dehvery,  other  means  of  transfer  had 
to  be  employed  (c).  The  most  obvious  of  these  was 
writing ;  which  accordingly  came  to  be  necessary 
to  the  transfer  of  incorporeal  hereditaments  by  them- 

160  a,  264  b  ;   Britt.  liv.  2,  ch.  2,  (6)  Glanv.   vii.   1 ;    Bract,  fo. 

§  1,  ch.  9,  §§  1,  5  ;  Fleta,  fo.  201 ;  39  b  ;   Britt.  liv.  2,  ch.  2,  §  10  ; 

Litt.  ss.  444,  445,  459,  465,  532,  Litt.  ss.  56,  69,  70  ;  Co.  Litt.  9  a, 

533, 567—575,  606—618.  48  a. 

(y)  Bract,  fo.  262  b,  434  b  ;  (c)  See  Bract,  fo.  52  b— 55  b, 

Litt.  s.  466,  521,  531,  534 ;    Co.  102,  222  a ;   Britt.  liv.  2,  ch.  8, 

Litt.  369  a.  §  4,  ch.  10,  §  15;    Litt.  ss.  183, 

[z)  Bract,  fo.  52  b,  53  a,  222 ;  184  ;   Co.  Litt.  121  b  ;   P.  &  M. 

Britt.  liv.  2,  ch.  3,  §  13,  ch.  10.  Hist.  Eng.  Law,  ii.  131,  137. 

(a)  See  ante,  p.  6. 
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selves  (d).  While  therefore  corporeal  hereditaments 
were  long  transferable  by  mere  delivery  of  possession 
without  any  written  words,  the  proper  mode  of  dis- 
posing of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  delivery  of  a  sealed  (e) 
Deed.  writing  or  deed  of  grant.     Hence,   corporeal  heredita- 

ments were  said  to  he  ui  livery  (that  is,  delivery), 
incorporeal  in  grant  (/).  We  may  note  that  such  incor- 
poreal hereditaments  as  a  right  of  common  or  of  way, 
a  rent  or  an  advowson,  were  specifically  recoverable  by 
the  common  law  {g),  and  were  therefore  iacluded  in 
the  realty  as  well  as  corporeal  hereditaments  (h). 

Real  and  We  have  now  seen  that  property  in  land  is  not  all 

property.  ^^al  property,  but  is  either  real  or  chattel  real ;  and 
that  copyholds  as  well  as  freeholds  are  now  included 
ia  real  property  ;  while  leaseholds  are  the  most  im- 
portant chattels  real.  But  to  enjoy  the  highest  and 
most  beneficial  form  of  landowning  known  to  the  law, 
one  must  have  a  freehold  in  fee  (i).  Copyhold  and 
leasehold  estates  in  land  are  less  advantageous,  as  the 
reader  will  discover.  Copyholds  and  chattels  real  are 
moreover  interests  in  land  derived  out  of  the  estate  of 
the  freeholder  (k),  for  there  is  no  land  without  a  free- 
holder. For  these  reasons,  it  is  proposed  here  to 
examine  first  freehold  estates  in  land,  leaving  the 
subject  of  copyholds  and  leaseholds  for  subsequent 
consideration.  And  we  will  begin  by  inquiring  into 
the  case  of  those  freeholders  who  have  estates  in  land 
in  possession,  or  corporeal  hereditaments  (l). 

id)  See  Britt.  liv.  2,  oh.  3,  §  13,  618,  628  ;  Co.  Litt.  9,  121,  307  a. 
ch.  23,  §  8.  (g)  See  Glanv.  iv.,  xii.  13,  xiii. 

(e)  Sealing    was    required    by  18,  37  ;   Bract,  fo.  220  b— 232  b, 

the  common  law  as  a  guarantee  237  b  sq.,  432  a  ;  Britt.  liv.  2,  ch. 

of  authenticity.    Therefore  when-  23,  §  1 ;   Litt.  ss.  233,  236. 
ever   the   common   law   requires  (h)  See  ante,  p.  25 ;    Co.  Litt. 

anything    to    be    evidenced    by  20  a. 
writing,  a  sealed  writing  is  re-  (i)  Litt.  ss.  11,  293. 

quired  ;  Fleta,  fo.  130.  {k)  See  ante,  p.  16. 

(/)  Litt.  ss.  183,  541,  542,  551,  (l)  Ante,  p.  30. 
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OF    CORPOREAL  HEREDITAMENTS. 


Before  proceeding  to  consider  the  estates  wliich  Terms  of  the 
may    be   held    in    corporeal   hereditaments    or    landed  '^^^ 
property,  it  is  desirable  that  the  legal  terms  made  use 
of  to  designate  such  property  should  be  \mderstood  ; 
for  the  nomenclature  of  the  law  differs  in  some  respects 
from  that  which  is  ordinarily  employed.     Thus  a  house 
is  by  lawyers  generally  called  a  messuage  :  and  the  term  A  messuage. 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  hous(  (a).    But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (b).      Both  the  terms 
messuage  and  house  will   comprise  adjoining   outbuild- 
ings, the  orchard,  and    curtilage,  or    court-yard,  and, 
according    to    the    better    opinion,    these    terms    will 
include   the   garden    also  (c).      The   word   tenement   is  Tenement, 
often  used  in  law,  as  in  ordinary  language,  to  signify 
a  house :     it   is   indeed   the   regular   synonyme   which 
follows   the   term   messuage ;    a   house   being   usually 
described  in  deeds  as  "  all  that  messuage  or  tenement." 
But  the   more   comprehensive  meaning   of   the  word 
tenement,  to  which  we  have  before  adverted  (d),  is  still 

(a)  Thomas  v.  Lane,  2  Ch.  Ca.  Cole  v.  West  London  and  Crystal 

26 ;   Keilw.  57.  Palace    Railway    Company,    27 

(6)  Doe  d.  Clements  v.  Collins,  Beav.   242  ;     Steele  v.    Midland 

2  T.  Kep.   498,   502  ;    2  Jarm.  Railway  Company,  L.  R.  1  Ch. 

Wills,  1292,  6th  ed.  275  ;   A.-G.  v.  Reynolds,  1911,  2 

(c)  Shep.  Touch.  94  ;  Co.  Litt.  K.  B.  888,  916—918  ;  Re  Willis, 

5  b,  n.  (1);    Smithson  v.  Cage,  1911,  2  Ch.  563,  569;    and  see 

Cro.    Jao.    626 ;      Grosvenor    v.  Inland     Revenue     Commrs.     v. 

Hampstead     Junction     Railway  Devonshire,  1914,  2  K.  B.  627. 

1  De  G.  &  J.  446;  (d)  Ante,  pp.  16,  22. 
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attached  to  it  in  legal  interpretation,  whenever  the  sense 
Land.  requires  (e).    Again,  the  word  land  comprehends  in  law 

any  ground,  soil,  or  earth  whatsoever  (/) ;  but  its  strict 
and  primary  import  is  arable  land  {g).  It  will,  however, 
include  castles,  houses,  and  outbuildings  of  all  kinds ; 
for  the  ownership  of  land  carries  with  it  everything  both 
above  and  below  the  surface,  the  maxim  being  cujus 
est  solum,  ejus  est  usque  ad  ccelum  Qi).  A  pond  of  water 
is  accordingly  described  as  land  covered  with  water  {i) ; 
and  a  grant  of  land  includes  all  mines  and  minerals  under 
the  surface  {k).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  wiU  not  be  held  to  comprise  them  (Q.  So 
Hijies.  mines  lying  imder  a  piece  of  land  may  be  excepted  out 

of  a  conveyance  of  such  land,  and  they  will  then  remain 
the  corporeal  property  of  the  grantor,  with  such  incidental 
powers  as  are  necessary  to  work  them  (m),  and  subject 
(in  the  absence  of  any  provisions  expressly  or  imphedly 
conferring  the  right  to  let  down  the  surface  in  work- 
ing («) )  to  the  incidental  duty  of  leaving  a  sufficient 
support  to  the  surface  to  keep  it  securely  at  its  ancient 

(e)  2  Black.  Comm.  16,  17,  59  ;  476,  658  ;   Be  Portal  ds  Lamb,  30 

Beauchamp   v.    Winn,   L.   R.    6  Ch.  T>.  50 ;   and  see  Denniscm  v. 

H.  L.  223,  241.  Halliday,  5  W.  R.  357,  where  a 

(/ )  Co.  Litt.  4  a  ;  Shep.  Touch.  conveyance  of  land  was  held  on 

92 ;  2  Black.  Comm.  17  ;  Cooke,,  the  context  not  to  include  the 

dem.,  Yates,  vouchee,  4  Bing.  90.  mines  therein. 

(?)  Shep.  Touch.  92  ;  see  Mait-  (m)  Earl  of  Cardigan  v.  Armi- 

land,  Domesday  Book  and  Be-  tage,  2  B.  &  C.  197,  211. 

yond,  388.  (n)  See  BowbotAam  v.  Wilson, 

(h)  See  Central  London  Bail-  8  H.  L.  C.  348,  360  sj. ;  Smith  v. 

way  Company  v.  City  of  London  Darby,    L.    R.    7    Q.    B.    716 ; 

Land  Tax  Commrs.,  19ll,  1  Ch.  Aspden  v.  Seddon,  L.  R.  10  Ch. 

467,  479  ;    2  Ch.  467,  473,  486  ;  394 ;    ButterUy  Co.,  Ltd.  v.  New 

afid.,  1913,  A.  C.  364.  Hucknall  Colliery  Co.,  Ltd.,  1910, 

(»)  Co.  Litt.  4  b ;    A.-6.    for  A.    C.    381 ;     Beard    v.    Moira 

British    Columbia    v.    A.-O.   for  Colliery  Co.,  Ltd.,   1915,   1   Ch. 

Canada,  1914,  A.  C.  153,  167.  257 ;       Jones     v.      Consolidated, 

(h)  2  Black.  Comm.  18 ;   New-  Anthracite  Collieries,  Ltd.,  1916, 

ton.  Chambers  &  Co.,  Ltd.  v.  Hall,  1  K.  B.  123  ;    Dairies  v.  Powell 

1907,  2  K.  B.  446,  452  ;   Mitchell  Duffryn  Steam   Coal  Co.,   1917, 

V.  Moseley,  1914,  1  Ch.  438.  1  Ch.  488  (see  S.  C,  1918,  A.  G. 

(/)  Ewer  V.  Hayden,  Cro.  Eliz.  555). 


Digitized  by  Microsoft® 


OP  CORPOEEAL  HEREDITAMENTS.  35 

and  natural  level  (o).     Or  the  mines  alone  under  any  _ 
piece  of  land  may  be  granted  out,  the  surface  being 
retained  by  the  grantor ;    in  which  case  the  respective 
rights  of  the  parties  will  be  exactly  similar  (p).    In  the 
same  manner  chambers  may  be  the  subjects  of  convey-  Chambers, 
ance  as  corporeal  property,  independently  of  the  floors 
above  or  below  them  (q).   The  word  premises  is  frequently  Premises, 
used  in  law  in  its  proper  etymological  sense  of  that 
which  has  been  before  mentioned  (r).     Thus,   after  a 
recital  of  various  facts  in  a  deed,  it  frequently  proceeds 
"  in  consideration   of  the  premises,"  meaning  in  con- 
sideration of  the  facts  before  mentioned  ;   and  property 
is  seldom  spoken  of  as  premises,  unless  a  description 
of  it  is  contained  in  some  prior  part  of  the  deed  (s). 
Most  of  the  words  used  in  the  description  of  property 
have,  however,  no  special  technical  meaning,  but  are 
construed  according  to  their  usual  sense  (t) ;    and,  as 
to  such  words  as  have  a  technical  import  more  com- 
prehensive than  their  ordinary  meaning,  it  is  very  seldom 
that  such  extensive  import  is  alone  relied  on :    but  the 
meaning  of  the  parties  is  generally  explained  by  the 
additional  use  of  ordinary  words. 

(o)  Humphries  v.  Brogden,  12  (q)  Co.    Litt.    48    b ;      Shep. 

Q.  B.  739  ;    Smart  v.  Morton,  5  Touch.  206 ;    Ooldfoot  v.   Welch, 

E.  &  B.  30 ;    Rogers  v.  Taylor,  1914,  1  Oh.  213.     See  12  Q.  B. 

2  H.  &  N.  828  ;    Rowbotham  v.  757. 

WiUon,  8  E.  &  B.  123,  8  H.  L.  C.  (r)  Doe  d.  Biddulph  v.  Meakin, 

348 ;  Bonomi  v.  Backhouse,  E.,  B.  1  East,  456  ;  2  Jarm.  Wills,  1289, 

&  E.  622,  9  H.  L.  C.  503  ;  Dug-  6th  ed. ;    Beacon  Life  and  Fire 

dale  T.  Robertson,  3  K.  &  J.  695  ;  Assurance  Co.  v.  Oibbs,  1  Moo. 

Stroyan  v.  Knowles,  6  H.  &  N.  P.  C.  N.  S.  73,  97  ;   Metropolitan 

454 ;      Davis    v.     Treharne,     6  Water  Board  v.  Paine,  1907,  1 

App.  Cas.  460  ;   Dixon  v.  White,  K.  B.  285,  297. 

8  App.  Gas.  833 ;  Love  v.  Bell,  9  (s)  The     question,     in     what 

App.  Cas.   286  ;    New  Sharlston  sense  the  word  premises  is  used 

Collieries  Co.,  Ltd.  t.   Westmor-  in  any  document,  is  one  of  con- 

land,  1904,  2  Ch.  443,  n. ;  Butter-  struction  and  is  to  be  determined 

knowle  Colliery  Co.,  Ltd.  v.  Bishop  from  the  context  and  the  terms 

Auckland,  &c.,  Co.,  Ltd.,  1906,  of  the   document ;    see   Beaton 

A.  C.  305 ;    Markham  v.  Paget,  Life  and  Fire  Assurance  Go.  v. 

1908,    1    Ch.    697,    710 ;     West-  Oibbs,  ubi  sup. ;    County  Hotel 

houghton  Urban  District  Council  and    Wine   Co.   v.   London   and 

V.  Wigan  Coal  and  Iron  Co.,  1919,  North  Western  iJy.,  1918,  2  K.  B. 

1  Ch.  159  ;  Thomson  v.  St.  Cath.'s  251,  257. 

Coll.,  Camb.,  1919,  A.  C.  468.  (()  As  farm,  meadow,  pasture, 

(p)  See  the  two  previous  notes.  &c. ;   Shep.  Touch.  93,  94. 

3—2 
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CHAPTER  I. 


OP   FREE   TENURE. 


Section  I. 

Of  the   Origin   of  Free   Tenure. 

A  Freeholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  (a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (6).  For  to  be  seised  of  a  thing 
is  to  be  possessed  thereof,  the  word  seisin  meaning  Seisin, 
possession ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c).  The  words  seised 
and  seisin  were  origiaally  used  to  describe  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  {d).  But  afterwards  they  came  to  be  used 
ia  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  (e).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects :  first,  as  regards  the  lord  of 
whom  he  holds  his   land ;     secondly,   as    regards    all 

(a)  See  ante,  p.  6.  by    his    leasehold    or    copyhold 

(b)  Bract,  fo.  255  b ;  Litt.  tenants  :  though  they  can  now 
s.  10.  obtain  complete  legal  protection 

(c)  Bract,  fo.  263  a  ;  Co.  Litt.  of  their  own  interests  ;  see  ante, 
17  a.  As  the  early  law  did  not  pp.  18,  27  ;  Vinogradoff,  Vill.  in 
recognise  the  possession  of  a  Eng.,  22.3  ;  P.  &  M.  Hist.  Eng. 
termor  or  a  tenant  in  villenage.  Law,  i.  211,  244. 

land    occupied    by    one    or    the  (d)  See  Maitland,  L.  Q.  B.  i. 

other    was    considered    in    law  324  ;  Bract,  fo.  206,  252  a,  264  a  ; 

to    remain    in    the    freeholder's  Litt.  ss.   10,  183,  217,  233,  541, 

demesne.     So  that  to  this  day  567  ;  Co.  Litt.  369  b. 

the   freeholder   is   seised   in   his  (e)  Litt.  s.  324  ;  Co.  Litt.  17  a, 

demesne   of  the   land   occupied  200  b  ;  see  ante,  pp.  17,  24. 
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otter  persons.  It  is  proposed  first  to  discuss  the  relation 
between  the  freeholder  and  his  lord,  or  the  free  tenure  (/ ) 
of  land.  For,  although  in  modern  legal  practice  the 
relation  of  lord  and  freeholding  tenant  is  rarely  brought 
into  the  light,  yet  the  law  of  tenure  determined  the  form 
of  our  present  land  law.  And  so  long  as  the  form  of 
tenure  remains,  it  is  of  the  first  importance  that  the 
student  should  understand  the  principles  which 
determined  its  rules  {g). 


Principle  of 
tenure  in- 
troduced by 
William  I. 


Tenants  in 
capite. 


It  has  been  already  mentioned  that  the  first  principle 
of  feudal  tenure,  that  all  land  is  held  of  the  crown,  was 
practically  introduced  into  English  law  by  William  the 
Conqueror  (h),  whose  grants  were  construed  as  con- 
ferring a  new  title  to  the  land  (i).  The  grants  or  regrants 
of  great  landed  estates  made  by  him  to  his  own  followers 
or  to  the  former  owners  were  interpreted  by  the  royal 
officers  of  justice  to  confer  upon  the  grantees  an  estate 
held  feudally  of  the  king  ;  so  that  they  became  the  king's 
tenants  in  capite,  that  is,  his  immediate  tenants.  The 
estates  so  conferred  appear  to  have  been  estates  of 
inheritance,  passing  as  of  right  to  the  heirs  of  deceased 
grantees.  For  the  hereditary  character  of  a  fief  (j)  had 
been  recognised  on  the  Continent  before  the  Norman 
conquest  (k)  ;  so  that  to  the  Normans  an  estate  held 
feudally  would  be  essentially  a  hereditary  estate.  And 
at  the  very  beginning  of  Henry  I.'s  reign  we  find  fees 
established  as  estates  of  inheritance  in  England  (I). 


if)  Ante,  p.  12. 

(g)  In  proof  of  this,  see  Cope- 
stake  V.  Hoper,  1907,  1  Ch.  366, 
reversed,  1908,  2  Ch.  10;  and 
the  writer's  articles  in  51  Sol.  J. 
478,496;   52  Sol.  J.  511,  527. 

(h)  Ante,  pp.  12—14. 

(t)  Bracton  says  (fo.  389  b) 
that  the  king  is  not  bound  to 
warrant  the  gift  of  his  prede- 
cessors who  reigned  before  the 
Conquest,  for  he  is  not  their 
heir,    unless    he    should    have 


bound  himself  to  warranty  by 
confirmation. 

ij)  Ante,  p.  19. 

(k)  Stubbs,  Const.  Hist.  §  93, 
vol.  i.  p.  254,  2nd  ed. 

(l)  See  the  Charter  of  Liberties 
issued  by  Henry  I.  at  his  corona- 
tion ;  Stubbs,  Select  Charters, 
100,  101,  2nd  ed.  And  see 
P.  &  M.  Hist.  Eng.  Law,  i.  295— 
297  ;  Maitland,  Domesday  Book 
and  Beyond,  309,  317—318. 
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The  present  incidents  of  free  tenure  owe  their  Origin  of 
existence  to  the  dealings  with  free  holdings  of  land,  f^Z  tenure. 
which  took  place  between  the  reign  of  WiUiam  the 
Conqueror  and  that  of  Edward  I.  The  relation  of 
feudal  landlord  and  tenant  seems  to  have  been  essen- 
tially restrictive  of  alienation  on  the  tenant's  part, 
but  in  England  the  right  of  a  tenant  in  fee  to  alienate 
his  holding  without  his  lord's  consent  was  gradually 
established  (m).  The  steps  by  which  this  was  accom- 
plished will  be  described  in  the  next  chapter.  It  is 
sufficient  to  say  here  that  it  appears  that,  as  a  matter 
of  fact,  alienation  by  feudal  tenants  must  have  begim 
soon  after  the  Conquest  (n)  ;  and  it  is  certain  that 
before  the  close  of  the  period  referred  to  aUenation  had 
extensively  prevailed  (o).  During  this  time,  however, 
the  alienation  of  land  was  rarely  accomplished  by  a 
transfer  of  all  the  owner's  rights  thereiu,  such  as  we  are 
accustomed  to  at  the  present  day,  but  was  usually 
effected  by  subinfeudation  ;  that  is,  by  the  grant  of  a  fee  Subinfeuda- 
to  the  grantee  and  his  heirs  to  be  held  by  them  as  tenants 
of  the  grantor  and  his  heirs.  Upon  the  subinfeudation 
of  a  holding  the  grantor  and  his  heirs  remained  the 
tenants  of  their  own  superior  lord,  and  a  new  tenure  (p) 
was  created  between  the  grantor  and  the  grantee,  the 
former  becomiug  a  mesne  lord  (q)  between  his  new  tenant 
and  his  own  superior  lord  (r).  The  relation  of  feudal 
landlord  and  tenant  thus  entered  into  was  one  of  mutual 
obligation.  The  lord  was  mainly  bound  to  warrant 
his  tenant's  title  to  the  lands  bestowed,  and  to  give  him 

(m)  See  Bract,  fo.  45  b,  46  b,  (p)  See  ante,  p.  12. 

263  b.         _  (q)  Ante,  p.  7,  n.  (q). 

(n)  Note  the  large  number  of  (r)  Thenceforward  the  grantor 

instances  in  Domesday  in  which  was  no  longer  seised  of  the  land 

maneria  described  as  part  of  the  in  his  demesne  ;   but  he  was  said 

estates    of   the   King's   tenants  to  hold  or  be  seised  of  the  land 

in  capite  are   held  of  them   by  in  service,  and  was  regarded  as 

named   undertenants ;     and   see  retaining  a   substantial  interest 

Round,  Eng.  Hist.  Review,  vii.  therein ;   Bract,  fo.  80,  81,  263  ; 

15, 19,  Feudal  England,  295,  300.  P.  &  M.  Hist.  Eng.  Law,  i.  211, 

(o)  The   Hundred  Rolls   bear  291. 
witness  to  this. 
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lands  of  equal  value  if  lie  were  ejected  by  any  one  who 
showed  a  superior  title  (s).  The  tenant  was  bound  to 
fealty  to  his  lord,  and  to  do  him.  the  services  stipulated 
for  on  the  bestowal  of  the  holding.  Thus  the  nature 
and  amount  of  the  services  which  could  be  required 
of  freeholding  tenants  were  determined  by  the  agree- 
ments made  between  lords  and  tenants,  or  their 
respective  predecessors,  when  the  tenure  between  them 
was  created  by  the  gift  to  the  latter  of  fees  to  be  held 
of  the  former  ;  and  these  services  were  of  innumerable 
kinds  (t).  Under  the  influence  of  the  king's  court  a 
classification  of  tenures  was  gradually  accompHshed,  as 
we  shall  see.  This  was  hardly  effected,  however,  before 
the  power  of  subinfeudation  was  altogether  taken  away. 
Statute  of  By  the  statute  18  Edw.  I.  c.  1,  called  from  its  opening 
Qmio  words  the  statute  of  Quia  Emptores,  liberty  was  given 

to  every  free  man,  who  was  a  tenant  in  fee  simple  of  land, 
to  sell  his  holding  or  part  thereof  at  will  (m),  so  neverthe- 
less that  the  alienee  should  hold  the  land  of  the  same 
immediate  lord  and  by  the  same  services  as  the  alienor 
held  it  before.  Thenceforward  it  has  been  impossible 
to  create  a  new  tenure'  upon  the  grant  of  a  fee  ;  for  a 
tenant  in  fee  simple,  though  enabled  freely  to  part  with 
his  land  by  substituting  another  tenant  in  his  place,  is 
by  this  statute  restrained  from  granting  his  land  or  any 
part  thereof  to  another  for  an  estate  in  fee  simple  to  be 
held  of  himself.  After  the  statute,  a  freeholder  in  "fee 
could  no  longer  make  himself  a  mesne  lord.  So  that  the 
tenures  of  fee  simple  estates,  which  were  in  existence 
just  before  the  statute  passed,  became,  as  it  were, 
stereotyped  ;  and  the  fact,  that  no  new  tenure  of  an 
estate  in  fee  simple  could  be  any  longer  created  by 

(s)  See  Glanv.  ix.   4 ;    Bract.  alienation   without   his   licence ; 

fo.  37,  80  b,  380  b,  381  b.  a  liberty,  which  they  were  after- 

(()  Bract,  fo.  35  a.  wards   allowed,    subject   to   the 

(w)  The  statute  was  not  con.  payment  of  a  fine  ;   stat.  1  Edw 

strued  as   giving   to   the   king's  III.  st.  2,  u.  12  ;  Co.  litt.  43. 

tenants     in    capite    liberty     of 
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agreement,  undoubtedly  tended  to  simplify  the  law  of 
tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied.  For 
William  the  Conqueror's  land  settlement  consisted  rather 
in  the  confiscation  of  landlords'  property  than  in  the 
disturbance  of  the  cultivators  of  the  soil ;  and  his  law 
of  feudal  tenure  at  first  affected  only  the  chief  land- 
owners' estates,  leaving  the  old  Saxon  customs  in  force 
as  to  subordinate  land-holders.  But  afterwards  the  law 
of  tenure  spread  downwards,  and  was  applied  to  humbler 
forms  of  landholding  than  that  usually  enjoyed  by  the 
great  men  of  the  kingdom. 

We  gather  from  the  Domesday  survey,  taken  towards  The  Domes- 
the  end  of  the  Conqueror's  reign,  that  in  each  county     ^  survey, 
large  tracts  of  land  belonged  to  the  king  or  were  held  by 
his  tenants  in  capite.     The  tenant  in  capite  was  some- 
times an  ecclesiastical  corporation,  such  as  Battle  Abbey 
or  St.  Paul's  Church,  sometimes  a  great  noble  or  other 
layman.     Each  tract  of  land  of  the  king  or  his  tenant 
in  capite  is  described  in  detail  in  Domesday  Book ;  and 
is  generally  found  to  consist  of  several  holdings  which 
are  often  called  maneria,  manors,  and  appear  frequently  Maneria. 
to  coincide  with  the  limits  of  places  named  in  the  book 
and  termed  villce,  vills  (x),  towns  or  villages  («/).     It  isViUs. 

(x)  It  should  be  noted  that  have  been  exceptional  for  a 
there  were  large  manors  con-  manor  to  coincide  with  an  entire 
taining  several  vills,  and  there  vill.  The  exact  meaning  of  the 
were  vills  containing  more  than  term  manerium,  as  used  in 
one  manor  :  but  in  the  Home  Domesday,  is  the  subject  of  con- 
Counties  and  the  Midlands  the  troversy.  See  P.  &  M.  Hist, 
manor  usually  coincided  with  Eng.  Law,  i.  584  sq.  ;  Maitland, 
the  vill  from  which  it  took  its  Domesday  Book  and  Beyond, 
name.  In  the  West,  however,  12  sq.,  22,  107  sq.,  129,  318  sq.  ; 
where  the  land  was  occupied  in  Round,  Eng.  Hist.  Rev.  xv.  293  ; 
small  hamlets  and  scattered  and  as  to  vills,  General  Estates 
homesteads  rather  than  in  true  Oo.  v.  Beaver,  1914,  3  K.  B.  918, 
vills,  very  small  holdings  were  935 — 937. 

termed    maneria.     And    in    the  i  (y)  Town   is   the   English   for 

Eastern  Counties  it  appears  to  villa :    but  what  was   formerly 
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Villani. 


Lord's 
demesne. 


generally  stated,  with  regard  to  each  of  such  holdings, 
that  there  are  so  many  villani  (z),  townsmen  or  villagers, 
Bordarii ;  SO  many  bordarii  or  cotarii,  that  is,  cottiers,  and  so  many 
cotam ;  servi.  ^g^.^  ^j.  bondmen.  Sometimes  the  extent  of  the  holding 
of  the  villanus  is  specified.  And  it  is  sometimes 
mentioned  that  so  much  land  pertaias  to  the  demesne 
of  the  holder  of  the  manor  (a).  Now  it  appears  that 
in  the  common  case  in  which  a  manor  coincided  with 
a  vill,  it  comprised  a  village  together  with  a  parcel  of 
land,  which  was  cultivated  upon  the  common  field 
system  of  husbandry  by  the  villani  (b).  Each  villanus 
had  a  house  and  a  certain  quantity  of  arable  land,  which 
lay  in  scattered  strips  in  the  common  fields  of  the  vill, 
of  which  there  were  generally  three.  Besides  arable 
land,  the  vill  usually  contained  meadow  land,  also  held 
in  strips  by  the  villani,  but  commonable  according  to  the 
regulations  of  the  community  during  certain  seasons  of 
the  year  (c).  In  the  demesne  of  the  holder  of  the 
manerium  there  was  usually  a  mansion,  or  manor-house, 
for  the  occupation  of  himself  or  his  bailiff,  and  a  certain 
quantity  of  arable  and  meadow  land,  also  in  scattered 
strips.  Sometimes  the  cottiers  held  a  few  strips  of 
arable  land  besides  their  cottages.  The  barren  lands 
which  adjoined  formed  the  wastes  of  the  viU  or  manor, 
over  which  the  cattle  of  the  various  tenants  were  allowed 
to  roam  in  search  of  pasture  {d).  In  early  times  after 
the  Conquest,  the  villanus  appears  to  have  generally  held 


Wastes  of 
the  manor. 


called  a  town  is  what  is  now 
usually  described  as  a  village. 
See  Maitland,  Domesday  Book 
and  Beyond,  59,  110  ;  Co.  Litt. 
33  b,  110  b,  115  b;  1  Black. 
Comm.  115 ;  Chaucer,  Canter- 
bury Tales,  Prologue,  lines  479 — 
480,  4Q1  :— 

"  A   good    man    was    ther   of 

religioun, 
And  was  a  poore  persoun  of 

a  toun. 

:^  sti  *  ^  ^ 

Wyd  was  his  parisshe,  and 
houses  fer  asonder." 


(z)  See  Co.  Litt.  5  b. 

(a)  See  especially  the  survey 
of  Middlesex  ;  Domesday,  i.  127 
—130. 

(6)  Seebohm,  English  Village 
Community,  oh.  i. — iii. ;  see  also 
Williams  on  Commons,  39 — 56, 
66—70  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  582  sq. ;  Maitland,  Domesday 
Book  and  Beyond,  15,  337,  379. 

(c)  See  Williams  on  Commons, 
79,  84,  90. 

{d)  See  Vinogradoff,  Vill.  in 
Eng.,  Essay  II.,  oh.  ii. 
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his  land  by  performing  such  services  as  ploughing  the 
lord's  land,  and  doing  other  field  labour  for  the  lord,  and 
by  rent  in  kind  or  money  (e).  The  conditions  on  which 
the  villani  held  their  lands  were  the  origin  of  tenure  in 
villenage  already  noticed  (/).  They  have  been  men- 
tioned here  in  order  to  show  the  nature  of  the  most 
important  kind  of  freeholding  at  the  time  of  the 
Domesday  survey,  namely,  the  manerium  or  agricultural 
estate ;  which  may,  perhaps,  as  regards  the  estates  of 
the  great,  be  said  to  have  been  the  unit  of  free  tenure  ; 
a  large  landed  estate  consisting  in  those  days  of  a  number 
of  maneria,  as  at  the  present  day  it  consists  of  a  number 
of  farms  [g).  There  are,  however,  many  cases  in  Domes- 
day in  which  some  person  named  in  the  survey  holds  a 
specified  quantity  of  land  as  undertenant  of  the  holder 
of  a  manerium ;  and  such  holdings  appear  to  be  also 
freeholdings  {h).  In  very  many  instances  the  manerium 
described  is  not  in  the  demesne  of  the  king's  tenant  in 
cajnte,  but  it  is  held  of  him  by  some  named  undertenant, 
so  that  the  tenant  in  capite  has  but  a  mesne  lordship  in 
the  land  of  which  his  tenant  is  seised  in  demesne.  But 
it  is  not  common  in  Domesday  to  find  more  than  one 
mesne  lord  between  the  freeholder  seised  in  his  demesne 
and  the  king.  Besides  the  maneria  of  the  great  land- 
owners and  their  undertenants  by  subinfeudation,  there 

(e)  Maitland,  Domesday  Book  were  so  held  in  King  Edward's 

and    Beyond,    56 — 58,    318    sg.,  time,  in  other  cases  they  appear 

326 — 332.  to  have  formed  manors  by  tlirow- 

(/)  Ante,  pp.  16,  17,  19,  20.  ing  together  lands  occupied  be- 

Ig)  A  manerium  was  in  fact  in  fore  the  Conquest  by  several  free 

those  days  the  quantity  of  land  tenants  :     Domesday,    i.    8,    iii. 

which  was  usually  let  to  farm,  (Boldon  Book)  565 ;   Domesday 

ad  firmam,  that  is,  at  a  certaui  of  St.  Paul's,  122  sq. ;    P.  &  M. 

yearly    sum,    whenever   such    a  Hist.  Eng.  Law,  i.  592,  ii.  Ill ; 

method  of  getting  the  profits  was  Maitland,  Domesday  Book  and 

adopted.    And  if  not  let  to  farm,  Beyond,  135 — 138,  149,  161  sq., 

it  appears  to  have  been  worked  318  sy. 

or   administered   as   a   separate  (h)  And  in  most  cases  to  have 

entity,  apart  from  its  lord's  other  been  held  by  knight  service  ;  see 

holdings  of  a  like  nature.     It  Round,  Eng.  Hist.  Review,  vii 

should  be  noted  that  although  in  12, 18, 19  ;  Feudal  England,  295, 

many  instances  the  Norman  lords  306,  307. 
held   as   manors   estates   which 
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Liber  soche- 
mannus. 


Houses  in 
boroughs. 


Burgenses. 


Tenure  in 
burgage. 


appears  in  Domesday  another  kind  of  freeholding,  which, 
however,  is  chiefly  found  in  the  North-eastern 
Counties  {i).  This  was  the  holding  of  the  liber  soche- 
mannus  or  liber  tenens,  who  appears  to  have  been  a  free 
man  holding,  generally,  a  part  of  the  lands  in  some 
manor  by  light  labour  services,  duties  of  carriage  or 
riding,  or  rent  in  money,  and  bound  besides  to  do  suit 
of  court ;  that  is,  to  attend  the  court  of  his  lord  or  of 
the  hundred  in  order  to  assist,  as  one  of  its  members, 
in  giving  judgment  {k).  In  addition  to  agricultural 
estates  and  the  holdings  thereon,  we  find  in  Domesday 
a  third  species  of  free  holding,  namely,  houses  in  cities 
or  boroughs  held  by  the  burgenses  or  burgesses,  generally 
at  money  rents.  The  law  relating  to  this  class  of  holding 
was  determined  by  the  custom  of  each  particular 
borough  (?)..  The  tenure  of  houses  in  ancient  boroughs 
was  afterwards  known  as  tenure  in  burgage  (m),  and  the 
customs  were  often  highly  advantageous  to  the  holders. 


Changes  made  As  we  have  seen  (n),  when  the  law  of  feudal  tenure 
11th  and  13th  ^7  military  service  was  introduced  into  England,  it 
centuries.  -yyas  applied  first  to  the  estates  of  the  king's  tenants  in 
capite  and  the  maneria,  which  they  contained.  By 
grants  and  subinfeudation  divers  sub-manors  and 
smaller  estates  were  created,  and  new  holdings  were 
made  by  reclamation  of  waste  lands  (o).     In  time,   a 


(i)  Leicester,  Lincoln,  Norfolk, 
Northampton,  Nottingham,  and 
Suffolk :  see  Ellis,  Introd.  to 
Domesday,  ii.  419  sq.  ;  Seebohm, 
Eng.  Vill.  Comm.  86 ;  Maitland, 
Domesday  Book  and  Beyond, 
66,  67. 

{k)  Maitland,  Domesday  Book 
and  Beyond,  66  sq.,  76 — 79, 
129  sq.,  130,  134,  140,  303—309, 
318  sq.,  326—332. 

(I)  See  Maitland,  Domesday 
Book  and  Beyond,  172  sq.  ; 
Domesday,  i.  1  (Dover),  100 
(Exeter),  154  (Oxford),  189 
(Cambridge),  262  (Chester),  280 


(Nottingham  and  Derby),  336 
(Lincoln),  ii.  104  (Colchester) ; 
Stubbs,  Select  Charters,  87—91, 
110—112;  Selden  Socy.  Borough 
Customs,  ii.  Ixxxv.  sq.,  60  sq. 

(in)  Glanv.  xii.  3  ;  Bract,  fo. 
273  a  ;  Britt.  liv.  3,  ch.  2,  §  10  ; 
Litt.  ss.  162—171  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  275,  629  sq. 

(n)  Ante,  pp.  12 — 15. 

(o)  See  Hearne's  Liber  Niger 
Scaccarii,  vol.  i. ;  Hundred  Rolls, 
temp.  Edw.  I. ;  Bract,  fo.  434 ; 
Eleta,  lib.  iv.  u.  15,  §  9  ;  P.  &  M. 
Hist.  Eng.  Law,  i.  582  sq.,  596. 
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change  took  place  in  the  constitution  of  the  manor  of 
the  ordinary  type.  The  condition  of  the  mass  of  the 
peasantry  was  depressed,  as  a  result  of  the  Con- 
quest {p) ;  so  that  in  the  thirteenth  century  the  villani 
of  Domesday  Book,  who  appear  to  have  been  free 
men  {q),  have'  been  succeeded  by  tenants  in  villenage, 
holding  their  lands  by  onerous  labour  services  and,  as 
a  rule,  personally  unfree  (r).  And  villein  labour  services, 
though  limited  by  custom  in  amount,  were  partly  in- 
definite in  kind  (s),  and,  as  we  have  seen,  frequently 
included  incidents  deemed  to  be  servile  (t).  By  the 
same  time,  however,  an  increase  had  taken  place  in  the 
number  of  freeholdings  which  comprised,  not  whole 
manors,  but  only  lands  held  of  a  manor  ;  and  we  find  in 
other  manors  than  those  of  the  Eastern  Counties  a  certain 
number  of  men  holding  freely  parts  of  the  manor  lands 
at  fixed  rents  and  by  occasional  agricultural  services  of 
a  definite  kind  (m).  The  tenure  of  these  men  was  named 
after  that  of  the  free  sokemen  above  mentioned,  and 
acquired  the  name  of  socage  (x).  And  free  tenants  of 
this  class  appear  to  have  increased  and  spread,  and  to 
have  become  the  most  prominent  members  of  the  village 
community.  Then  it  had  come  to  be  established,  with 
the  development  of  the  law  of  feudal  tenure,  that  every 
lord  should  have  the  right  to  hold  a  court  for  his  tenants  ; 
and  this  right  was  mainly  exercised  by  lords  in  holding 
courts  for  the  various  manors  («/).  Thus  arose  the 
estates,  which  are  now  called  manors,  and  to  each  of  Manors. 
which,  according  to  later  law,  there  is  necessarily  incident 
a  court  baron  (that  is,  a  lord's  court  wherein  the  free-  Court  baron, 
holders  are  both  suitors  and  judges),  and  at  least  two  free 

(p)  Maitland,  Domesday  Book  Edw.    I.    (Survey    of    Bedford, 

and  Beyond,  61  sq.  Bucks,  Cambridge,   Hunts,  and 

(q)  Ibid.,  i3.  Oxon). 

(r)  P.  &  M.  Hist.  Eng.  Law,  (x)  P.  &  M.  Hist.  Eng.  Law, 

i.  337  sq.,  395  sq.,  413—415.  i.  271  sq.  ;    Vinogradoff,  Vill.  in 

(s)  Ibid.,  348  sq.,  353—358.  Eng.  178  sq.,  325  sq. 

(0  Ante,  p.  16.  (y)  P.  &  M.  Hist.  Eng.  Law, 

(u)  See  the  Hundred  Rolls,  7  i.  558  sq.,  572—574. 
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tenants  to  act  for  this  purpose  (z).  And  every  one  of 
these  estates  is  of  a  date  prior  to  the  Statute  of  Quia 
Bmptores  (a),  except,  perhaps,  some  which  may  have 
been  created  by  the  king's  tenants  in  capite  with  licence 
from  the  crown  (6).  By  the  time  of  Edward  I.  there 
appears  in  records  such  a  multiphcation  of  mesne  lord- 
ships, over  burgage  tenements  as  well  as  manors,  and 
such  an  increase  of  freeholding  tenants  of  manors,  as 
clearly  shows  the  large  extent  to  which  subinfeudation 
had  prevailed  (c). 


Section  II. 


Of  the  Classification  of  Free  Tenures. 


King  Henry  II.  not  only  appointed  permanent 
judges  of  the  King's  Court  (d),  but  ordained  a  special 
remedy  in  that  court  for  all  persons  wrongfully  disseised 
of  their  free  tenements  (e).  The  King's  Court  was  thus 
thrown  open,  as  a  court  of  first  instance,  to  the  resort 
of  landholders  generally  (/) ;  this  caused  the  various 
kinds  of  holding  above  described  to  be  submitted  to  the 
Classification  test  of  a  general  judge-made  law  ;  and  so  a  classification 
of  tenures.  Qf  tenures  was  gradually  accomphshed.  The  first 
distinction  made  was  between  free  tenure  and  tenure 


Division  of 
a  manor. 


(2)  Bro.  Abr.  Court' Baron,  pi. 
22,  Comprise,  pi.  31 ;  Co.  Litt. 
58  a  ;  Kitchen  on  Courts,  vi.  6 — ■ 
8,  105—115  ;  Termes  de  la  Ley, 
s.v.  Manor  ;  Tonkin  v.  Croker, 
2  Ld.  Eaym.  860,  864;  Black. 
Comm.  ii.  90,  iii.  33  ;  and  see 
Maitland,  Selden  Society,  vol.  ii., 
Ixi.  sg. ;  Vinogradoff,  Vill.  in 
Eng.  387—390. 

{a)  18  Edw.  I.  c.  1,  ante,  p.  40. 

(6)  1  Watk.  Cop.  15;  ante, 
p.  40,  n.  («).  On  the  question 
whether  a  new  manor  could  be 
created  after  the  above  statute  by 
the  division  of  an  existing  manor, 
see  1  Watk.  Cop.  16, 17,  and  notes. 


4th  ed. ;  1  Scriv.  Cop.  9—17, 
3rd  ed. 

(c)  See  the  survey  of  the  coun- 
ties of  Bedford,  Buckingham, 
Cambridge,  Huntingdon,  and 
Oxford,  made  in  the  seventh  year 
of  Edw.  I.,  Rot.  Hund.  ii.  321  sq. 

{d)  Ante,  p.  9,  n.  (e). 

(e)  Viz.  the  assize  of  novel  (or 
recent)  disseisin  ;  Glanv.  xiii.  32 
sq. ;  ante,  p.  17,  n.  (n). 

(/)  Before  this  the  King's 
Court  had  been  mainly  for  great 
men  and  great  causes  ;  see  P.  & 
M.  Hist.  Eng.  Law,  1.  62,  86,  116, 
124, 125,  ii.  47. 
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in  villenage,   which  was  regarded  as  base  or  servile 

tenure ;    the  freeholder  only  being  accorded,  and  the 

tenant  in  viUenage  denied,  the  remedy  so  given  (g) . 

Free  tenures,  again,  were  either  lay  or  else  spiritual  or  classification 

ecclesiastical  (h).    Lay    tenures    were    mainly    of    two  °gjjures. 

kiads — knight's  service,  and  socage.     Of  spiritual  tenures 

we  need  only  mention  frankalmoign  {i). 

The  incidents  of  tenure  by  knight's  service,  which  Incidents  of 
was  the  most  honourable  species  of  free  tenure,  were  knight's 
these : — First,  the  tenant  was  bound  to  discharge  the  service. 
obUgation  of  mihtary  service  annexed  to  his  holding. 
The  feudal  obhgation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (k) ;    and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (l).    In 
and    after  the  reign  of  Henry  II.   the  obligation  of 
personal    mihtary    service    seems    to    have    become 
generally   coramuted,   ia  the   case  of  the  tenants   of 
mesne  lords,  for  a  money  payment  called  scutage  or  Scutage  or 
escuage  (m),  and  assessed  first  by  the  crown,  and  after-  ^^''"^s®- 
wards  by  the  authority  of  Parhament  (n).    But  scutage 
and  the  feudal  obUgation  of  mihtary  service  became 

(g)  Bract,    fo.    7,    26,    207   a,  tium  scuti,  service  of  tlie  shield; 

208  b  ;  ante,  p.  17  ;  see  Vinogra-  Dialogus   de  Scaccario,   I.   ix. ; 

doff,  Vill.  in  Engl.  81—83.  Stubbs,    Select    Charters,    201, 

{h)  Glanv.  xiii.  23,  25  ;   Bract.  2nd  ed. ;    Litt.  s.   95  ;    Madox, 

fo.  207  a,  286  ;  Co.  Litt.  95  a.  Hist.  Exch.  i.  619. 

(i)  See  Litt.  b.  137;   P.  &  M.  (»)  Stubbs,  Const.  Hist.  §§  161, 

Hist.  Eng.  Law,  i.  218.  162;     Madox,    Hist.    Exch.    eh. 

(k)  See  Stubbs,  Const.  Hist.  xvi. ;  P.  &  M.  Hist.  Eng.  Law, 
§§  96,  133,  162,  238;  Madox,  i.  245—254.  It  appears,  how- 
Hist.  Exch.  i.  620 ;  Round,  Eng.  ever,  that  scutage  was  not  first 
Hist.  Rev.  vi.  433  ;  Feudal  Eng-  introduced  by  Henry  II.  ;  men- 
land,  248 ;  P.  &  M.  Hist.  Eng.  tion  of  scutage  is  found  in  a 
Law,  i.  230  sq.,  242,  243.  charter  of  Henry  I. ;    and  the 

(I)  Bract,  fo.  36  ;  Round,  Eng.  principle     must     have     existed 

Hist.  Rev.  vii.   11,   12,   15,   19 ;  from  the  beginning  of  military 

Feudal  England,  295  sq.  tenure  ;  Round,  Eng.  Hist.  Rev. 

(m)  Scutagium      (in      French  vi.    629   sq. ;     Feudal   England, 

escuage)  meaning  originally  servi-  268  sq. 
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Aids. 


Homage. 

Fealty. 
Belief. 

Wardship. 


Marriage. 


•Wardship  a 
chattel  real. 


obsolete  after  the  reign  of  Richard  II.,  if  not  earlier  (o). 
The  military  tenant  was,  moreover,  at  first  expected,  and 
afterwards  obliged,  to  render  to  his  lord  pecuniary  aids 
to  ransom  his  person  if  taken  prisoner,  to  help  him  in  the 
expense  of  making  his  son  a  knight,  and  in  providing  a 
portion  for  his  eldest  daughter  on  her  marriage  (p).  On 
entering  upon  his  estate,  the  tenant  was  bound  to  do 
homage  to  his  lord,  kneeling  to  him  and  professing  to 
become  his  man  ;  he  was  also  bound  to  take  an  oath  of 
fealty  to  him  (5').  An  heir  of  fuU  age  was  required  to 
pay  a  fine,  called  a  rehef,  on  succeeding  to  his  ancestor's 
estate  (r).  If  the  heir  were  under  age,  the  lord  had, 
under  the  name  of  wardship,  the  custody  of  the  body  and 
lands  of  the  heir,  without  account  of  the  profits,  tiU  the 
age  of  twenty-one  in  males,  and  sixteen  in  females  (s). 
In  addition  to  this,  the  lord  possessed  the  right  of 
marriage  (maritagium),  or  of  disposing  of  his  infant  wards 
in  matrimony  (t).  And  if  a  male  heir  refused  a  suitable 
match,  he  was  to  forfeit  a  smn  of  money  equal  to  the 
value  of  the  marriage — that  is,  what  the  suitor  was 
willing  to  pay  down  to  the  lord  as  the  price  of  marrying 
his  ward  ;  and  double  the  market  value  was  to  be 
forfeited  if  a  male  ward  presumed  to  marry  without  his 
lord's  consent  (m).     If  a  female  heir  refused  the  match 


(0)  2  Stubbs,  Const.  Hist.  § 
275,  p.  521,  2nd  ed. ;  Co.  Litt. 
72  b  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  231,  232,  245—254. 

(p)  Glanv.  ix.  8  ;  Bract,  fo. 
36  b  ;  Magna  Charta  Joh.  art.  12, 
14,  15  ;  Stubbs,  Select  Charters, 
298,  299,  2nd  ed. ;  P.  &  M.  Hist. 
Eng.  Law,  i.  330.  The  amounts 
to  be  taken  as  aids  pour  faire 
fils  chevalier  et  pour  fille  marier 
were  fixed  by  stats.  3  Edw.  I. 
c.  36,  and  25  Edw.  IIL  st.  5,  c.  11. 

(q)  Saving  always  his  alle- 
giance to  the  king ;  Glanv.  ix. 
1 ;  Bract,  fo.  77  b — 80  ;  Litt.  sa. 
85_94  ;  P.  &  M.  Hist.  Eng.  Law, 
1277  sq. ;   ante,  p.  13,  n.  (r). 

(r)  Glanv.  ix.  4  ;  Bract,  fo.  84 ; 
Litt.  8.  112  ;   P.  &  M.  Hist.  Eng. 


Law,  i.  288  sq. 

(«)  Glanv.  vii.  9—12;  Bract, 
fo.  86  ;  Fleta,  fo.  4  ;  Litt.  s.  103  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  299 
sq.  *A  wardship,  or  the  interest 
of  a  lord  in  the  body  and  lands 
of  his  ward,  was  regarded  as  a 
chattel  saleable  and  devisable  by 
will,  and  was  afterwards  classed 
as  a  chattel  real ;  Bract,  fo.  87  a ; 
Fleta,  fo.  6 ;  Britt.  liv.  3,  ch.  2, 
§  2  ;  y.  B.  32  Edw.  I.  186  ;  Co. 
Litt.  85  a,  118  b ;  P.  &  M.  Hist. 
Eng.  Law,  ii.  116. 

(«)  Glanv.  vii.  12;  Bract. 
80  b— 91  b  ;  Fleta,  fo.  9  ;  Britt. 
liv.  3,  ch.  2. 

(u)  Stats.  20  Hen.  III.  c.  6,  7  ; 
3  Edw.  I.  u.  22 ;  Litt.  s.  110. 
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tendered  by  her  lord,  he  might  hold  her  lands  until  she 
attained  twenty-one,  and  further  until  he  had  taken 
the  value  of  the  marriage  (x).    The  king's  tenants  in 
capite  were,  moreover,  subject  to  many  burdens  and 
restraints,  from  which  the  tenants  of  other  lords  were 
exempt  (y).     Again,  every  lord  who  had  two  or  more 
free  tenants,  had  a  right  to  compel  them  to  do  suit  of  Suit  of  court, 
court ;  that  is,  duly  to  attend  and  to  aid  in  transacting 
the  business  of  the  lord's  court,  or  court  baron  (z),  wherein  Court  baron, 
his  freeholders  were  judges  as  well  as  suitors  (a).    Lastly, 
on  failure  of  the  tenant's  heirs,  his  lord  had  the  right  to 
have  the  lands  again  as  his  escheat  (b) ;  that  is,  as  falhng  Escheat. 
in  to  the  lord,  who  or  whose  predecessors  had  granted  the 
fee  (c)  now  brought  to  an  end  for  want  of  heirs.     The 
tenant's  heirs  might  fail  either  from  natural  causes  or 
by  reason  of  his  or  their  attainder,  or  corruption  of  the  Attainder, 
blood,  so  as  to  lose  its  inheritable  quahty.     This  was 
the  legal  consequence  of  judgment  of  death  or  out- 
lawry (d)  for  treason  or  felony,  and  of  abjuring  the 
realm  (e).    Escheat  upon  attainder  was,  however,  subject 
to  the  right  of  the  Crown  to  hold  for  a  year  and  a  day,  Crown's  year, 
and  to   waste  the    attainted  person's   lands — a  right  ^aste^ 
usually   compounded   for  (/).    And   the  lands  of   one 

{x)  Stat.  3  Edw.  I.  c.  22 ;  Co.  II.  ch.  v. ;    P.  &  M.  Hist.  Eng. 

Litt.  79  a.  Law,  i.  558  sq. 

{y)  *  As  for  an  heir  of  full  age  (6)  P.  &  M.  Hist.  Eng.  Law,  *  Primer 
to  pay  a   whole  year's   profits  i.  332.                                             seisin,  suing 
on  succeeding  to  his  ancestor's  (c)  Ante,  p.  39.                            out  livery, 
estate  for  primer  seisin  ;   for  an  (d)  t  A  criminal  who  flies  from  j.  n  tl  wrv 
infant  heir  to  sue  out  his  livery  justice  may  by  due  process  be  ^     "  awry, 
on  coming  of  age,  that  is,  to  pay  mUlawed,  or  put  out  of  the  pro- 
half  a  year's  profits  for  taking  teotion  of  the  law  ;  Bract,  fo.  124 
possession;   involuntary  knight-  sq. ;  4Black.  Comm.  319  ;  Wms. 
hood  in  certain  cases ;  and  fines  Pers.    Prop.    102,   and    n.    (/), 
for  alienation  ;  see  Co.  Litt.  77  a,  17th  ed. 

87  a,  n.  (1) ;    2  Black.  Comm.  (e)  Criminals,  who  took  sane-  Abjuring 

66 — 72.  tuary,   had   the   alternative   of  the  realm. 

(s)  I.e.,    Curia    Baronis,    the  coming  out  to  stand  their  trial 

lord's  court.  or  of  confessing  their  crime  and 

(o)  Ante,  pp.  45,  46.     Eor  an  abjuring  and  leaving  the  realm ; 

account  of  the  jurisdiction  of  the  Bract,  fo.  135.  Privilege  of  sano- 

lord's  court,  see  Maitland,  Select  tuary  was  finally  abolished  by 

Pleas  from  Manorial  Courts  (Sel-  stat.  21  Jao.  I.  c.  28,  s.  7. 

den  Socy.),  Introd.  xxxviii.  sq.;  (/)  Glanv.  vii.  17  ;  Bract,  fo. 

Vinogradoff,  Vill.  in  Eng.,  Essay  23,  129,  130  ;  Britt.  liv.  1,  ch.  6, 

W.R,P.  i 
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Attainder  for  attainted  for  high  treason  were  forfeited  absolutely  to 
the  Crown,  and  did  not  escheat  to  the  lord  of  the  fee  (g). 


Grand 
serjeanty. 


Littleton, 


Tenure  by  grand  serjeanty  (h)  was  reckoned  equiva- 
lent to  knight's  service,  being  subject  to  the  same 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grand  serjeanty  was 
to  hold  lands  of  the  king  or  some  other  lord  by  renderiag 
to  the  king,  as  royal  service,  some  special  service,  other 
than  knight's  service  or  scutage,  pertaining  to  the  king 
or  the  defence  of  the  realm,  and  valued  at  five  pounds  or 
more  (i).  But  in  Littleton's  day  {k),  grand  serjeanty 
was  hmited  to  cases  where  a  man  held  lands  of  the  king 
by  such  services  as  he  ought  to  do  in  his  own  person  to 
the  king,  as  to  carry  the  king's  banner,  or  to  be  his 
marshal,  or  to  carry  his  sword  before  him  at  his 
coronation,  or  to  do  other  like  services  (I). 


Socage 
tenure. 


Free  socage  appears  to  have  been  originally  the 
name  of  the  tenure  of  the  liberi  sochetnanni  (m),  or  free 
sokemen,  a  class  of  landholders  whose  existence  dates 
from  before  the  Norman  Conquest,  but  who  were,  as 
we  have  seen,  rarely  found  at  the  time  of  the  Domesday 
survey  beyond  the  range  of  the  north-eastern  counties  (n). 


§  3 ;  Co.  Litt.  13  a,  92  b,  390  b, 
391  a  ;  4  Black.  Comm.  380  ;  Bao. 
Abr.  Forfeiture,  Outlawry  (D.). 

{g)  Stat.  26  Edw.  III.  st.  5, 
0.  2  ;  3  Inst.  18. 

{h)  See  P.  &  M.  Hist.  Eng. 
Law,  i.  262  sq.,  303,  304. 

(i)  Bracton  instances  finding 
the  king  a  man  or  several  men 
armed,  horse  or  foot,  for  his 
army ;  Bract,  fo.  35  b — 37  a, 
87  b  ;  Fleta,  fo.  5  ;  see  Britt. 
liv.  3,  ch.  2,  §  6  and  note, 
Nichols's  ed. 

(k)  Littleton  was  a  judge  in 
the  reign  of  Edward  IV.,  and 
wrote  a  treatise  on  Tenures, 
which  is  a  book  of  authority. 

(I)  Litt.  a.  153. 


(m)  So  called  chiefly  to  dis- 
tinguish them  from  the  villani 
sochemanni  on  the  ancient  de- 
mesne of  the  Crown ;  see  post, 
p.  61,  n.  (6);  Vinogradoff,  Vill. 
in  Eng.  196. 

(»)  Ante,  p.  44.  There  are 
several  instances  in  Domesday  of 
land  having  been  held  in  King 
Edward's  time  by  sochemanni, 
which  was  not  so  held  at  the 
time  of  the  survey,  especially 
in  Bedfordshire  and  Cambridge- 
shire ;  see  Domesday,  i.  11  a, 
13  b,  14  b,  132  b.  134,  140  b,  141, 
190,  191,  209—218;  Maitland, 
Domesday  Book  and  Beyond, 
62—65,  129  sq.,  135. 
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Sokemen  appear  to  have  got  their  name  from  the  word 
soke  (Anglo-Saxon,  socn),  signifying,  as  well  as  a  right 
or  Uberty  of  jurisdiction,  a  duty  of  seeking  or  attending 
a  court,  and,  therefore,  applicable  to  the  suit  of  court, 
which  before  the  Conquest  appears  to  have  been  the 
chief  incident  of  their  tenure  (o).  But  as  early  as 
Bracton's  time  this  derivation  of  the  term  was  overlooked, 
and  the  origin  of  the  word  socage  was  referred  to  the 
French  word  soc,  a  ploughshare  (yi),  sokemen  being 
generally  engaged  in  cultivating  the  land  {q).  Indeed, 
after  the  Conquest  free  sokemen  are  usually  found  to  be 
holding  their  lands  by  yielding  rent  in  money  and 
rendering  services,  which  were  generally  of  an  agricultural 
nature,  but  fixed  in  amount  and  kind,  and  far  less  onerous 
than  the  labour  services  of  the  villeins  (r).  In  course  of 
time  these  services  were  generally  commuted  for  money 
payments  (s).  And  the  class  of  freeholders,  who  held 
parcels  of  land  of  the  lord  of  a  manor  at  rent  in  money 
or  fixed  agricultural  services,  appears  to  have  steadily 
spread  and  increased  (t)  ;  whilst  at  the  same  time  the 
term  free  socage  was  extended  to  denote  the  tenure  of 
such  freeholders,  as  well  as  of  the  original  class  of  free 
sokemen  (m).     So  that  by  the  time  of  Edward  I.,  the 

(o)  Somner  on  Gavelkind,  130  Petroburgense  (Camden  Society), 

sq.,  2nd  ed. ;    2   Black.   Comm.  pp.    157—166,    172,   173,   where 

80 ;   Maitland,  Select    Pleas    in  compare  the  services  of  the  soche- 

Manorial  Courts,  Selden  Society,  manni  with  those  of  the  villani  ; 

xxii. ;   P.  &  M.  Hist.  Eng.  Law,  Glanv.  vii.  1,  3,  9,  11 ;  Bract,  fo. 

i.    274  ;      Maitland,    Domesday  35  b,  77  b,  86  b,  207  a,  209  a  ; 

Book  and  Beyond,  84  sq. ;   ante,  Britt.  liv.  3,  ch.  2,  §§  5,  7  ;   Eot. 

p.  44.  Hund.  ii.  470,  475,  484,  501,  591, 

(p)  Du  Gange,  Gloss,  s.v.  Soca-  608,   656,   677,   752,   846,   871  ; 

gium,  Soccus,  2 ;   Litt.  o.  119.  Vinogradoff,   Vill.   in   Eng.    196 

{q)  Bract.  77  b.  sq.,  308  sq. 

(r)  Thus    a    sokeman    might  (s)  Litt.  s.  119. 

have  to  plough  for  his  lord  three  (t)  See     Nasse,      Agricultural 

times  a  year  and  do  a  few  days'  Community  of  the  Middle  Ages 

extra    work    at    harvest    time,  (English    translation),     32 — 36 ; 

where  a  villein  would  have  to  Seebohm,  English  Village  Com- 

work  three  days  a  week  for  his  munity,  86  and  note, 

lord.    See  Domesday,  i.   179  a  (u)  Bract,  fo.  37  a,  77  a,  207  a ; 

(services  of  householder  in  Here-  Vinogradoff,  Vill.  in  Eng.   196  ; 

ford) ;     Liber    Niger    Petrobur-  P.  &  M.  Hist.  Eng.  Law,  i.  273— 

gensis  (circa  A.D.  1 125)  published  275. 
as  an  appendix  to  the  Chronioon 

4r-2 
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Incidents  of 
socage. 

Fealty. 


Aids. 


free  tenants  of  a  manor,  holding  their  land  in  socage, 
often  at  a  money  rent,  had  become  prominent  members 
of  the  agricultural  community  (x) ;  whilst  the  villani 
of  that  period,  of  whose  tenure  the  servile  conditions 
are  often  especially  noted  in  records,  occupied  an  inferior 
position  («/).  Besides  the  services  incident  to  tenure 
in  free  socage,  the  tenant  was  bound  to  take  an  oath 
of  fealty  to  his  lord  ;  sometimes,  indeed,  he  owed  no 
other  service  than  fealty  [z) ;  but  homage,  the  invariable 
incident  of  military  tenure,  was  rarely  required  of  him  (a). 
The  statutory  aids  pour  file  marier  and  pour  faire  fils 
chevalier  were  incumbent  on  tenants  in  socage  as  well  as 
by  knight's  service  (&).  In  all  cases  of  annual  rent,  the 
relief  paid  on  succession  by  the  heir  of  tenant  in  socage 
was  fixed  at  one  year's  rent  (c).  Suit  of  court  and 
escheat  were  incident  to  socage  as  to  military  tenure  (c). 
The  main  difference  between  the  two  forms  of  tenure 
was  in  the  matters  of  wardship  and  marriage,  which,  in 
and  marnage  ^j^g  gg^gg  Qf  g^jj  infant  heir  of  a  tenant  in  socage,  devolved, 

in  socage.  i  ■     i      i     i  i  ■  i      ■ 

not  upon  his  lord,  but  on  his  nearest  relation  to  whom 
the  inheritance  could  not  descend  ;  and  by  a  Statute  of 
Henry  III.,  the  guardian  in  socage  was  made  accountable 
to  the  heir  for  the  profits  of  the  land,  and  prohibited  from 
selling  the  marriage,  save  to  the  heir's  advantage  (d). 


Relief. 


Wardship 


Extension  of         As  time  went  on,  the  term  socage  was  appUed  as  a 

socage.  general  name  to  all  tenures,  where  the  tenant  held  of 

his  lord  by  certain  service  for  all  manner  of  services, 

so    that    the    service    were    not    knight's    service  (e). 


(x)  As  to  the  freeholding 
tenants  of  the  manor  of  the 
thirteenth  century,  see  Vinogra- 
dofi,  Vill.  in  Eng.,  Essay  I.  ch. 
iii..  Essay  II.  ch.  iv.,  also  pp. 
30&— 312,  387  sg.,  406—408,  452. 

(y)  See  Nasse,  34—40  ;  Rot. 
Hund.  ii.  321,  334,  338,  623. 

(z)  Bract,  fo.  84  b ;  Litt.  ss. 
117,  118,  130,  131. 

(a)  Bract,  fo.  77  b,  84  a  ;  see 
Vinogradofi,  Vill.  in  Eng.  454. 


(6)  Anie,  p.  48,  n.  {p). 

(c)  Glanv.  ix.  4 ;  Bract,  fo. 
85  b,  86  a  ;   Litt.  ss.  126—128. 

(d)  Glanv.  vii.  11;  Bract,  fo. 
87  b,  91a;  Fleta,  fo.  5  ;  Britton, 
liv.  3,  ch.  2,  §  5  ;  Litt.  ss.  123— 
125;  Stat,  of  Marlborough,  52 
Hen.  III.  c.  17  ;  see  P.  &  M. 
Hist.  Eng.  Law,  i.  302,  303,  ii. 
442. 

(c)  Bract,  fo.  37  a,  Fleta,  fo. 
199;  Litt.ss.  117, 119;  Vinogra- 
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Socage  tenure  thus  came  to  comprise  several  forms  of 
tenure  in  which  the  services  were  not  originally  of  the 
nature  of  sokeman-service,  but  which  were  distinguished 
by  certainty  of  service  and  freedom  from  the  lord's 
right  of  wardship  and  marriage  ;  as  in  the  case  of  those 
whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent(/),  or 
of  those  who  held  by  petty  serjeanty  (g).  Originally,  petty 
to  hold  by  petty  serjeanty  seems  to  have  been  to  hold  serjeanty. 
lands,  whether  of  the  king  or  of  some  other  lord,  either 
by  some  royal  service  of  small  value,  as  finding  the  king 
a  man  and  horse  with  bag  and  buckle  for  any  necessity 
touching  his  army,  or  else  by  some  petty  service  to  be 
rendered  to  the  tenant's  immediate  lord,  as  riding  with 
him,  holding  his  courts,  carrying  his  writs  within  certain 
bounds,  feeding  his  hounds,  or  finding  him  bows  and 
arrows  (h).  But  in  Littleton's  time  tenure  by  petty 
serjeanty  seems  only  to  have  survived  in  cases  where  a 
man  held  lands  of  the  king  by  yielding  him  yearly  a  bow, 
or  a  sword,  or  a  pair  of  gilt  spurs,  or  other  such  small 
things  belonging  to  war  (i).  So,  too,  tenure  in  burgage  {k) 
was  said  to  be  but  tenure  in  socage  (I).  Thus  tenure 
in  socage,  though  of  humbler  origin  than  the  military 
tenures,  came  to  be  regarded  as  a  far  more  beneficial  form 
of  landowning. 

Tenure  in  frankalmoign  arose  before   the   statutes  Tenure  in 
of  Edward  I.  prohibiting  the  alienation  of  land  i^to  *'''"''''''°°'S"- 
mortmain  (m),  when  a  man  gave  land  to  an  abbot  or  Mortmain. 

doff,  Vill.  in  Eng.  196  ;    P.  &  M.  Fleta,   fo.   5  ;    see  Britt.  liv.   .•?, 

Hist.  Eng.  Law,  i.  271 — 275.  ch.  2,  §  6,  and  note  thereto,  ed. 

(/)  See  Bract,  fo.  86  a,  87  b;  Nichols;     Vinogradoff,    Vill.    in 

Britton,   liv.    3,    ch.  2,  §§  5,   8.  Eng.,  Essay  II.  ch.  iv.  ;   P.  &  M. 

It  is   thought,   too,   that   many  Hist.  Eng.  Law,  i.  262  sg. 

tenures  which  were  originally  by  (i)  Litt.  ss.  159,  161  ;  Co.  Litt. 

scutage  {ante,  p.  47),  came  after-  108  a. 

wards  to  be  regarded  as  socage  {k)  Ante,  p.  44. 

through  the   decay  of  scutage  ;  (I)  Litt.  s.  162. 

P.  &  M.  Hist.  Eng.  Law,  ii.  267.  (m)  Stats.    7    Edw.    I.    c.    1  : 

(g)  Eleta,  fo.  204.  18  Edw.  I.  c.  1 ;    from  which  it 

{h)  Bract,    fo.    35    b,    87    b ;  appears  that  lands  given  to  an 
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prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
their  successors  in  pure  and  perpetual  alms  or  in  frankal- 
moign (n).  And  they  who  held  in  frankalmoign  were 
bound  of  right  (o)  before  God  to  make  prayers  and  other 
Divine  services  for  the  souls  of  their  grantor  and  his 
heirs.  And  they  did  neither  homage,  nor  fealty,  nor 
any  other  service  to  their  lord  ;  because  their  Divine 
service  was  reckoned  better  for  the  lord  than  any  doing 
of  fealty ;  and  because  the  words  in  frankalmoign 
excluded  the  lord  from  having  any  earthly  or  temporal 
service  done  for  him  (p).  As  a  corporation  never  dies, 
no  relief  could  become  payable,  and  there  was  no  chance 
of  escheat  (q). 


Section  III. 


Of  Free  Temire  in  Modern  Times. 


Waning 
importance 
of  some 
incidents 
of  tenure. 


As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  practical 
importance.  Scutage  became  obsolete,  as  we  have 
seen  (r)  ;  and  the  military  service,  which  it  had  super- 
seded, became  a  mere  tradition  (s).  Homage  and  fealty 
were  neglected  (t),  and  the  fixed  money  rents  so  often 
payable  in  respect  of  fees  held  in  socage  gradually  fell 


ecclesiastical  or  other  corpora- 
tion were  said  to  come  into  the 
dead  hand,  because  they  then 
became  unprofitable,  both  to  the 
king,  because  the  exaction  of  the 
royal  services  due  to  him  there- 
from was  prejudiced,  and  also  to 
the  immediate  lords,  who  lost  all 
prospect  of  reliefs,  wardships, 
marriages  or  escheats  out  of 
them. 

(n)  As  to  frankalmoign  in  the 
twelfth  and  thirteenth  centuries, 
see  Maitland,  L.  Q.  R.  vii.  354  ; 
P.  &.  M.  Hist.  Eng.  Law,  i.  218  sq. 


(o)  I.e.,  by  ecclesiastical  law, 
which  provided  a  remedy  for  the 
lord  if  the  tenants  neglected  their 
divine  services  ;  Litt.  s.  136;  Co. 
Litt.  95  b,  96  a. 

{p)  Glanv.  vii.  1,  ix.  2  ;  Bract, 
fo.  13  a,  27  b,  78  b  ;  Litt.  sa. 
133—142  ;   Co.  Litt.  67  b. 

{q)  Co.  Litt.  94  b,  95  a,  99  a, 
250  a. 

(r)  Ante,  p.  47. 

{s)  See  Litt.  ss.  95—97,  100  ; 
P.  &  M.  Hist.  Eng.  Law,  i.  232. 

(t)  Co.  Litt.  68  a. 
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into  insignificance  with  the  diminishing  value  of  money. 
But  the  lord's  rights  of  wardship  and  marriage  in  the  case 
of  tenure  by  knight's  service  and  the  peculiar  exactions, 
to  which  the  heirs  of  the  king's  tenants  in  capite  were 
hable(M),  continued  to  be  actively  enforced.  Through 
Tudor  legislation,  the  burthen  of  these  liabilities  was 
rendered  more  galling  (x)  ;  and  at  the  end  of  the  sixteenth  , 

century  they  were  felt  to  be  an  intolerable  hardship  (y). 
A  resolution  of  the  Long  Parliament  passed  on  the  24th  Abolition 
of  February,  1645,  at  length  gave  relief  {z),  which  was  tenure!'"''^ 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parhament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  February,  1645,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  (a)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritances  in  the  hands  of  private 
persons  (except  tenures  in  frankalmoign  and  copyhold 
tenures)  turned  into  free  and  common  socage  ;  and  that 
the  same  should  be  for  ever  discharged  from  homage, 
wardships,  values  and  forfeitures  of  marriage,  and  other 
charges  iucident  to  tenure  by  knight's  service,  and  from 
aids  for  marrying  the  lord's  daughter  and  for  making  his 
son  a  knight  (6). 

Since  the  year  1645,  therefore,  the  only  free  tenures  Present  free 
existing  have  been  the  lay  tenure  of  free  and  common  ®""''^^- 
socage  and  the  spiritual  tenure  of  frankalmoign.     In 
modern  times  the  incidents,  which  mark  the  relation 

(«)  Ante,  p.  49,  n.  {y).  eeedings  of  which  caused  mucli 

(x)  Stats.  4  Hen.  VII.  c.   17,  discontent. 

27   Hen.   VIII.   e.    10,   deprived  (y)  See  Sir  Thomas  Smith,  De 

tenants     of     the     opportunity,  RepubUca  Anglorum,  lib.  3,  o.  5, 

which  they  had  previously  en-  ed.  1583  ;   4  Inst.  202. 

joyed,  of  preventing  the  incidence  (z)  Digby,  History  of  the  Law 

of  the  lord's  right  of  wardship  by  of  Real  Property,  ch.  ix. 

keeping  their  lands  in  the  hands  (a)  Co.  Litt.  108  a,  n.  (5). 

of  a  number  of  trustees  for  their  {b)  Stat.  12  Car.  II.  c.  24.  The 

own  use.     By  stat.  32  Hen.  VIII.  12th  Car.  II.  A.D.  1660,  was  the 

c.   46,   a    Court   of   Wards   and  first  year  of  his  actual  reign. 
Liveries   was   erected,   the   pro- 
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Modern 
incidents  of 
socage 
tenure. 

Rent. 


Quit  rent. 


Belief. 


of  lord  and  tenant  of  an  estate  in  fee  simple  held  in 
socage,   are  of  rare  occurrence.     Thus  a  rent  is  not 
now  often  paid  in  respect  of  the  tenure  of  an  estate 
in  fee  simple.    When  it  is  paid,  it  is  usually  called 
quit  rent  (c),   and  is  almost  always  of  a  very  trifling 
amount ;   the  change  in  the  value  of  money  in  modern 
times  will  account  for  this.     The  relief  of  one  year's 
quit  rent,  payable  by  the  heir  on  the  death  of  his  ancestor 
in  the  case  of  a  fixed  quit  rent,  was  not  abolished  by  the 
statute  of  Charles,  and  such  relief  is  accordingly  still 
Suit  of  Court,  due  (d).     Suit  of  Court  also  is  stiU  obhgatory  on  tenants 
of  estates  in  fee  simple  held  of  any  manor  now  existing  (e). 
And  the  oath  of  fealty  still  continues  an  incident  of 
tenure;  but  in  practice  it  is  never  exacted (/).    There 
is,  however,  one  incident  of  tenure  still  remaining,  which 
is  occasionally  productive  of  substantial  advantage  to 
the  lord.    The  lands  of  a  tenant  in  fee  simple  remain 
liable  to  escheat  (g)  to  the  lord  of  the  fee  on  failure  of  the 
tenant's  heirs.    At  the  present  day  failure   of  heirs 
can  only  occur  from  natural  causes,  for  the  Forfeiture 
Act,  1870,  abolished  all  attainder,  forfeiture  or  escheat 
upon  judgment  for  treason  or  felony  (h).     When,  there- 
fore, a  tenant  in  fee  simple  dies,  without  having  ahenated 
his  lands  in  his  lifetime  or  by  his  will  (either  of  which 
will  prevent  escheat)  (i),  and  without  leaving  any  blood 


Fealty. 


Escheat. 


(c)  Which  properly  means  a 
commutation  rent,  or  rent 
whereby  the  tenant  is  quit  of 
services  ;  2  Black.  Comm.  43  ; 
Co.  Litt.  85  a,  n.  (1) ;  Passing- 
ham,  app.,  Fitly,  resp.,  17  C.  B. 
299;  Williams  on  Seisin,  28. 
Such  a  rent  may  now  be  re- 
deemed by  the  tenant  under  stat. 
44  &  45  Vict.  c.  41,  s.  45;  and 
the  extinguishment  of  any  mano- 
rial incident  may  be  compelled 
by  either  lord  or  tenant  under 
Stat.  57  &  58  Vict.  o.  46,  a.  2. 

(d)  Co.  Litt.  85  a,  n.  (1); 
Scriv.  Cop.  738. 

(e)  Scriv.  Cop.  736. 

(/)  Co.  Litt.  67  b, u.  (2),  68  b, 


n.  (5). 

(g)  Ante,  p.  49. 

(h)  Stat.  33  &  34  Vict.  c.  23, 
s.  1  (passed  4th  July,  1870).  It 
had  been  previously  provided 
that  no  attainder  for  felony, 
except  in  the  case  of  high 
treason,  or  murder  or  abetting, 
procuring  or  counselling  the 
same,  should  extend  to  the  dis- 
inheriting of  any  heir  or  the 
prejudice  of  the  right  of  any 
person  other  than  the  right  of 
the  offender  during  life ;  stats.. 
54  Geo.  III.  c.  145 ;  9  Geo.  IV. 
c.  31,  s.  2  ;  24  &  25  Vict.  o.  100, 
s.  8. 

(i)  y.   B.   49   Edw.   IIL    16, 
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relation  to  succeed  him  as  his  heir,  such  lands  will  fall 
in  to  the  lord  of  whom  they  were  held.  Bastardy  is  the  Bastardy, 
most  usual  cause  of  the  failure  of  heirs ;  for  a  bastard 
is  in  law  nullius  filius  ;  and,  being  nobody's  son,  he  can 
consequently  have  no  brother  or  sister,  or  any  other 
heir  than  an  heir  of  his  body  {h).  If  such  a  person, 
therefore,  were  to  purchase  lands,  that  is,  to  acquire 
an  estate  in  fee  simple  in  them,  and  were  to  die  possessed 
of  them  without  having  made  a  will  and  without  leaving 
any  issue,  the  lands  would  escheat  to  the  lord  of  the  fee, 
for  want  of  heirs.  When  an  escheat  occurs,  the  Crown 
most  frequently  obtains  the  lands  escheated,  in  con- 
sequence of  the  before-mentioned  rule,  that  the  King 
is  the  lord  paramount  of  all  the  lands  in  the  kingdom  (I). 
But  if  there  should  be  any  lord  of  a  manor  or  other 
'person,  who  could  prove  that  the  estate  so  terminated 
was  held  of  him,  he,  and  not  the  Crown,  would  be 
entitled  (m).    In  former  times  there  were  many  such 


pi.  10 ;  Co.  Litt.  236,  a,  n.  (1)  ; 
Soriv.  Cop.  762.  The  case  of 
Wentworth  t.  Humphrey,  11  App. 
Cas.  619,  625,  seems  to  show  that 
there  is  no  foundation  for  the 
late  author's  doubt  expressed  in 
the  first  nineteen  editions  of  this 
book,  whether  the  present  Wills 
Act  (7  Will.  rV.  &  1  Vict.  c.  26, 
s.  3)  extends  to  the  case  of  the 
testator's  leaving  no  heir. 

(k)  Co.  Litt.  3  b ;  2  Black. 
Comm.  347 ;  Bao.  Abr.  tit. 
Bastardy  (B). 

(I)  It  must  not  be  supposed 
that  the  King  personally  derives 
any  benefit  from  an  escheat. 
*The  Crown  rights  over  land  have 
long  been  subject  to  parliamen- 
tary control  and  the  revenues 
and  profits  arising  therefrom 
applied  to  national  purposes. 
The  Crown  lands  are  now 
managed  by  the  Commissioners 
of  Woods,  Porests  and  Land 
Revenues,  and  the  revenues 
thereof  are  during  the  King's  life 
to  be  carried  to  the  Consolidated 
Fund,  which  is  applicable  in 
generally  defraying  the  national 


expenditure,  and  out  of  which 
the  annual  sum  granted  by  Par- 
liament for  the  Civil  List  (in- 
cluding His  Majesty's  privy 
purse  and  the  maintenance  of  his 
household)  is  paid.  See  1  Black. 
Comm.  286,  331—335  ;  stats. 
56  Geo.  III.  c.  98 ;  10  Geo.  IV. 
c.  50  ;  1  &  2  Vict.  0.  2,  ss.  2,  3  ; 
1  Edw.  VII.  c.  4  ;  10  Edw.  VII. 
&  1  Geo.  V.  c.  28.  Procedure 
in  cases  of  escheat  is  now  regu- 
lated by  Stat.  50  &  51  Vict.  u. 
53,  and  the  rules  thereunder ; 
see  W.  N.  3rd  Aug.,  1889. 
Lands  escheated  or  forfeited  to 
the  Crown  have  been  frequently 
restored  to  the  families  of  the  *  Crown 
persons  to  whom  such  lands  be-  rights  over 
longed  pursuant  to  stat.  39  &  40  land. 
Geo.  III.  c.  88,  a.  12,  explained 
and  amended  by  stats.  47  Geo. 
III.  sess.  2,  c.  24  ;  59  Geo.  III.  c. 
94,  and  47  &  48  Vict.  c.  71,  and 
extended  to  forfeited  leaseholds 
by  stat.  6  Geo.  IV.  c.  17  ;  see  The 
Odessa,  1916,  A.  C.  145,  162— 
165. 

(m)  Doe    d.    Hayne    and    His 
Majesty  v.  Redfern,  12  East,  96. 
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mesne  or  intermediate  lords,  as  we  have  seen  (n).  But 
now  the  fruits  and  incidents  of  tenure  of  estate  in  fee 
simple  are  so  few  and  rare,  that  many  such  estates  are 
considered  as  held  directly  of  the  Crown,  for  want  of 
proof  as  to  who  is  the  intermediate  lord  ;  and  the 
difficulty  of  proof  is  increased  by  the  fact  before- 
mentioned,  that,  since  the  statute  of  Quia  Emptores, 
passed  in  the  reign  of  Edward  I.  (o),  it  has  not  been  lawful 
to  create  a  tenure  of  an  estate  in  fee  simple  ;  so  that 
every  lordship  or  seignory  of  an  estate  in  fee  simple 
bears  date  at  least  as  far  back  as  that  reign :  to  this 
rule  the  few  seignories  which  may  have  been  subsequently 
created  by  the  king's  tenants  in  capite  form  the  only 
exception  (p).  The  Land  Transfer  Act,  1897  (q),  does 
not  affect  lands  escheating  to  the  Crown,  so  that  they 
do  not  pass  to  the  deceased  tenant's  administrator  (r). 
They  are,  however,  liable  to  his  debts  (s).  But  where 
the  lord  of  the  fee  is  not  the  Crown,  it  appears  that  lands 
escheating  to  him  now  devolve  in  the  first  instance  on 
the  deceased  tenant's  administrator,  or,  if  he  should  have 
left  a  will  of  personal  estate,  on  the  executors  of  that  will ; 
but,  subject  to  the  satisfaction  of  the  tenant's  debts  and 
administration  expenses,  his  lord  retains  his  title  to  have 
the  lands,  and  may  require  them  to  be  conveyed  to  him 
in  the  same  manner  as  an  heir  or  devisee  may  [t). 

Incidents  A  small  occasional  quit  rent,  with  its  accompanying 

socage  tenure,  ^'elief, — suit  of  the  Court  Baron,  if  any  such  exists, — 

an  oath  oi  fealty  never  exacted, — and  a  right  of  escheat 

seldom  accruing, — are  now,  it  appears,  therefore,  the 

(«,)  Ante,  pp.  39,  46.  56  &  57  Vict.  c.  53,  ss.  26,  29. 

(o)  18  Edw.  I.  c.   I  ;    ante,  p.  (?)  Stat.  60  &  61  Vict.  c.  65, 

40.     And  see  Williams  on  Seisin,  Part  I.,  ante,  p.  29. 

20,  21,  25—27.  {)•)  Re  Hartley,  1899,  P.  40. 

{p}  Ante,  p.  46.     Lands  vested  (s)  Evans  v.   Brown,  5  Beav. 

in  any  person    upon  any  trust,  114;    Hughes  v.    Wells,  9  Hare, 

or   by   way  of    mortgage,  were  749  ;  Beale  v.  Symonds,  16  Beav. 

exempted  from  escheats  by  stats.  406. 

4  &  5  Will.  IV.  c.  23,  and  13  &  (()  Ante,  p.  29. 
14  Vict.  u.  60,  now  replaced  by 
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ordinary  incidents  of  modern  socage  tenure  (m).     There 

are,  however,  a  few  varieties  in  this  tenure  which  are 

worth  mentioning.     They  arise  in  respect  either  of  the 

terms  on  which  the  lands  holden  were  originally  granted, 

or  the  places  where  they  are  situate.     As  to  the  former 

case,   lands  may   still  be  holden  by  grand  or  petty  Grand  and 

serjeanty  (w)  ;   for  while  by  the  Act  of  Charles  II.  grand  P®*.*y  , 

.  ,  •'  ^  serjeanty. 

serjeanty  was,  with  the  other  military  tenures,  turned 
into  socage  and  deprived  of  its  burdensome  incidents, 
its  honorary  services  were  expressly  retained  (x).  And 
petty  serjeanty,  being  but  socage  in  effect,  was  not 
abolished  by  the  statute  (y).  With  regard  to  such 
varieties  of  tenure  as  relate  to  places,  these  are  principally 
the  tenures  of  gavelkind,  borough-English,  and  ancient 
demesne. 

The  tenure  of  gavelkind,   or  as  it  has  been  more  Gavelkind, 
correctly  styled  (z),  socage  tenure,  subject  to  the  custom 
of  gavelkind,  prevails  chiefly  in  the  county  of  Kent ; 
where  all  lands  anciently  and  originally  holden  in  socage 
are  of  the  nature  of  gavelkind  (a),  and  all  estates  of 
inheritance  in  land  (b)  are  presimied  to  be  holden  by  this 
tenure    until    the    contrary    is    shown  (c).     The    most 
remarkable  feature  of  this  kind  of  tenure  is  that  upon 
the  death  of  a  tenant  in  fee  intestate,  the  descent  of  his  Descent  of 
estate  is  not  governed  by  the  common  law  rule,  which,  f^^l^  ^" 
as  we  shall  see  (d),  gives  the  land  to  the   eldest   son  or 
other  male  relation  to  the  exclusion  of  all  other  males 
in  the  same  degree  of  kindred  :    but  his  land  goes  to  all 

(w)  See,  for  example,  the  inci-  (x)  Stat.  12  Car.  II.  u.  24,  a.  7  ; 

dents  of  free  tenure  existing  in  Co.  Litt.  108  a,  n.  (1). 

the  manor  of  Ewhurst,  Sussex  ;  (y)  Litt.    s.     160 ;      Co.    Litt. 

Copestake  v.  Hoper,  1907,  1  Ch.  108  b,  n.  (1). 

366  ;   1908,  2  Ch.  10  ;  ante,  p.  38,  (2)  Third  Report  of  Real  Pro- 

n.  (g).      In  this  manor  there  is  perty  Commissioners,  p.  7. 

also  the  incident,  seldom  found  in  (a)  Rob.  Gav.  45  (55,  3rd  ed.). 

the   case    of    free    tenure,  of    a  (b)  Including  estates  tail,  Litt.  *Heriot. 

*heriot  of  the  tenant's  best  beast  s.  265;    Rob.  Gav.  52,  94  (64, 

on  his  death  ;   see fiorf.  Part  III.  119,  3rd  ed.). 

Chap.  I.  (c)  Rob.  Gav.  44  (54,  3rd  ed.). 

{w)  Ante,  pp.  50,  53.  (d)  Post,  ch.  ix. 
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his  sons  in  equal  shares  (e),  and  so  to  brothers  and  other 
Mant  of"^  ^^  collateral  relations,  on  failure  of  nearer  heirs  (/).  It  is 
gavelkind  also  a  remarkable  peculiarity  of  this  custom  that, 
although  by  the  common  law  no  one  under  the  age  of 
twenty-one  years  can  make  a  binding  disposition  of  his 
land  (g),  a  tenant  in  fee  of  gavelkind  lands  is  able,  at 
the  early  age  of  fifteen  years,  to  dispose  of  his  estate  by 
feoffment  (A),  the  ancient  mode  of  conveyance  already 
alluded  to  (i).  There  was  also  no  escheat  of  gavelkind 
lands  upon  judgment  of  death  {k)  for  felony  (I)  ;  and 
some  other  peculiarities  of  less  importance  belong  to  this 
tenure  (w).  The  custom  of  gavelkind  is  imdoubtedly 
of  great  antiquity  (n),  and  its  existence  seems  to  be 
owing  to  the  preservation  in  Kent  of  old  English  law 
with  regard  to  lands  hold  en  by  paying  gafol  or  rent  (o). 
It  is  still  held  in  high  esteem  by  the  inhabitants,  so  that 
whilst  some  lands  in  the  coimty,  having  been  originally 
held  by  knights'  service,  are  not  within  the  custom  (p), 
and  others  have  been  disgavelled,  or  freed  from  the 


Curtesy  and 
dower  of 
gavelkind 
lands. 


(e)  Litt.  s.  210,  265. 

(/)  Rob.  Gav.  92  (115,  3rd 
ed.) ;  3rd  Rep.  of  Real  Prop. 
Commrs.  p.  9  ;  Crump  d.  Woolley 
V.  Norwood,  7  Taunt.  362  ;  Hook 
V.  Hook,  1  H.  &  M.  43;  Re 
Chenoweth,  1902,  2  Ch.  488  ;  in 
opposition  to  Bao.  Abr.  Descent 
(D),  citing  Co.  Litt.  140  a. 

(g)  Post,  ch.  xii. 

{h)  Rob.  Gav.  193,  194,  217, 
218  (248,  249,  276,  279,  3rd  ed.) ; 
2  Black.  Comm.  84 ;  Sandys, 
Consuetudines  Kancise,  165  sq. ; 
see  Stat.  8  &  9  Vict.  u.  106,  b.  3. 

(i)  Ante,  p.  31. 

{k)  Otherwise  in  case  of  out- 
lawry for  felony  or  abjuration  of 
the  realm  ;   see  ante,  p.  49. 

{1}  Rob.  Gav.  226  (288  sq., 
3rd  ed.).  The  custom  did  not 
extend  to  give  exemption  from 
forfeiture  on  high  treason. 

(m)  The  husband  is  tenant  by 
the  curtesy  of  a  moiety  only  of 
his  deceased  wife's  land,  until 
he  marries  again,  whether  there 


were  issue  born  alive  or  not ;  the 
widow  also  is  dowable  of  a  moiety 
instead  of  a  third  and  during 
widowhood  and  chastity  only ; 
estates  in  fee  simple  were  devis- 
able by  will,  before  the  statute 
was  passed  empowering  the  de- 
vise of  such  estates ;  and  some 
other  ancient  privileges,  now 
obsolete,  were  attached  to  this 
tenure.  See  Rob.  Gav.  passim  ; 
3rd  Rep.  of  Real  Prop.  Commrs. 
p.  9  ;  Re  Wilson,  1916,  1  Ch.  220 
(as  to  dower). 

(»)  See  Bracton's  Note-book, 
cases  9,  666,  1644,  1769  ;  Con- 
suetudines Kanciee,  1  Statutes  of 
the  Realm,  223. 

(o)  Somner  on  Gavelkind, 
61  sq.,  2nd  ed. ;  Rob.  Gav.  20— 
31  (24—38,  3rd  ed.) ;  Elton, 
Tenures  of  Kent,  50—53  ;  Vino- 
gradoff,  Villenage  in  England, 
205  sq.,  247  ;  P.  &  M.  Hist.  Eng. 
Law,  i.  165,  ii.  269. 

ip)  Rob.  Gav.  46  (57,  3rd  ed.). 


Digitized  by  Microsoft® 


OF   FREE   TENURE.  61 

custom,  by  various  Acts  of  Parliament  (q),  any  attempt 
entirely  to  extinguish  the  peculiarities  of  this  tenure 
has  uniformly  been  resisted  (r).  There  are  a  few  places, 
in  other  parts  of  the  kingdom,  where  the  course  of 
descent  follows  the  custom  of  gavelkind  (s)  ;  but  it  may 
be  doubted  whether  the  tenure  of  gavelkind,  with  all 
its  accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  (t). 

Temire  subject  to  the  custom  of  borough-English  Borough 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  (u). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
youngest  son  in  exclusion  of  all  the  other  children  (x). 
The  custom  does  not  in  general  extend  to  collateral 
relations  ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  instead  of  the  eldest  (y). 

The  tenure  of  ancient  demesne  exists  in  those  manors.  Ancient 
and  in  those  only,  which  were  in  the  demesne  (z)  of  the 
Crown  in  the  reigns  of  Edward  the  Confessor  and  William 
the  Conqueror,  and  in  Domesday  Book  are  denominated 
Terrw  Regis  Edwardi,  or  TerrcB  Regis  (a).  The  socage 
tenants  of  these  manors  possessed  certain  immunities, 
the  chief  of  which  was  that  all  actions  concerning  the 
title  to  their  land  must  be  brought  in  their  lord's  court  (b). 

(q)  See    Rob.    Gav.    75    (94,  Comm.  83.     Estates  tail,  as  well 

3rd  ed.).  as  in  fee  simple,  descend  accord- 

(r)  An  express  saving  of  the  ing  to  this  custom ;    Rob.  Gav. 

custom  of  gavelkind  is  inserted  24  (120,  3rd  ed.). 
in  the  Copyhold  Act,  1894,  stat.  (y)  Com.    Dig.    Borough-Eng- 

57  &  58  Vict.   c.  46,  s.  95,  re-  lish ;     Watk.   Descents,   89   (94, 

placing  4  &  5  Vict.  c.  35,  s.  80.  4th  ed.).     See  Rider  v.  Wood,  1 

(«)  Kitchen   on   Courts,   200  ;  K.  &  J.  644. 
Co.  Litt.  140  a.  {z]  That  is,  manors,  of  which 

(()  See  Bac.   Abr.   tit.   Gavel-  the  lordship  had  not  been  granted 

kind  (B)  3.  out  by  the  Crown  ;  and  in  which 

(a)  Ante,  p.  44 ;    see  Vinogra-  the  tenants  held  directly  of  the 

doff,  Vill.  in  Eng.  185  ;   P.  &  M.  Crown  as  lord  of  the  manor. 
Hist.  Eng.  Law,  i.  641,  642,  ii.  (a)  2  Scriv.  Cop.  687. 

277.  (6)  These  socage  tenants  hold- 

(x)  Litt.    o.    165  ;     2    Black.  ing  in  ancient  demesne  appear  to 
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Before  the  year  1833,  certain  judicial  proceedings  La  the 
form  of  real  actions  (c)  were  necessary  to  effect  the 
conveyance  of  land  in  particular  cases ;  and  these 
proceedings  could  only  take  place,  as  to  lands  in  ancient 
demesne,  in  the  lord's  court.  As  the  nature  of  the 
tenure  was  not  always  known,  much  inconvenience 
frequently  arose  from  the  proceedings  being  taken  in 
the  usual  Court  of  Common  Pleas  at  Westminster,  and 
these  mistakes  gave  to  the  tenure  a  prominence  in 
practice  which  it  would  not  otherwise  have  possessed. 
In  consequence  of  the  substitution  in  the  year  1833  of 
a  simple  deed  for  the  judicial  proceedings  referred  to, 
such  mistakes  have  since  been  impossible  (d).  And 
owing  to  changes  of  procedure  made  in  the  year  1852  (e), 
actions  for  the  recovery  of  land  held  ia  ancient  demesne 
may  now  be  brought  in  the  ordinary  courts  of  law 
without  the  possibility,  which  previously  existed  (/), 
of  the  defendants  objecting  to  the  tribunal  (g).  So  that 
this  kind  of  socage  tenure  now  possesses  but  little 
practical  importance. 

So  much  then  for  the  lay  tenure  of  free  and  common 

socage,  with  its  incidents  and  varieties.     As  we  have 

Frankal-         seen  (h),    the    spiritual    tenure    of    frankalmoign    was 


moign. 


have  been  the  successors  of  the  v.  Hill,  1901,  1  Ch.  842. 

villani  sochemmmi,  a  privileged  (c)  These  were  fines,  necessary 

class  of  tenants  in  villenage  on  to  convey  the  estates  of  married 

the    ancient     demesne     of     the  women,   and   recoveries  used   to 

Crown,    whose    possession    was  bar  estates  tail ;   see  post,  ch.  iii. 

protected,    not    in    the    King's  and  viii. 

Court,    but    by    a    special    writ  (d)  By  stat.  3  &  4  Will.  IV. 

issued  by  the  king  and  directed  o.  74  (the  Act  for  the  Abolition 

to  his  bailiff  of  the  manor.     See  of  Fines  and  Recoveries),  ss.  4 — 

Bract,   fo.    7,    26,   200,   328    b ;  6,   the   mistakes   above   alluded 

Fleta,  fo.  4 ;   Britt.  liv.  3,  ch.  2,  to    were    corrected    as    far    as 

§  11 ;   F.  N.  B.  11  F.  M.,  12  B.,  possible. 

13D.  14;  4  Inst.  269;  Com.  Dig.  (e)  By    stat.    15    &    16   Vict. 

Ancient     Demesne  ;      2     Black.  c.  76,  ss.  168  sq. 

Comm.   99  ;    3rd  Rep.   of  Real  ( / )  Adams  on  Ejectment,  229, 

Prop.  Commrs.  p.  12  ;   Vinogra-  4th  ed. 

doff,  Vill.  in  Eng.,  Essay  I.  ch.  (g)  See  Cole  on  Ejectment,  132, 

iii. ;   P.  &  M.  Hist.  Eng.  Law,  i.  133. 

366   sq. ;     Maitland,    Domesday  (A)  'Ante,  p.  55. 

Book  and  Beyond,  65  ;   Merttens 
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expressly  excepted  from  the  statute  12  Car.  II.  c.  24,  by 
wHch  the  other  ancient  tenuies  were  destroyed.  It  is 
still  subsisting,  distinguished  in  modern  as  in  ancient 
times  by  its  immunity  from  temporal  services,  even 
from  the  obligation  to  do  fealty  [i),  and  it  is  the  tenure 
by  which  the  lands  of  the  church  are  for  the  most  part 
held  (k). 

In  connection  with  the  progress   from   ancient   to  Inclosure  of 
modern   tenure   and   ownership   we   may   here   notice,  fan^^"" 
besides  the  diminution  of  the  lord's  interest,  another 
change,  which  has  also  greatly  helped  to  bring  about 
the  approximation  to  absolute  ownership  of  the  right 
of  a  freeholder  in  fee.     That  is  the  abolition  of  the 
common  field  system  of  cultivation.     This  was  generally 
efiected  all  over  England  by  private  Acts  of  Parliament, 
passed  chiefly  between  1760  and  1845  (I),  for  the  in- 
closure of  the  common  fields  of  particular  manors  and 
villages.     By  these  Acts  the  common  lands  were  set 
out  or  redistributed  so  as  to  allot  to  the  various  land- 
owners separate  holdings  lying  more  or  less  together, 
in  place  of  and  proportionate  in  size  to  their  former 
scattered  strips  (m).     The  consequence  of  this  was  an 
enormous  gaia  in  the  direction  of  free  enjoyment  (n). 
Strips  of  land  ia  a  common  field  were  subject  to  the 
customary  mode  of  cultivation  prevailing  in  the  village 
community,  and  to  the  common  rights  of  pasture,  when 
lying  fallow  (o).    But  the  inclosure  of  common  lands 
gave  to  each  landowner  a  holding,  which  he  might 
cultivate  as  he  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 

(i)  See  ante,  p.  54.  Commons  and  Common  Fields, 

(4)  3rd  Report   of  Real  Pro-  ch.  vi.,  vii. 

perty  Commissioners,  p.  7.  (n)  Ante,  p.  2. 

(I)  Seebohm,  Eng.  Vill.  Comm.  (o)  Seebohm,  Eng.  Vill.  Comm. 

14,  15.  11,  12,  450  ;  Viaogradoff,  Vill.  in 

(m)  See  Williams  on  Commons,  Eng.  230,  259  sq.,  398 — 400  ;  see 

77—79,  246  sq.  ;   Seebohm,  Eng.  ante,  p  42. 
Vill.  Comm,  13,  14;    Scrutton, 
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CHAPTER  II. 

OF  AN  ESTATE  IN  PEE  SIMPLE. 

In  the  preceding  chapter  we  examined  the  tenure 
of  a  freehold  in  fee,  and  found  that  in  modern  times 
the  incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
iusignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs.  We 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant's  rights  and  Uabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  («)  in  land  are  either  free-  Estates  of 
hold  or  less  than  freehold.  Freehold  estates  are  either  fesr^ha^n"" 
estates  of  inheritance,  which  are  in  fee  simple  (inheritable  freehold, 
by  heirs  generally),  or  in  fee  tail  (inheritable  only  by 
heirs  of  the  donee's  body),  or  else  estates  not  of  inherit- 
ance, but  for  some  definite  period  of  uncertain  duration, 
as  where  land  is  given  to  one  to  hold  for  his  Ufe,  or  the 
life  of  another,  or  until  some  particular  event  shall 
happen.  Estates  less  than  freehold  arise  where  one 
gives  land  to  another  to  hold  for  a  certain  period  or  term, 
or  at  the  donor's  will  only,  or  where  one  occupies  another's 
land  on  sufferance  (b).  That  a  tenant  who  may  be 
ejected  at  will  should  not  have  a  freehold  is  hardly 
surprising,  but  the  reader  may  wonder  why  the  modern 
leaseholder,  whose  possession  is  in  every  way  secure,  and 

(a)  See  ante,  pp.  7,  8.  Litt.  s.  57  ;    Co.   Litt.    43  b ;    2 

(6)  Bract,  fo.  26  b,  27  a,  207  a  ;        Black.  Comm.  ch.  vii.— ix. 

W.K.P.  _  i 
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wlio  frequently  holds  for  a  term  exceeding  the  ordinary 
duration  of  human  life,  should  not  have  an  estate  of 
freehold.  The  reason  is  that  the  old  law  would  never 
recognise  the  possession  of  termors  as  the  possession  of 
a  freeholding,  or  allow  them  to  use  the  freeholder's 
remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important' 
species  of  property  in  land,  yet  they  were  protected  by 
special  remedies,  and  so  came  to  be  classed  apart  from 
freeholds  (c). 


Freeholder's 
right  to 
maintain  or 
recover 
possession. 


Let  us  here  notice  that  the  essential  quality  of 
ownership  belongs  equally  to  all  freehold  estates.  For 
every  freeholder,  whether  in  fee  simple,  fee  taU,  for 
life  or  otherwise,  has  the  right  to  maintain  or  recover 
possession  of  his  land  as  against  all  the  world  [d).  While 
he  remains  in  possession  he  may  exclude  all  others  from 
his  land  (e)  ;  and  if  he  be  wrongfully  ejected,  he  may 
recover  possession  of  his  land  by  peaceable  (/)  entry  or 
by  action  (^r).  And  these  rights  have  been  secured  to 
freeholders  from  the  earliest  days  of  our  common  law  {h). 


Estate  in  fee 
simple. 

*Aotion  o£ 
ejectment. 


Of  freehold  estates,  let  us  first  take  an  estate  in  fee 


*  Action  for 
the  recovery 
o  f  land. 


pro- 
fit. 1, 


(c)  See  ante,  pp.  18,  28. 

(d)  Ante,  pp.  2,  17. 

(e)  3  Black.  Gomm.  eh, 
Bac.  Abr.  Trespass  (G.  F.) 

( / )  Forcible  entry  is 
hibited  by  stats.  5  Ric.  II. 
0.  7  (c.  8  in  Ruffhead);  15 
Ric.  II.  c.  2 ;  see  Beddall  v. 
Maitland,  17  Gh.  D.  174. 

(g)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holders were  abolished  in  1833. 
But  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  to  freehold  land  in 
the  action  of  ejectment.  This 
was  properly  the  leaseholder's 
remedy  for  dispossession  ;  but  it 
was  extended  to  freeholds  by 
means  of  the  fiction  of  a  lease, 
which  the  defendant  was  by  rule 
of  Gourt  prevented  from  disput- 


ing. *In  1852  the  old  proceedings 
in  ejectment,  including  the  fic- 
tion of  a  lease,  were  abolished, 
and  a  simpler  form  of  action  was 
substituted,  enabling  any  person, 
whether  freeholder,  copyholder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.  Since  the  Judicature 
Acts  began  in  1875,  this  action 
has  been  termed  an  *action  for 
the  recovery  of  land.  See  ante, 
pp.  17,  18,  24;  3  Black.  Gomm. 
200—206  ;  stats.  3  &  4  WUl.  IV. 
u.  27,  s.  36  ;  15  &  16  Vict.  c.  76, 
ss.  168—221  ;  R.  S.  C.  1883, 
Orders  III.  (r.  6),  XII.  (rr.  25— 
29),  XVIII.  (r.  2),  XXI.  (r.  21), 
XLII.  (r.  5),  XLVIL,  and  Appx. 
A.  pt.  III.,  s.  4,  C.  3.  7,  H.  No.  8. 
(h)  See  ante,  pp.  17,  IS. 


Digitized  by  Microsoft® 


OP  AN  ESTATE  IN  PEE  SIMPLE.  67 

simple ;  that  is,  an  estate  given  to  a  man  and  his  heirs 
simply  without  restriction  {i),  and  inheritable  there- 
fore by  his  blood  relations,  collateral  as  well  as  lineal, 
according  to  the  legal  rules  of  the  descent  of  a  fee  {Jc). 
Such  an  estate  is,  as  we  have  seen  (Z),  the  most  absolute 
property  which  a  subject  can  have  in  land.  It  possesses, 
indeed,  all  the  incidents  of  absolute  ownership,  except 
the  form  (m).  For  tenant  in  fee  simple  may  freely 
dispose  of  his  land  in  his  lifetime  or  by  his  will,  and  that 
either  for  his  whole  estate  or  for  any  part  thereof,  as  for 
a  term  of  years.  His  land  may  be  taken  to  satisfy  his 
debts  either  in  his  lifetime  or  after  his  death.  And  he 
has  the  right  of  free  enjoyment  (n)  to  the  fullest  extent 
which  is  consistent  with  the  security  of  his  neighbours' 
persons  and  property.  It  must  not  be  supposed,  how- 
ever, that  all  these  advantages  have  always  been  attached 
to  the  possession  of  fee.  On  the  contrary  they  were 
won  step  by  step,  and  at  widely  different  periods.  It  is 
a  constant  disadvantage  to  any  one  attempting  to 
expound  real  property  law,  that  so  many  matters, 
apparently  simple,  cannot  be  rightly  explained  without 
referring  to  the  history  of  law  and  to  times  long  gone 
by.  But  for  this  very  reason,  real  property  law  affords 
a  peculiarly  instructive  exercise  for  the  student.  From 
no  other  branch  of  the  law  is  he  likely  to  gain  such  a 
thorough  conviction  of  the  futility  of  attempting  to 
reason  about  law  upon  instinct,  without  knowing  how 
the  law  became  what  it  is. 

Let  us  examine  first  the  fee-simple  tenant's  right  of  Fee-simple 
ahenation  in  his  hfetime  (o).     It  appears  from  Domes-  ofTuenation 
day   that    before    the    Norman    Conquest    there    were  '^  ^^^  l^^^' 
certainly  some  free  landowners  who  could  dispose  of 


(t)  Bract,  fo.  17  a ;   Litt.  s.  1.  (m)  See  ante,  pij.  2,  3. 

{k)  These  are  given  in  ch.  ix.,  {n)  Ante,  p.  2. 

post.  (o)  As  to  this,  see  P.   &   M. 

(l)  Ante,  p.  6.  Hist.  Eng.  Law,  i.  310  sq. 

5—2 
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their  land  as  they  would  (f).  But  the  system  of  feudal 
tenure,  which  came  to  be  the  general  condition  of 
holding  land  freely  after  the  Conquest,  was  essentially 
restrictive  of  alienation.  For  the  grant  of  a  fee  to  a  man 
and  his  heirs  was  not  originally  construed  as  conferring 
upon  the  grantee  the  whole  property  in  the  land  bestowed. 
On  the  contrary,  he  was  regarded  rather  as  taking  only 
a  right  to  enjoy  the  land  himself  so  long  as  he  lived ; 
while  his  heir,  who  was  by  the  grantor's  bounty  appointed 
to  succeed  to  a  similar  right,  was  considered  as  acquiring 
thereby  a  substantial  interest  in  the  land  (q).  The  lord 
himself,  too,  retained  valuable  rights  over  the  land  ;  for 
the  services  reserved  on  the  grant  of  a  fee  were  a  charge 
upon  the  land,  and  if  they  fell  into  arrear,  he  had  the 
Distress.  remedy  of  distress  by  seizing,  and  impoimding  as  a 
pledge  for  performance  of  the  services,  any  chattels, 
which  were  upon  the  land  (r).  The  lord  also  had,  as 
we  have  seen  (s),  the  right  to  repossess  the  land,  as  his 
escheat,  on  failure  of  the  tenant's  heirs.  In  subinfeuda- 
tion, or  the  grant  of  a  fee  to  be  held  of  himself  (<),  the 
tenant  found  means  of  disposing  of  his  land  without 
actually  breaking  the  feudal  tie  between  his  lord  and 
himself  ;  but  it  seems  that  at  first  he  could  not,  even 
by  subinfeudation,  give  his  grantee  a  valid  title  to  the 

(p)  Those  of    whom  it  is  re-  ii.  Ixxxv.  sq.,  90  sq. 

corded  that  they  could  give  or  (q)  Butler's  note  (vi.  5)  to  Co 

sell    their    lands    without    their  Litt.    191    a ;     Hallam,    Middle 

lord's  licence,  or  as  they  would,  Ages,    i.    159 — 183  ;     Palgrave, 

or  could  go  where  they  would  English  Commonwealth,  vol.  i. 

with  their  land ;  see,  for  example,  pp.  509  sq.,  vol.  ii.  pp.  ccxci.  sq. ; 

Domesday,  30  b,  31,  34,  127,  130,  Glanv.    vii.    1 ;     Stubbs,   Const. 

210  ;   Maitland,  Domesday  Book  Hist.  §§  93—96  ;  and  see  P.  &  M. 

and  Beyond,  46—50,  67  sq.     It  Hist.    Eng.    Law,    i.    295—297, 

is  worthy  of  note  that  in  places  320  sq.,  ii.  306  sq. 

where  the  old  English  customs  (r)  Glanv.   ix.   8  ;     Bract,   fo. 

were    best    preserved    we    find  156  a,  217  ;   Britt.  liv.  1,  ch.  28, 

customs  alleged  for  freemen  to  §§  13 — 15,  liv.   3,  ch.  4,  §§  16, 

sell  their  lands  as  they  will ;   see  23  ;    P.  &  M.  Hist.  Eng.  Law, 

customs   of   Newcastle-on-Tyne,  i.  215—217,  334,  ii.  573 ;    13  L. 

iStubbs,  Select  Charters,  112,  2nd  Q.  R.  288,  289. 

ed. ;    Consuetudines   Kanciae,    1  (s)  Ante,  p.  49. 

Statutes    of    the    Realm,    223  ;  (t)  Ante.  v.  39. 
Selden  Socy.  Borough  Customs, 
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land  without  the  confirmation  both  of  his  heir  and  of 
his  lord  (m).  But  as  a  general  English  law  of  tenures 
grew  up  under  the  influence  of  regular  decisions  of  the 
kind's  court,  these  restrictions  on  alienation  were 
gradually  relaxed. 

Inroad  was  first  made  upon  the  interest  of  the  heir.  Progress  of 
For  we  learn  from   Glanville  (a.)   that  in  Henry  the  ^^g^^*^y„„  ^3 
Second's  reign  any  freeholder  might  give  away  fart  of  against  hejr. 
his  land  at  will,  either  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  religious  place  in 
alms  (y) ;    and  his  heirs  were  bound  to  warrant  {z)  gifts 
so  reasonably  made  (a).    At  the  same  time  a  larger 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance  ;   but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though   he   might  defeat  the  expectation  of  his 
collateral  heirs  {b).     The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  ahenation.     For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her  husband, 
or  the  donees  in  frank-marriage,  as  they  were  called,  Frank- 
held  the  lands  granted  to  them  and  the  heirs  of  their  ™*''^" 
two  bodies  free  from  all  manner  of  service  to  the  donor 
or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until  the 

(m)  This  may  be  inferred  from  possession.       See     Mad.    Form, 

the  existence  of  numerous  early  Aug.,    Nos.    69 — 120,   285,   293, 

charters  of  confirmation,  both  by  295,  316,  319,  415,  419,  460,  464, 

heir  and  lord.     The  heir,  how-  512,  525,  547  ;    Cartulary  of  the 

ever,  usually  confirms  after  the  Abbey  of  Ramsay,  Kolls  ed.  i. 

grantor's  death  on  his  succession  135,  139,  147,  154,  159  ;    Glanv. 

to  the  lordship  created  by  the  vii.  1 ;  Bract,  fo.  389  a  ;  P.  &  M. 

subinfeiidation  ;  and  such  a  con-  Hist.    Eng.    Law,   i.    321 — 324, 

firmation  may  be  no  more  than  ii.  307  sq.,  324 — 328. 

a  formal  acknowledgment  of  the  {x)  Lib.  vii.  c.  1. 

feudal  tie.     Doubtless  in  many  (y)  See  ante,  pp.  14,  40,  53,  54. 

cases  the  object  of  getting  the  (s)  See  ante,  pp .  39,  40. 

heir's  confirmation  was  to  make  (a)  Glanv.  vii.  2. 

valid  a  gift  of  land  made  by  (6)  Glanv.  vii.  1. 

tiie  ancestor  without  delivery  of  (cj  Ante,  pp.  48,  52. 
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Purchase. 


Heir's 
expectancy. 


*Bare 

possibility. 


fourth  degree  of  consanguinity  from  the  donor  was 
passed  {d)  ;  and  the  grantees  of  lands  in  frankalmoign 
were,  as  we  have  seen  (e),  for  ever  free  from  every  kind 
of  temporal  service.  So  that  in  these  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.  Nor  was 
the  heir  always  much  better  off  if  his  ancestor  granted 
part  of  his  land  in  return  for  services.  For  though  the 
services  reserved  on  the  grant  might  in  some  cases  be 
a  fair  equivalent  for  the  gift  of  the  land,  in  others  the 
main  consideration  for  the  gift  was  the  payment  of 
a  sum  of  ready  money  to  the  grantor  as  a  fine,  and  the 
services  reserved  were  of  little  or  no  value,  and  only 
intended  to  preserve  an  acknowledgment  of  the 
tenure  (/).  The  current  of  decision,  however,  had  set 
in  favour  of  the  right  of  alienation  ;  and  in  Henry  the 
Third's  reign,  the  son  wholly  disinherited  by  his  father's 
alienation  was  denied  any  remedy  at  law  (g).  Bracton, 
writing  in  the  same  reign,  lays  down  (h)  that,  in  the  case 
of  a  gift  of  land  to  a  man  and  his  heirs,  the  donee  acquires 
the  land  by  gift,  and  his  heir  after  him  takes  it  by 
succession ;  but  acquires  nothing  therein  by  the  gift 
made  to  his  ancestor.  In  other  words,  on  the  grant  of 
a  fee  simple,  the  heir  takes  nothing  by  purchase  (i),  a 
term  extended  to  any  cause  of  acquisition  of  land,  by  a 
man's  own  agreement  and  not  by  descent  (k)  ;  he 
obtains  only  the  expectation  of  inheritance,  and  has  no 
estate  or  interest  in  the  land  (1).     And  this  remains  law 


{d)  Glanv.  vii.  18  ;  Bract,  fo. 
21  ;    Litt.  ss.  17,  19,  20. 

(c)  Ante,  p.  54. 

(/)  See  Madox,  Form.  Angl., 
Nos.  299,  300,  302—305,  311, 
312,  313,  317,  320—323,  326,  327, 
329,  330,  331,  460,  468,  472,  473, 
509,  518  ;  Rot.  Hund.  ii.  361— 
390,  as  to  the  tenure  of  and  title 
to  houses  in  Cambridge. 

(g)  Bracton's  Note  Book,  case 
1054. 

{h)  Fo.  17  a. 

(i)  Fleta,fo.l85;  Brittnn.liv. 
3,  ch.  5,  §  1, 


(k)  Litt.  s.  12  ;   Co.  Litt.  18  b. 

(l)  Litt.  s.  446.  An  heir's 
expectancy  is  but  a  *bare  possi- 
bility not  assignable  at  law  ;  Ld. 
Kenyon,  C.J.,  Jones  v.  Roe,  3 
T.  R.  88,  93  ;  Garleton  v.  Leigh- 
ton,  3  Mer.  667 ;  Alkard  v. 
Walker,  1896,  2  Ch.  369.  But 
an  heir  may  make  a  contract 
dealing  with  his  expectancy,  and 
may  in  equity  be  compelled  to 
perform  the  contract  specifically, 
if  made  for  valuable  considera- 
tion (see  post,  p.  80) ;  and  such  a 
contract  operates  as  an  assign. 
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to  this  day.  So  that  ever  since  Bracton's  time,  a  gift 
to  a  man  and  his  heirs  generally  has  enabled  the  grantee 
either  entirely  to  defeat  the  expectation  of  his  heir  by 
an  absolute  conveyance  in  his  lifetime,  or  to  prejudice 
his  heir's  enjoyment  of  the  descended  lands,  by  obliging 
him  to  satisfy  any  debts,  or  demands  to  the  value  of  the 
lands  according  to  the  ancestor's  discretion.  For  the 
very  circumstance  that  the  land  was  given  to  him  and 
his  heirs  has  enabled  him  to  convey  an  interest  in  the 
land  to  last  as  long  as  his  heirs  continue  to  exist. 

The  interest  of  the  lord  in  the  land  held  by  his  tenant  Progress  of 
in  fee  was,  it  will  be  remembered,  of  two  kinds  ;  his  right  "iienation  as 
to  the  services  reserved  to  him,  and  his  chance  of  escheat,  against  lord. 
Subinfeudation  by  his  tenant  could  not  deprive  him  of 
his  right  to  the  services,  which  remained  a  charge  upon  As  respects 
the  land  into  whosesoever  hands  it  might  come  (m).        . 

^  ^     '    services. 

But  the  enforcement  of  such  services  was  rendered  more 
difficult  by  the  division  of  the  lands  into  various  owner- 
ships (n).  Accordingly  we  find  it  enacted  in  Magna 
Charta  (o)  that  no  free  man  should  give  or  sell  any  more 
of  his  land  than  so  as  what  remained  might  be  sufficient 
to  answer  the  services  he  owed  to  his  lord.  Subinfeu- 
dation, too,  deprived  the  lord  of  some  of  the  most 
valuable  fruits  of  tenure ;  for  the  wardship  and 
marriage  (p)  of  infant  heirs  belonged  to  the  lords  of 
whom  they  immediately  held  their  lands.  But  in  spite 
of  these  consequences  legal  opinion  pronounced  in  favour 
of  the  right  of  ahenation.  Bracton  strenuously  main- 
tains that  a  donee  of  land  may  alien  over  without  doing 
wrong  to  his  lord,  and  any  consequent  loss  of  services 


ment  in  equity  of  the  expectancy 
Hobson  V.  Trevor,  2  P.  W.  191 
Wethered  v.  Wethered,  2  Sim.  183 


(m)  Bract,  fo.  263  b  ;  Co.  Litt. 
43  a  ;  P.  &  M.  Hist.  Eng.  Law, 
i.  215—217. 


Se  Clarice,  35  Ch.  D.  109,  36  Ch.  (n)  See  Bract,  fo.  156  a,  217  a. 

D.     348 ;       Tailhy     v.     Official  (o)  2nd  Charter  of  Henry  III. 

Receiver,  13  App.  Ca.  523,  529 —  c.  39  ;   see  Bracton's  Note  Book, 

531,  543;   Re  Lind,  1915,  2  Ch.  case  1248;    P.  &  M.  Hist.  Eng. 

,345;    cf.  Be  Elknborough,  1903,  Law.  i.  313. 

1  Ch.  697.  (p)  Ante,  pp.  48,  52. 
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As  regards 
the  right 
of  escheat. 


by  the  latter  is  but  damnum  sine  injuria  (q).  He  also 
lays  down  (r)  that  a  tenant  may  absolve  Mmself  from  bis 
feudal  obligation  to  bis  lord  by  disposing  of  bis  whole 
tenement  to  another  in  fee  to  hold  of  his  lord,  and  that 
whether  his  lord  will  or  no.  The  tenant  could  not, 
however,  make  a  grant  of  fart  of  his  land  to  be  holden 
of  his  lord  without  his  lord's  consent ;  for  the  services 
reserved  on  any  grant  were  considered  as  entire  and 
indivisible  in  their  nature  (s).  Without  his  lord's  con- 
sent the  tenant  could  alien  part  of  his  land  by  subinfeu'- 
dation  only.  The  last  step  in  the  progress  of  ahenation 
was  the  infringement  of  the  lord's  right  of  escheat.  If  a 
tenant  in  fee  granted  his  land  by  way  of  subinfeudation 
to  another  and  his  heirs,  the  grantor's  lord  could  have 
no  chance  of  escheat,  so  long  as  the  grantor  had  heirs 
to  warrant  his  gift  {t).  But  it  appears  that  at  first  a 
tenant,  who  had  no  heirs,  could  not  alien  so  as  to  bar 
his  lord's  claim  to  have  the  lands  after  his  death  as  an 
escheat  (m).  As  the  advantages  of  a  free  power  of 
disposition  became  apparent,  a  new  form  of  grant  was 
introduced  with  the  object  of  bestowing  the  power  of 
alienation,  notwithstanding  want  of  heirs  of  the  donee. 
The  lands  were  given,  not  merely  to  the  tenant  and 
his  heirs,  but  to  him  and  his  heirs,  or  to  wJwmsoever 
he  might  wish  to  give  or  assign  the  land,  or  with  other 
words  expressly  conferring  on  the  tenant  the  power 
of    alienation  (x).     If    the    tenant    under    such    a    gift 


(?)  Bract.  £o.  45  b,  46  a,  263  b. 
It  seems  evident  that  Bracton 
is  here  demolishing  a  contrary 
opinion.  This  supports  the  in- 
ference that  the  lord's  consent 
had  been  previously  considered 
necessary  to  enable  the  tenant 
to  make  a  valid  gift  of  his  land 
(ante,  p.  70) ;  and  so,  it  is  thought, 
does  the  fact  that,  if  a  grant  of 
land  were  made  in  fee  with  a 
prohibition  of  alienation,  the  pro- 
hibition was  considered  valid  in 


see  P.  &  M.  Hist.  Eng.  Law, 
i.  313,  ii.  25,  26. 

(r)  Fo.  81  a. 

(«)  Co.  Litt.  43  a ;  P.  &  M. 
Hist.  Eng.  Law,  i.  314. 

(t)  Bract,  fo.  37  b ;  Fleta,  fo. 
179  ;   Britt.  liv.  2,  ch.  4,  §  2. 

(u)  Bract,  fo.  11  b,  12  b,  20  a, 
29  b,  30  a,  92  b,  134  a,  381  b, 
390  a,  412  b  ;  Fleta,  fo.  178, 189, 
191 ;  Britt.  liv.  2,  ch.  3,  §  5, 
ch.  4,  §  2,  ch.  6,  §  1,  ch.  16,  §  3, 
liv.  3,  ch.  4,  §  2. 


Bracton's  time  :  fo.  4C'.  47,  263  h  ; 

(x)  It  appears  that  tittenipls,  which  nearly  succeeded,  were  made 
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assigned  Ms  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  right  to  hold  the  land,  on  failure  of  the 
former's  heirs,  as  tenants  of  the  former's  lord,  who  was 
by  his  original  gift  bound  to  warrant  quiet  possession 
to  the  assigns  as  well  as  the  heirs  of  his  donee  {y).  A 
power  of  alienation  was  thus  bestowed,  which  post- 
poned indefinitely  the  lord's  right  of  escheat.  And 
even  when  lands  had  been  given  to  a  tenant  and  his 
heirs  only,  his  power  of  granting  over  the  land,  with 
full  liberty  of  alienation  for  so  long  as  his  heirs  should 
exist,  made  it  increasingly  difficult  for  his  lord  to  secure 
the  benefit  of  an  escheat  (z).  In  addition  to  this,  it 
appears  that  early  in  the  reign  of  Edward  I.  a  further 
encroachment  on  the  lord's  interests  was  sanctioned 
by  judicial  opinion  ;  for  it  seems  then  to  have  been 
considered  that  alienation  in  fee  by  a  tenant  holding 
to  him  and  his  heirs  would  deprive  the  lord  of  his  escheat 
on  failure  of  the  tenant's  heirs  (a).    The  barons  of  the 

to  gain  the  power  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  he  might  give  or  devise  the  land ; 
Bract,  fo.  49  a,  381  b,  412  b  ;  P.  &  M.  Hist.  Eng.  Law,  ii.  14,  26. 

{y)  Bract,  fo.  17  b,  20  a,  37  b,  381  b ;   Bracton's  Note  Book,  case 
1289;  Fleta,fo.  197. 

{z)  It  is  probable  that  the  practice  of  conveying  lands  by  fine  Fines, 
worked  adversely  to  the  lord's  interests.  A  fine  was  an  agreement  of 
compromise  made  by  leave  of  the  Court  between  the  parties  originally 
to  a  genuine  but  afterwards  to  a  fictitious  action,  whereby  the  lands  in 
question  were  acknowledged  to  be  the  right  of  one  of  them  ;  and  it 
was  enrolled  among  the  records  of  the  Court.  A  fine  was  so  called 
because,  having  the  effect  of  a  judgment  in  a  writ  of  right,  the  highest 
form  of  real  action,  it  put  an  end,  not  only  to  the  matter  in  dispute, 
but  also  to  all  claims  to  the  land  not  made,  when  Bracton  wrote,  at 
the  time  of  the  fine,  but  in  the  reign  of  Edward  I.,  within  a  year  and  a 
day  afterwards.  Parties  having  rights  to  land,  of  which  they  were  not 
in  possession,  were  thus  liable  to  be  barred  of  their  rights  by  a  fine  Fine  and 
levied  (as  it  was  said)  by  the  tenant  in  possession,  and  non-claim  on  non-claim, 
their  part  within  due  time  unless  they  were  under  some  disability. 
See  Glanv.  lib.  viii. ;  Bract,  fo.  435  b  «J. ;  Fleta,  fo.  443 ;  stat. 
18  Edw.  I.  St.  4  ;  Thomas  of  Weyland's  case.  Rot.  Pari.  i.  66  ;  Plowd. 
357  ;  2  Black.  Comm.  348  sq.  :  Cruise  on  Fines,  oh.  i.,  viii.  ;  Maitland, 
L.  Q.  R.  vol.  vi.  p.  22  ;  P.  &  M.  Hist.  Eng.  Law,  ii.  94  sq. 

(a)  It  is  thought  that  this  may  c.  1,  to  have  been  established  as 

be  inferred  from  the  preamble  of  to  the  alienation  of  conditional 

stat.  18  Edw.  I.  c.  1,  and  from  fees  ;  see  next  chapter ;  see  also 

the  doctrine  which  appears  by  Mirror,  Abuses  of  the  Common' 

the  preamble  of  stat.  13  Edw.  I,  Law,  §  50,  &  ph.  v.  aeot,  5.    We 
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time  of  Edward  I.  accordingly,  perceiving  that  by  the 
continual  subinfeudations  of  their  tenants,  their  privileges 
as  superior  lords  were  being  gradually  taken  away,  were 
fain  to  assent  to  the  compromise  of  the  question  of 
tenants'   alienation  contained  in  the  before-mentioned 

Statute  of  statute  of  Quia  Emptorei>  (b).  As  we  have  seen,  this 
statute  recognised  the  right  of  every  free  tenant  in  fee 
simple  to  sell  his  land  or  part  thereof  at  will ;  but 
prohibited  the  practice  of  subinfeudation  by  providing 
that,  on  the  alienation  of  land  to  be  held  in  fee  simple, 
the  alienee  should  hold  the  land  of  the  same  immediate 
lord  and  by  the  same  services  as  the  alienor  held  it  before. 
The  Act  further  provided  that,  on  the  alienation  in  fee 
simple  of  part  of  a  tenement,  the  alienee  should  hold  it 
of  the  alienor's  lord  immediately,  and  should  be  charged 
with  an  amount  of  service  to  him  proportionate  to  the 
extent  of  his  purchase.     The  statute  of  Quia  Emptores 

Its  effect.  is  still  in  force.  Its  efiect  has  been  to  secure  to  every 
tenant  in  fee  the  right  to  substitute  another  in  his  place, 
as  to  the  whole  or  part  of  his  land,  to  hold  as  long  as 
the  new  tenant's  heirs  may  last,  independently  of  the 
existence  of  any  heirs  of  the  former  tenant :  and  that 
whether  the  land  were  originally  given  to  the  former 
tenant  and  his  heirs  only,  or  to  him,  his  heirs  and 
assigns  (c).  This  statute  did  not  extend  to  those  who 
held  of  the  king  as  tenants  in  capite,  who  were  kept  in 
restraint  for  some  time  longer  (d).  Free  liberty  of 
alienation    was,    however,    subsequently    acquired    by 


may  note  that  it  was  settled  in  &  n.  (2). 

Bracton's  time  that  if  a  tenant's  (c)  Apparently    the    Act    was 

heirs  failed  by  his  attainder  for  not  immediately  understood  to 

felony,  his  alienation  in  fee  before  have  this  eiiect ;    see  Fleta,  fo. 

committing  the  felony  could  not  189,  191  ;   Britt.  liv.  2,  ch.  3,  §  5, 

be  avoided  either  by  his  lord  or  ch.  4,  §  2,  ch.  6,  §  1,  ch.  16,  §  3 ; 

by  the  king  ;   Bract,  fo.  23,  29  b,  both  of  which  treatises  are  of  the 

30,  130  a  ;    see  also  Thomas  of  time  of  Edw.  I.  and  mention  the 

Weykmd's  case.  Rot.  Pari.  i.  66,  statute.     But  eventually  the  law 

P.  &  M.  Hist.  Eng.  Law,  ii.  14.  was  so  settled  ;  see  Litt.  ss.  1, 465. 

(b)  18  Edw.  I.  c.  1  ;  ante,  p.  40 ;  (d)  As   to    this,    see   V.    &   M. 

P.  &  M.  Hist.  Eng.  Law,  i.  318  Hist.  Eng.  Law,  i.  316—320, 


Digitized  by  Microsoft® 


OF  AN  ESTATE  IN  PEE  SIMPLE.  75 

them  (e)  ;  and  the  right  of  disposing  of  an  estate  in  fee 
simple  by  act  iiUer  vivos  is  now  the  undisputed  privilege 
of  every  tenant  of  such  an  estate. 

As  a  tenant  in  fee  simple  may  alienate  his  whole  Partial 
estate,  so  he  may  dispose  of  any  part  of  it.  Thus  he  j''„™^*'™feJ_ 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise  ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his  lord, 
as  well  as  the  grant  of  his  whole  estate.  The  nature  of 
the  interests  so  created  will  be  explained  in  subsequent 
chapters. 

The   power    of   alienating   lands    by    will    was    not  Alienation 
generally  obtained  till  a  much  later  date  than  that  of  the    ^ 
statute  of  Quia  Emptores.     It  has  been  mentioned  that 
freeholds  were  not  devisable  by  will  at  common  law  (/), 
in  consequence  of  the  rule  laid  down  after  the  establish- 
ment of  the  law  of  feudal  tenure,  that  delivery  of  pos- 
session in  the  tenant's  lifetime  was  necessary  to  complete 
any  gift  of  a  free  holding  of  land  (g).     In  certain  places, 
however,  freehold  lands  were  devisable  by  will  by  virtue  Some 
of  a  special  custom.     Thus   tenants   in  fee  simple  of  [[g^i^°)3ip  |„ 
gavelkind  lands  {h),  and  of  lands  held  in  burgage  (i)  custom. 
in  the  City  of  London,  and  some  other  ancient  cities 
and  boroughs,  enjoyed  the  privilege  of  devising  their 
lands  (k).    In  process  of  time  a  method  of  devising 

(e)  See  ante,  pp.  40,  n.  (u),  49,  Conquest    were    precisely    those 

n.  {y).  which    had    been    successful    in 

(/)  Ante,  p.   19.     It  appears,  maintaining         their        ancient 

however,  that  before  the  Norman  customs. 

Conquest  it  was  lawful  in  Eng-  (g)  Glanv.  vii.  1,  5  ;   Bract,  fo. 

land    to    dispose    of    lands    by  38  b,  39  b,  270  a. 

writing     to     take     effect     after  (A)  Ante,  p.  60,  n.  (m). 

death ;      see     Kemble,     Codex  (i)  Ante,  p.  44. 

Diplomaticus,  Introd.  vol.  i.  pp.  (k)  Bract,    fo.    49    a,    272    a, 

cviii.— cxii. ;   P.  cfe  M.  Hist.  Eng.  409  b,  410  ;    Litt.  ss.  167—169  ; 

Law,  ii.  312  sg.     And  it  is  note-  Selden  Socy.  Borough  Custonis, 

worthy   that   the    places   where  ii.  xcii.  ig.,  90  xg, 
lands  were  devisable  after  the 
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Conveyance 
to  uses  to  be 
appointed 
by  will. 


Lands  made 
devisable  by 
statute. 


lands  by  will  was  covertly  adopted  by  means  of  con- 
veyances to  other  parties,  to  such  uses  as  the  person 
conveying  should  appoint  by  his  will  (l).  This  indirect 
mode  of  devising  lands  was  intentionally  restrained 
by  the  operation  of  a  statute,  passed  in  the  reign  of 
King  Henry  VIII.  (m)  and  known  by  the  name  of  the 
Statute  of  Uses,  to  which  we  shall  hereafter  have  occasion 
to  make  frequent  reference.  But  only  five  years  after 
the  passing  of  this  statute,  lands  were  expressly  rendered 
devisable  by  will.  This  great  change  in  the  law  was 
effected  by  statutes  of  the  32nd  and  34th  of  Hemy 
VIII.  (n),  which  empowered  tenants  in  fee  simple  to 
devise  all  their  lands  holden  in  socage,  but  two-thirds 
only  of  those  holden  by  knights'  service.  So  that 
it  was  not  until  the  year  1645,  when  all  military  tenures 
were  turned  into  socage  (o),  that  the  right  of  devising 
freeholds  by  will  became  complete  and  universal. 
At  present,  every  tenant  in  fee  simple  fully  enjoys  the 
right  of  alienating  his  lands  by  will  under  the  Wills 
Act,  1837  (p).  As  we  have  seen  (q),  under  the  Land 
Transfer  Act,  1897  (r),  fee  simple  estates  devised  by 
will  now  vest  in  the  testator's  executors  or  administrator 
in  the  first  instance,  and  may  be  sold  by  them  or  him  to 
satisfy  the  testator's  debts  or  testamentary  or  adminis- 
tration expenses ;  but  subject  to  this,  the  devisee 
retains  the  beneficial  interest  therein,  and  may  require 
the  same  to  be  conveyed  to  him. 


Blackstone's  explanation  of  an  estate  in  fee  simple 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his  heirs 
for  ever,  generally,  absolutely  and  simply,  without 
mentioning  what  heirs,  but  referring  that  to  his  own 
pleasure,   or  the  disposition  of  the  law  (s).     But  the 

(Z)  Perk.  ss.  528,  537.  (p)  Stat.  7  Will.  IV.  and  1  Vict. 

(m)  Stat.  27  Hen.  VIII.  c.  10.  u.  26,  s.  3. 

(m)  Stats.  32  Hen.  VIII.  c.  1  ;  (q)  Ante,  p.  29. 

34  &  35  Hen.  VIII.  c.  5 ;    Co.  (r)  Stat.  60  &  61  Vict.  c.  65, 

Litt.  Ill  b,  n.  (1).  Part  I. 

(o)  Ante,  p.  55.  (s)  2  Black.  Coram.  104.     See, 
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idea  of  nominating  an  heir  to  succeed  to  the  inheritance 
has  no  place  in  the  English  law,  however  it  might  have 
obtained   in   the   Eoman   Jurisprudence.     The   heir   is 
always  appointed  by  the  law,  the  maxim  being  Solus  The  heir  ia 
Deus  hceredem  facere  potest,  non  homo  (t)  ;   and  all  other  ^^\^^^^ 
persons,  whom  a  tenant  in  fee  simple  may  please  to 
appoint  as  his  successors,  are  not  his  heirs  but  his  assigns.  Assigns. 
Thus,  a  purchaser  from  him  in  his  lifetime,  and  a  devisee 
under  his  will,  are  alike  assigns  in  law,  claiming  in  oppo- 
sition to,  and  in  exclusion  of  the  heir  who  would  otherwise 
have  become  entitled  (u). 

There  are  certain  exceptions  to  the  general  power  llxceptioii 
of  disposition  now  incident  to  the  ownership  of  lands.  aUemtiou. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case  of  an  infant,  or  person  under  the  age  of  twenty- 
one  years  [x).     As  the  incidents  of  every  estate  in 
land  may  be  affected  by  the  personal  incapacity  of 
the  tenant,    the   modifications   made   thereby   will  be 
explained  in  a  subsequent  part  of  the  book.     In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land 
whatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound   miad. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.     Thus  the  alienation  of  land  to  or  for  the  benefit  Alienation 
of  a  corporation  {y)  into  mortmain  (z),  otherwise  than  ^^i^. 
under  the  authority  of  a  royal  licence,  or  a  statute,  is 
a  cause  of  forfeiture  to  the  lord  of  the  fee ;    or  if  he 
fail  to  enter  within,  a  year,  to  his  superior  lord :    and 
in.  default  of  entry  thereon  by  any  mesne  lord,  to  the 

however,  3  Black.   Comm.   224,  (x)  Ante,  p.  60. 

where    the    correct    account    is  (y)  A  Corporation  is   an   arti-  Corporation. 

given.  ficial  person  enjoying  by  fiction 

(t)  1  Eeeve's  Hist.  Eng.  Law,  of  law  the  capacity  of  holding 

105  ;  Co.  Litt.  191  a,  n.  (1),  vi.  3.  property,    and    immortal    exist- 

(«)  Hogan  v.  Jackson,  Cowp.  ence  ;   see  post,  ch.  xii. 

305  ;   Co.  Litt.  191  a,  u.  (1),  vi.  (z)  See  ante,  p.  53,  n.  (m) 
10. 
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Licence  in 
mortmain. 


Alienation 
of  land  for 
charitable 
purposes. 


Crown  (a).  The  penalty  of  forfeiture  was  originally 
imposed  on  the  alienation  of  land  into  mortmain  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereby  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  (b).  And  it  was 
formerly  necessary,  in  order  to  convey  land  into  mort- 
main without  incurring  forfeiture,  ~to  have  the  licence 
not  only  of  the  Crown  but  also  of  the  lord  of  the  fee 
and  every  other  mesne  lord  (c).  But  in  modern  times 
the  rights  of  mesne  lords  having  become  comparatively 
trifling  (d),  the  licence  of  the  Crown  alone  has  been 
rendered  by  Parliament  sufficient  for  the  purpose  (e). 
So  that  at  the  present  day,  if  a  corporation  be  autho- 
rised to  hold  lands  by  royal  licence  or  by  statute,  it 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it. 
Again,  the  alienation  of  lands  for  charitable  purposes 
is  placed  under  severe  restrictions,  which  were  first 
imposed  by  an  Act  of  George  II.,  commonly  called  the 
Mortmain  Act  (/),  and  now  repealed  and  replaced  by 
the  Mortmain  and  Charitable  Uses  Act,  1888  {g).  Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  (h),  for  any  charitable  uses,  is  void  (i),  unless 
made  in  accordance  with  the  requirements  of  the  Act  (k). 


assurance 
of  land  to 
charity. 


(a)  Stat.  51  &  52  Vict.  c.  42, 
*Require-  s-  I-  replacing  7  Edw.  I.  st.  2,  & 
ments  for  the  15  E,'"-  II-  <=•  5-  Any  superior 
lord  must  enter  within  six 
months  after  his  inferior's  right 
of  entry  has  expired. 
(6)  See  ante,  p.  54. 

(c)  2  Black.  Comm.  269  ;  Shel- 
ford  on  Mortmain,  35. 

(d)  See  ante,  pp.  56,  58,  65. 

(e)  Stat.  51  &  52  Vict.  c.  42, 
s.  2,  replacing  stat.  7  &  8  Will. 
III.  0.  37. 

( / )  Stat.  9  Geo.  II.  c.  36. 

(g)  Stat.  51  &  52  Vict.  c.  42, 
see  s.  13  and  schedule  ;  see  also 
stat.  26  &  27  Vict.  u.  106. 

(h)  See  stat.  54  &  55  Vict. 
c.  73,  s.  3. 

(t)  See  Churcher  v.  Martin, 
42  Ch.   D.  312,  decided  on  the 


Act  of  George  II. 

{k)  *The  assurance  must  be 
made  (i.)  by  deed  (ii.)  executed 
before  at  least  two  witnesses, 
(iii.)  twelve  months  at  least 
before  the  assurer's  death,  and 
(iv.)  enrolled  in  the  central 
office  of  the  Supreme  Court 
within  six  months  after  execu- 
tion ;  and  (v.)  must  be  made  to 
take  effect  in  possession  imme- 
diately for  the  charitable  use 
intended ;  and  (vi.)  must,  as  a 
rule,  be  without  any  provision 
for  the  benefit  of  the  assurer  or 
his  successors.  Condition  (iii.) 
is  not  imposed  on  sales  of  land 
to  a  charity  for  full  value. 
Assurances  of  personal  estate  to 
be  laid  out  in  the  purchase  of 
land   for  a   charity  are   subject 
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These  prohibited  the  gift  by  will  to  a  charity  of  any  Devise  of 

interest  in  land. 

1891  (I),  land  may 

of  any  charitable 

to    be    sold,    as 

testator's  death. 

table  institutions 

restrictions   laid 

relaxed  (m). 


But  now,  by  an  amending  Act  of''?'"'^.*° 

■^     .  °  chanty. 

be  assured  by  will  to  or  for  the  benefit 
use  ;  but  in  such  case  it  is  required 
a  rule,  within  one  year  from  the 
There  are,  however,  several  chari- 
and  objects,  in  favour  of  which  the 
on   the  gift   of   land   in   charity   are 


Under  a  statute  of  Elizabeth  (n),  in  terms  avoiding  Voluntary 
conveyances   made   ivith  intent  to  defraud  subsequent  £0"^^^''^°'^^ 
purchasers,  it  was  held  that  voluntary  conveyances  of  voidable  by 
any  estate  in  lands,  tenements,  or  other  hereditaments  conveyance 
whatsoever,  and  conveyances  of  such  estates,  made  with  ^°^  value. 
any  clause  of  revocation  at  the  will  of  the  grantor,  were 
void  as  against  subsequent  purchasers  for  money  or 
other  valuable  consideration  (0).     The  transfer  of  pro- 


to  similar  restrictions  ;  but  now, 
if  personalty  be  directed  to  be 
so  laid  out  by  wiU,  it  shall  be 
held  for  the  benefit  of  the  charity 
as  though  there  had  been  no 
direction  to  buy  land  with  it. 
See  stats.  51  &  52  Vict.  c.  42,  s.  4 ; 
54  &  55  Vict.  ».  73.  When  land 
has  been  already  devoted  to 
charitable  purposes,  the  convey- 
ance thereof  to  other  trustees  or 
to  another  charity  does  not  fall 
within  the  purview  of  the  Mort- 
main Act ;  Walker  v.  Richardson, 
2  M.  &  W.  882 ;  A.-6.  v.  Glyn, 
12  Sim.  84 ;  Ashton  v.  Jones,  28 
Beav.  460.  By  stat.  33  &  34 
Vict.  c.  34,  the  investment  on 
mortgage  of  land  of  any  money 
held  by  any  corporation  or  trus- 
tees for  any  public  or  charitable 
purpose  is  exempted  from  the 
conditions  of  the  Mortmain  Act, 
and  also  from  any  forfeiture  for 
alienation  of  land  into  mortmain. 

(/)  Stat.  54  &  55  Vict.  0.  73, 
s.  5 ;  see  Re  Bridger,  1894,  1  Ch. 
297  ;   Re  Hume,  1895,  1  Ch.  422. 

(m)  See  stats.  51  &  52  Vict. 
c.  42,  Part  III. ;    54  &  55  Vict. 


c.  73,  s.  10;  55  &  56  Vict.  c.  11, 
29  (s.  10);  Shelford  on  Mort- 
main, 46—49,  57,  241,  255,  256  ; 
1  Jarm.  Wills,  272—274,  6th  ed. ; 
Index  to  Statutes,  Mortmain,  2, 
3.  As  to  the  conveyance  of  land 
for  sites  for  schools,  see  stats. 
4  &  5  Vict.  u.  38,  ss.  2,  10,  16  ; 
7  &  8  Vict.  c.  37,  s.  3  ;  12  &  13 
Vict.  u.  49,  ss.  3,  4  ;  14  &  15  Vict, 
c.  24  ;  15  &  16  Vict.  c.  49  ;  for 
sites  for  literary,  scientific  and 
like  institutions,  stat.  17  &  18 
Vict.  c.  112,  ss.  1,  13,  14;  for 
recreation  grounds  and  play- 
grounds, stat.  22  Vict.  c.  27  ;  for 
sites  for  places  of  worshiiJ  or 
burial,  stats.  30  &  31  Vict.  c. 
133  ;  36  &  37  Vict.  u.  50,  ss.  1, 
4  ;  45  &  46  Vict.  c.  21  ;  for 
dwellings  for  the  working  classes, 
stat.  53  &  54  Vict.  c.  16. 

(n)  Stat.  27  Eliz.  c.  4,  made 
perpetual  by  39  Eliz.  c.  18,  s.  31  ; 
see  2  Dart  V.  &  P.  913  sq.,  7th  ed. 

(o)  This  construction  of  the 
Act  was  not  applied  to  voluntary 
conveyances  to  a  charity  ;  Ram- 
say V.  Gilchrist,  1892,  A.  C.  412. 
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Valuable  con- 
Bidefation. 


Voluntary 
conveyances 
no  longer  so 
voidable. 


Conveyances 
void  as 
against 
creditors. 


perty  as  a  free  gift  is  called  a  voluntary  conveyance ; 
while  a  conveyance  or  a  promise  is  said  to  be  made  for 
valuable  consideration,  when  something  is  exacted  in 
return  for  it ;  not  necessarily  the  payment  of  money, 
but  anything  which  is  a  burden  on  the  party  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  value  {p).  '  The  effect  of  this  construction  of  the 
statute  of  Elizabeth  was  that  any  person  who  made  a 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser  ;  and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (q).  If,  how- 
ever, the  settlement  were  founded .  on  any  valuable 
consideration,  such  as  that  of  an  intended  marriage,  it 
could  not  be  defeated  (r).  And  if  one  to  whom  land 
had  been  voluntarily  conveyed,  conveyed  the  same  to 
another  for  value,  the  latter  could  not  be  deprived  of 
his  right  to  the  land  by  subsequent  purchasers  from 
the  maker  of  the  voluntary  conveyance  (s).  But  the 
judicial  interpretation  of  this  statute  with  respect  to 
voluntary  conveyances  was  removed  by  an  Act  of  1893, 
since  the  passing  of  which  no  voluntary  conveyance  of 
lands,  made  bond  fide  and  without  any  fraudulent 
intent,  can  be  defeated  by  reason  of  any  subsequent 
purchase  for  value  (t).  Voluntary  conveyances,  and  also 
conveyances  tending  to  defraud  creditors,  though  made 
for  value,  are  liable  to  become  void  as  against  creditors, 
as  will  be  explained  in  treating  of  creditors'  rights  (u). 


*Estate  duty, 
where  pay- 


Ip)  See  Holmes  on  the  Com- 
mon Law,  253,  267—271,  289— 
297  ;  2  Dart,  V.  &  P.  913  sq.,  7th 
ed. ;  Wms.  Pers.  Prop.  180,  17th 
ed. 

(q)  Upton  V.  Basset,  Vvo.  Eliz. 
444,  3  Rep.  83  a  ;  Sug.  V.  &  P. 
ch.  22,  s.  1  ;   Sug.  Pow.  ch.  14. 

(r)  Colvile  v.  Parker,  Cro.  Jac. 
158  ;   Sug.  Pow.  ch.  14. 


(s)  Prodgers  v.  LangAam,  1 
Sid.  133  ;  Sug.  V.  &  P.  719,  720 ; 
2  Dart,  V.  &  P.  928,  7th  ed. 

{()  Stat.  56  &  57  Vict.  c.  21, 
passed  29th  June,  1893,  and 
saving  previous  avoidances  of 
voluntary  conveyances  under  the 
rule  in  question. 

(tt)  Post,  ch.  xi.  *I£  a  volun- 
tary conveyance   be  not  made 
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Tenant  in  fee  simple  has  the  right  of  free  enjoy-  Free  enjoy- 
ment {x)  to  the  fullest  extent  which  is  consistent  with  tenant  fn  fee 
the  security  of  his  neighbours'  persons  and  property  [y).  simple. 
Thus  he  may  open  and  work  mines  (2),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,    pull    down    buildings,    and   generally    commit 
what    waste    he    will  (a) ;     he    may    also     cultivate 
his  lands  as  he  hkes  (6),  or  may  build  over  them  at  his 


bond  fide  three  years  before 
the  grantor's  death,  or  if  bond 
fide  possession  be  not  assumed  by 
the  grantee  under  a  voluntary 
conveyance  immediately  upon 
the  making  thereof,  and  thence- 
forward retained  to  the  entire 
exclusion  of  the  grantor  or  of 
any  benefit  to  him  by  contract 
or  otherwise,  or  if  a  voluntary 
conveyance  reserve  a  life  interest 
or  power  of  revocation  to  the 
grantor,  estate  duty  will  be 
payable  at  his  death  in  respect 
of  the  property  conveyed  ;  see 
Stat.  57  &  58  Vict.  c.  30,  ss.  1,  2 
(1  c),  amended  by  10  Edw.  VII. 
0.  8,  s.  59  (1),  which  substituted 
three  years  for  twelve  months, 
except  as  to  conveyances  made 
before  the  30th  April,  1908,  or 
for  public  or  charitable  purposes, 
A.-G.  V.  Seccombe,  1911,  2  K.  B. 
688 ;  A.-G.  V.  Milne,  1914,  A.  C. 
765  ;  post,  ch.  x. 

"Voluntary  conveyances  exe- 
cuted on  or  after  the  29th  April, 
1910,  are  (with  a  few  exceptions) 
chargeable  with  the  like  stamp 
duty  as  if  they  were  conveyances 
on  sale,  with  the  substitution  of 
the  value  of  the  property  con- 
veyed for  the  amount  or  value 
of  the  consideration  for  the  sale  ; 
and  the  stamp  must  be  adjudi- 
cated, Stat.  10  Edw.  VII.  0.  8, 
s.  74 ;  see  post,  Part  VI.  Volun- 
tary conveyances  executed  before 
that  date  were  chargeable  with 
a  stamp  duty  of  10s.  only,  stat. 
54  &  55  Vict.  c.  39,  b.  1,  and 
First  Sched,  tit.  Deed,  replacing 
33  &  34  Vict.  c.  97,  s.  3,  and 
Sched. ;  post,  ch.  vi.  fUn- 
stamped  or  insufficiently  st9.mped 
instruments  may  not,  except  in 

WJIJ. 


criminal  proceedings,  be  given 
in  evidence  or  be  available  for 
any  purpose  whatever  :  but  such 
instruments  may,  as,  a  rule,  be 
received  in  evidence  on  payment 
of  the  ijroper  duty  and  the 
appointed  penalty ;  see  stat. 
54  &  55  Viet.  u.  39,  ss.  14,  15, 
replacing  33  &  34  Vict.  c.  97, 
ss.  15— -17,  and  17  &  18  Vict, 
c.  125,  ss.  28,  29  ;  Re  Coolgardie 
Goldfields,  Ltd.,  1900,  1  Ch.  475  ; 
Fengl  v.   Fengl,    1914,    P.    274. 

(x)  Ante,  p.  2. 

(y)  Bract.  221  a,  "  Licitum  est 
unicuique  facere  in  suo  quod 
damnum  injuriosum  non  eveniet 
victno ;  "  see  Corporation  of  Brad- 
ford V.  Pickles,  1895,  1  Ch.  145, 
A.  C.  587 ;  Horton  v.  Colwyn  Bay, 
dkc,  Council,  1907,  1  K.  B.  14, 
21  ;  affirmed,  1908,  1  K.  B.  327  ; 
Steam  v.  Prentice  Bros.,  Ltd., 
1919,  1  K.  B.  394. 

(z)  Except  gold  and  silver 
mines,  which  belong  to  the 
Crown  ;  The  Case  of  Mines,  1 
Plowd.  310,  336;  1  Black. 
Comm.  295 ;  A.-G.  v.  Morgan, 
1891, 1  Ch.  432.  See  ante,  pp.  34, 
36, 

By  stat.  8  &  9  Geo.  V.  c.  52, 
s.  1,  searching  or  boring  for  or 
getting  petroleum  is  prohibited 
except  on  behalf  of  or  under  a, 
licence  from  the  Crown. 

(a)  See  2  Inst.  299 ;  2  Black. 
Comm.  282. 

(6)  By  stat.  7  &  8  Geo.  V. 
c.  46,  Part  IV.,  s.  9,  amended  by 
8  &  9  Geo.  V.  c.  36,  the  Board  of 
Agriculture  and  Fisheries  is  now 
empowered  to  enforce  the  proper 
cultivation  of  land,  if  in  their 
opuiion  the  land  is  not  being 
cultivated  according  to  the  rules 


able  after 
voluntary 
conveyance. 


Royal 
Mines. 

*Stamps  on 

voluntary 

conveyances. 

Getting 
petroleum. 


Statutory 
power  to 
enforce  the 
proper 
cultivation 
of  land. 

tUnstamped 
instruments. 
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pleasure  (c).  But  he  must  not  do  anything  upon  his 
own  land  which  is  a  nuisance  to  his  neighbours ;  as 
carrying  on  any  occupation  which  endangers  their 
lives  or  health,  injures  their  property,  or  unreasonably 
interferes  with  their  comfort  (d).  And  if  he  brings  on 
to  his  land  any  substance,  such  as  water,  or  filth,  which 
is  not  naturally  there,  he  must  keep  it  in  at  his  own 
peril  (e).  As  we  shall  see  hereafter,  the  free  enjoyment 
of  a  tenant  in  fee  may  be  curtailed  by  the  agreement 
of  himself  or  his  predecessors  ;  as  in  the  case  of  land 
subjected  to  rights  of  way,  rights  of  common,  or 
restrictions  in  equity  as  to  its  use. 

Involuntary  According   to   modem   law,    there   is   generally   in- 

oHandB™  cident  to  ownership,  not  only  the  right  of  free  dis- 
position, but  also  the  liability  to  what  may  be  called 
involuntary  alienation  of  the  thing  owned  at  the 
instance  of  the  owner's  creditors.  And  the  lands  of 
a  tenant  in  fee  simple  are  now  liable  to  be  taken  to 
satisfy  his  debts  of  every  kind,  not  only  from  his  own 
hands  in  his  lifetime,  but  also  from  the  hands  of  those 
entitled  after  his  death,  and  even,  as  we  shall  see, 
from  the  hands  of  purchasers  from  him.     The  habUity 

of  good  husbandry,  or  for  the  pur-  Seton  on  Judgments,  599 — 605, 

pose  of  increasing  in  the  national  7th  ed. ;   Wood  v.  Comoay  Corpn., 

interest  the  production  of  food,  1914,  2  Ch.  47. 

the  mode  of  cultivating  the  land  (e)  RyJands  v.  Fletcher,  L.  R. 

or  the  use  to  which  it  is  being  3  H.  L.  330 ;   Ballard  v.  Tomlin- 

put  should  be  changed,  son,  29   Ch.   D.   115 ;    National 

(c)  See  ante,  p.  67.     The  erec-  Telephone  Co.  v.  Baker,  1893,  2 

tion  of  new  buildings  in  London  Ch.  186  ;    Foster  v. 


and   other   towns,   and   also   in  Urban   Council,   1906,    1   K.  B. 

many  rural  districts,  is,  however,  648  ;    West  v.  Bristol  Tramways 

controlled   by  statute  or  statu-  Co.,  1908,  2  K.  B.  14 ;    Charing 

tory  regulations ;    see  Index  to  Cross  Electricity  Supply  Co.  v. 

Statutes,   MetroiJoIis,    2,    Public  Hydraulic    Power    Co.,    1914,    3 

Health  3,  Towns  1  (b  5) ;   Smith  K.    B.     772  ;      see    Ponting    v. 

V.  Chmley  District  Council,  1897,  Xoakes,    1894,    2    Q.    B.    281 ; 

1    Q.    B.    532,    678;     A.-O.    v.  and  ci.  Richards  y.  Lothian,  191S, 

Parish,  1913,  2  Ch.  444.  A.   C.   263.      This  principle  has 

(d)  See  3  Black.  Comm.  216 ;  been    applied    to     overhanging 

Bac.  Abr.  Nuisance  ;    Joyce  on  trees ;    Smith  v.  Giddy,  1904,  2 

Injunctions,  Part  I.  oh.  1,  s.  15  ;  K.  B.  448  ;    of.  Cheater  v.  Cater, 

Kerr    on    Injunctions,    ch.     6 ;  1918,  1  K.  B.  772. 
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of  an  estate  in  land  to  involuntary  alienation  affords 
another  instance  of  a  matter  in  which  the  law  has  now 
attained  a  certain  uniformity,  but  which  cannot  well 
be    understood    apart    from    its    history.       And    the 
explanation  of  creditors'   rights  against  land  involves 
a   long   and   complicated   story.     They   are,    therefore, 
reserved  for  subsequent  consideration,  more  especially 
as  they  affect  all  estates  in  land  (/).     It  may  be  useful, 
however,  to  give  here  the  outlines  of  this  liability  to  Liability  of 
alienation    at    the   instance    of    creditors.       From    the  their  owner's 
thirteenth  year  of  Edward  I.,   one-half  (g),  and  since  debts, 
the  year  1838  the  whole  (h),  of  a  man's  freeholds  has 
been  liable  to  be  taken  in  execution  of  a  judgment  {i) 
for  debt  or  damages  against  him  ;    the  creditor  having 
the  right  to  hold  the  land  so  taken  till  his  claim  be 
satisfied  out  of  the  profits,  and  being  enabled  under 
statutes  of  Victoria  to  obtain  a  sale  of  the  property  and 
payment  out  of  the  proceeds   iji).     A  man  has  been 
liable  to  be  divested  of  his  freeholds  upon  bankruptcy  Bankruptcy, 
ever  since  a  statute  of  Henry  VIII.  (?)  first  instituted 
bankruptcy  proceedings  ;  the  gist  of  which,  as  the  reader 
is  probably  aware,  is  the  surrender  of  all  a  debtor's 
property  for  his  creditors'  benefit.     And  now,  when  a 
man  is  adjudged  bankrupt,  all  his  property  becomes 
divisible  amongst  his  creditors,  and  vests  at  once  in  a 
trustee  for  them  (m).     By  the  common  law,  as  settled  in 
Edward  the  First's  reign,  the  heir  of  a  tenant  in  fee  Liability 
simple  was  liable,  to  the  extent  of  the  land  descended  debtTafte^r 
to  him,  to  satisfy  those  debts  with  the  payment  of  his  death, 
which  the  late  tenant  had  by  special  contract  (that  is, 
by  sealed  writing  (rt) ),  expressly  charged  his  heir.     And 

(/)  Seejiorf,  ch.  xi.  ss.  4 — 6. 

[g)  Stat.  13  Edw.  L  o.  18.  {I)  Stat.  34  &  35  Hen.  VIII. 

(h)  Stat.  1  &  2  Vict.  ^.  110,  c.  4. 
s.  11-  (m)  Stat.  4  &  5  Geo.  V.  c.  59, 

(i)  See  ante,  p.  24,  and  n.  (c)  s.  18. 
thereto.  (n)  Ante,   pp.    18,   n.    (r),   32, 

(h)  See  stats.  1  &  2  Vict.  c.  110,  n.   (e). 
s.   13;    27   &   28   Vict.   c.    112, 
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this  liability  was  extended  by  an  Act  of  William  and 
Mary  (o)  to  a  devisee.  Also,  when  testamentary  aliena- 
tion -was  permitted  (p),  fee  simple  estates  were  liable 
to  debts  charged  thereon  by  the  tenant's  will.  But 
it  was  not  until  the  year  1833  that  they  were  sub- 
jected to  debts  of  the  deceased  tenant  made  without  so 
binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all 
their  late  owner's  debts,  including  his  ordinary  debts 
incurred  without  sealed  writing,  which  are  called  simple 
contract  debts  (q).  It  may  also  be  mentioned  here 
Crown  debts,  that  special  privileges  are  accorded  to  the  Crown  for 
the  recovery  of  debts  due  to  it,  in  the  way  of  seizure  of 
the  debtor's  lands. 


The  right  and 
liability  to 
alienation 
inherent  in 
ownership. 


Gift  may  be 
confined  to 
period  of 
personal 
enjoyment. 


So  inherent  in  ownership  is  the  right  of  aliena- 
tion (r),  that  it  is  impossible  for  any  owner  to  be  divested 
of  it,  and  yet  retain  the  other  advantages  of  property. 
And  in  the  same  manner  the  liability  of  property  to 
alienation  for  debt  cannot  by  any  means  be  got  rid 
of  (s).  So  long  as  any  estate  in  land  is  in  the  hands 
of  any  person,  so  long  does  his  power  of  disposition 
continue  (/),  and  so  long  also  continues  his  liability 
to  have  the  estate  taken  from  him  to  satisfy  the  demands 
of  his  creditors  (m).  And  any  attempt  to  annex  a 
general  restriction  on  alienation  to  a  gift  of  any  pro- 
perty is  void,  as  being  repugnant  to  the  gift  (x).  It 
is,  however,  possible  to  confine  the  duration  of  a  gift 
to  the  period  to  which  it  can  be  personally  enjoyed  by 


(o)  Stat.  3  Will.  &  Mary,  c.  14. 

{p)  Ante,  p.  76. 

{})  See  stats.  3  &  4  Will.  IV. 
c.  104;  32  &  33  Vict.  c.  46; 
ante,  pp.  29,  58,  76. 

(r)  See  ante,  p.  2. 

(s)  2  Jarm.  Wills,  1487  sq., 
1500  «?.,  6th  ed. 

(()  Litt.  t,.  360;  Co.  Litt. 
206  b,  223  a. 


(k)  Brandon  v.  Robinson,  18 
Ves.  429,  433. 

{x)  See  3  Davidson,  Prec.  Conv. 
109  sq.,  3rd  ed.  ;  2  Jarm.  Wills, 
1487  sq.,  6th  ed. ;  Wilhams 
on  Settlements,  134—136;  Be 
Rosher,  26  Ch.  D.  801 ;  Re  Dug- 
dale,  38  Ch.  D.  176 ;  Re  EUiot, 
1896,  2  Ch.  353 ;  ante,  p.  2,  a. 
(c) ;   cf.  p.  72,  u.  (q). 
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the  grantee.  Thus  one  may  give  land  to  or  in  trust 
for  another  until  he  shall  dispose  of  the  same,  or  shall 
become  bankrupt,  or  until  some  act  or  event  shall 
occur  which  would  cause  his  personal  enjoyment 
thereof  to  cease.  Personal  property  may  be  settled  in 
the  same  way  (y).  And  this  is  frequently  done.  In 
such  cases,  if  the  grantee  become  bankrupt,  or  attempt 
to  make  any  disposition  of  the  property,  it  will  not 
vest  in  the  creditor's  trustee,  or  follow  the  intended 
disposition ;  but  the  interest  which  had  been  given  to 
the  gxantee  will  thenceforth  entirely  cease,  in  the  same 
manner  as  where  lands  are  given  to  a  person  for  life 
his  interest  terminates  at  his  death.  If,  however,  a 
man  attempt  to  settle  his  own  property  in  such  a  way 
that  he  shall  enjoy  the  same  until  his  bankruptcy,  on 
the  happening  of  which  his  interest  therein  shall  cease, 
and  the  property  go  over  to  some  other  person  than 
the  creditors'  trustee,  the  attempted  settlement  will 
in  general  be  void,  as  against  the  trustee  in  his  bank- 
ruptcy, as  a  fraud  on  the  bankruptcy  laws  ;  and  the 
property  will  vest  in  the  trustee  for  the  benefit  of  the 
creditors  in  the  bankruptcy  (z).  But  in  all  other 
respects,  and  as  against  all  other  persons  than  the  trustee 
and  creditors  in  his  bankruptcy,  a  man  may  lawfully 
settle  his  own  property,  or  the  income  thereof,  upon 
or  in  trust  for  himself  until  he  shall  alienate  or  charge 
it  or  any  other  event  shall  occur  whereon  he  would, 
if  absolutely  entitled,  be  deprived  of  the  enjoyment 
thereof,  and  so  that  in  any  such  event  it  shall  go  over 

{y)  Lockyer  v.  Savage,  2  Str.  or  trusts,  to  take  effect  by  way  of 

947 ;    Ex  parte  Hinton,  14  Ves.  gift   over  in  the   event  of   his 

598 ;    Kay,  J.,  Be  Dugdale,  38  bankruptcy,  of  such  an  amount 

Ch.  D.  176,  180,  181  ;    3  David-  of  his  own  property  as  is  equal  in 

son,  Preo.  Conv.  110  sj.,  3rd  ed.  ;  value     to     his     wife's     fortune 

2  Jarm.  Wills,  1505  sq.,  6th  ed.  received  by  him  upon  his  mar- 

(z)  Higinbotham  v.  Holme,  19  riage  or  to  her  separate  property 

Ves.  88 ;    Whitmore  v.  Mason,  2  received     by     him    after    their 

J .  &  H.  204  ;   Merry  v.  Pownall,  marriage  ;    Lester  v.  Garland,  5 

1898,  1  Ch.  306  ;    Re  Burroughs  Sim.  205  ;   Mackintosh  v.  Pogose, 

FmoUr,  1916,  2  Ch.  251.     But  a  1895,  1  Ch.  505. 
man  may  create  valid  limitations 
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to  some  other  person.  And  in  such  case  if  he  should 
alienate  or  charge  his  interest  in  the  property  (a),  or 
if  involuntary  alienation  should  occur  through  any 
other  event  than  his  bankruptcy  (as  by  a  creditor 
attempting  to  take  the  property  in  execution  (6) ),  the 
settlor's  own  interest  in  the  property  will  cease  and 
the  gift  over  will  take  efEect.  And  even  if  he  should 
become  bankrupt,  but  the  whole  of  the  property  so 
settled  should  not  be  required  to  satisfy  the  creditors 
in  the  bankruptcy,  his  own  interest  will  cease  and  the 
gift  over  will  take  efiect  with  respect  to  so  much  of  the 
settled  property  as  is  not  needed  to  pay  such 
Exception,  creditors  (c).  An  exception  to  the  rule  prohibiting 
restriction  on  alienation  occurs  in  the  case  of  a  woman, 
who  is  permitted  to  have  property  settled  on  her  in 
such  a  way  that  she  cannot  when  married  make  any 
disposition  of  it  during  the  coverture  or  marriage ;  but 
this  mode  of  settlement  is  of  a  comparatively  modern 
date  (d).  There  are  also  certain  cases  in  which  the 
personal  enjoyment  of  property  is  essential  to  the  per- 
formance of  certain  public  duties,  and  in  which  no 
alienation  of  such  property  can  be  made ;  thus  a 
benefice  with  cure  of  souls  cannot  be  directly  charged  or 
encumbered  (e).  So  offices  concerning  the  adminis- 
tration of  justice,  and  pensions  and  salaries  given 
by  the  State  for  the  support  of  the  grantee  in  the  per- 

(a)  Brooke  v.  Pearson,  27  Beav.  Vict.  c.  75,  s.   19  ;    Wms.  Pers. 

181  ;    Knight  v.  Browne,  7  Jur.  Prop.,  546 — 550,  17th  ed. 
N.  S.  894  ;  Mackintosh  V.  Pogose,  (e)  Stats.   13  Eliz.  c.  20  ;    57 

1895,  1  Oil.  505,  513.  Geo.  III.  c.  99,  s.  1 ;   1  &  2  Vict. 

(6)  Be  DetmoU,  40  Cli.  D.  585.  c.  106,  s.  1 ;    Shaw  v.  Pritchard, 

(c)  Be  Johnson  Johnson,  1904,  10  B    &  C.  241  ;   Long  v.  Stone, 

1  K.  B.  134,  deciding  that  in  3  De  G.  &  S.  308  ;  Hawkins  t. 
such  circumstances  the  gift  over  Gathercole,  6  De  G.,  M.  &  G.  1. 
is  effective  as  against  tlie  credi-  But  a  sequestration  of  the  profits 
tors  in  a  subsequent  bankruptcy  ;  of  a  benefice  may  be  obtained  in 
of.   Be  Burroughs  Foioler,   1916,  execution  of  a  judgment  against, 

2  Ch.  251.  or  on  the  bankruptcy  of,  a  bene- 

(d)  Brandon  v.  Robinson,  18  ficed  clergyman  ;  3  Black.  Comm. 
Ves.  434  ;  TuUelt  v.  Armstrong,  418  ;  R.  S.  C.  1883,  Order  XLIII. 
1  Beav.  1,  4  M.  &  Cr.  390  ;  Scar-  rr.  3—5,  Appendix  H.,  No.  7  ; 
borough  V.  Borman,  1  Beav.  34,  stat.  4  &  5  Geo.  V.  c.  59,  s.  50. 

4  M.  &  Cr.  377  ;    stat.  45  &  46 
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formance  of  present  or  future  duties,  cannot  be 
aliened  (/);  though  pensions  for  past  services  are, 
generally  speaking,  not  within  the  rule  (g). 

In  addition  to  the  interest  which  may  be  created  Husbands 
by  alienation,   either  voluntary  or  involuntary,   there  ^^^  ^^'^'^^' 
are  certain  rights  conferred  by  law  on  husbands  and 
wives  in  each  other's  lands,   by  means  of  which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.     These  rights  will  be  the  subject 
of  a  future  chapter.     If,   however,   the  tenant  in  fee 
simple  should  not  have  disposed  of  his  estate  in  his 
lifetime,  or  by  his  will,  and  if  it  were  not  swallowed  up 
by  his  debts,  his  lands  would,  at  common  law,  descend 
(subject  to  any  rights  of  his  wife)  to  the  heir  at  law. 
As  we  have  seen  (h),  under  the  Land  Transfer  Act,  1897, 
a  man's  estates  in  fee  simple  now  devolve,  on  his  death, 
to  his  executors  or  administrator  in  the  first  instance  ; 
but  the  heir's  title  to  succeed  to  them,  if  not  devised 
away  from  him,  is  not  destroyed,  and  if  they  are  not 
required   to   satisfy   the   deceased   tenant's   debts   and 
testamentary  or  administration  expenses,  the  heir  can 
require  the  executors  or  administrator  to  convey  them 
to  him.     The  heir,  as  we  have  before  observed  {i),  is  a  The  heir  at 
person  appointed  by  the  law.     He  is  called  into  exist- 
ence by  his   ancestor's   decease,   for   no    man    during 
his  lifetime  can  have  an  heir.    Nemo  est  hceres  viventis. 
A  man  may  have  an  heir  apparent  or  an  heir  presump-  Heir 

apparent. 

(/ )  Flarty  v.  Odium,  3  T.  Rep.  ton,  1916,  1  A.  C.  428,  441—444. 
681;  Lidderdale  V.  Duke  of  Mon-  (g)  M'CartAyv.Ooold,lBa.\l&, 

trose,   4   T.    R.    248  ;      Wells   v.  Beatty,  387  ;  Tunstall  v,  Boothby 

Foster,  8  M.  &  W,  149  ;  Apthorps  10  Sim.  542  ;   Willcock  v.  Terrell, 

V.  Apthorpe,  12  P.  D.  192  ;  stats.  3  Ex.  D.  323,  334.   But  see  stats. 

5  &  6  Edw.  VI.  0.  16  ;    49  Geo.  28  &  29  Vict.  c.  73,  ss.  4,  5  ;   44 

III.  c.  126.     But,  in  case  of  bank-  &  45  Vict.  c.  58,  s.  141  ;    Lucas 

ruptcy,  the  whole  or  part  of  the  v.  Harris,  18  Q.  B.  D.  127  ;  Groive 

income  arising  from  any  office  or  v.  Price,  22  Q.  B.  D.  429  ;  Jones 

pension  of  the  bankrupt  may  be  tfe  Co.  v.  Coventry,  1909,  2  K.  B. 

ordered  to  be  paid  to  the  trustee  1029  ;  Se  Lupton,  1912,  1  K.  B. 

for  division  amongst  the  credi-  107. 
tors ;  Stat.  4  &  5  Geo.  V.  c.  59,  {h)  Ante,  pp.  29,  76 

s,    51 ;     Ex   parte    Huggins,    21  (i)  Ante,  p.  77 

Ch.  T>.  85  ;  HolUnshead  v.  Hazle- 
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Heir 
presumptive. 


Disclaimer. 


The  heir 
could  not 
disclaim. 


The  present 
law. 


tive,  but  until  his  decease  he  has  no  hew.  The  heir 
apparent  is  the  person  who,  if  he  survive  the  ancestor, 
must  certainly  be  his  heir,  as  the  eldest  son  in  the 
hfetime  of  his  father.  The  heir  presumptive  is  the  person 
who,  though  not  certain  to  be  heir,  at  all  events,  should 
he  survive,  would  yet  be  the  heir  in  case  of  the  ancestor's 
immediate  decease.  Thus  an  only  daughter  is  the  heiress 
presumptive  of  her  father ;  if  he  were  now  to  die, 
she  would  at  once  be  his  heir  ;  but  she  is  not  certain 
of  being  heir,  for  her  father  may  have  a  son,  who  would 
supplant  her,  and  become  heir  apparent  during  the 
father's  lifetime,  and  his  heir  after  his  decease.  An 
heir  at  law  is  the  only  person  in  whom  the  law  of  England 
vested  property,  whether  he  would  or  not.  If  I  make 
a  conveyance  of  land  to  a  person  in  my  hfetime,  or  leave 
him  any  property  by  my  will,  he  may,  if  he  pleases, 
disclaim  taking  it,  and  in  such  case  it  will  not  vest 
in  him  against  his  will  {k).  But  an  heir  at  law,  imme- 
diately on  the  decease  of  his  ancestor,  became  at  common 
law  presumptively  possessed,  or  seised  in  law,  of  all 
his  lands  (I).  No  disclaimer  that  he  might  make  would 
have  any  effect,  though,  of  course,  he  might,  as  soon 
as  he  pleased,  dispose  of  the  property  by  an  ordinary 
conveyance.  Under  the  Land  Transfer  Act,  1897  (m), 
the  heir  still  succeeds  immediately  upon  his  ancestor's 
death  to  the  beneficial  interest  in  the  lands  held  by  the 
ancestor  in  fee  simple  :  but  at  law  the  estate  of  the 
deceased  vests  at  once  in  his  executors,  if  he  should 
have  left  a  will  appointing  executors  (n) ;  and  they 
become  seised  of  the  lands  in  law  in  the  same  maimer 
as  the  heir  formerly  became  seised.  And  if  the  deceased 
should  have  left  no  executor,  or  died  intestate,  his  fee 
simple   estates   vest   in   his   administrator   so   soon   as 


(k)  Nicolson  vi  Wordsworth, 
2  Swanst.  365,  372  ;  Mallott  v. 
Wihon,  1903,  2  Ch.  494  ;  1  Wms. 
V.  &  P.  749,  n.  (e),  2nd  ed. 

(Z)  Watkins  on  Descents,  25, 


26  (4th  ed.  34). 

(m)  Ante,  pp.  29,  76. 

(n)  Be  Pawley  and  London  & 
Provincial  Bank,  1900,  1  Ch.  58 ; 
Be  Bobson,  1916,  1  Ch.  116. 
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appointed  (o).  And  the  lieir  does  not  now  acquire 
his  ancestor's  estate  at  law  (p),  until  the  lands  have 
been  conveyed  to  him  by  the  executors  or  adminis- 
trator. In  these  circumstances  it  does  not  appear 
that  the  heir  can  divest  himseK  of  his  beneficial  title ; 
but  it  remains  to  be  decided  whether  a  disclaimer 
by  the  heir  of  the  benefit  of  a  conveyance  made  to  him 
by  the  executors  or  administrator  can  have  any  effect. 

A  title  as  heir  at  law  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  alienation  was 
more  restricted.  And  when  it  does  occur  it  is  often 
established  with  difficulty.  This  difficulty  arises  more 
from  the  nature  of  the  facts  to  be  proved  than  from 
any  uncertainty  in  the  law.  For  the  tuIqs  of  descent 
have  now  attained  an  almost  mathematical  accuracy,  • 

so  that,  if  the  facts  are  rightly  given,  the  heir  at  law 
can  at  once  be  pointed  out.     The  accuracy  of  the  law  Gradual  pro- 
has  arisen  by  degrees,  by  the  successive  determination  fj^^gf*  * 
of  disputed  points.     Thus,  in  the  time  of  Henry  II.,  descents, 
when  the  laws  of  tenure  were  beginning  to  be  generally 
developed  (q),  an  estate  of  inheritance  held  by  military 
tenure  descended  first  to  the  deceased  tenant's  eldest 
or  only  son ;    whilst  the  inheritance  of  a  free  sokeman, 
if  anciently  divisible,  was  shared  between  all  his  sons  ; 
if  not,  it  passed  to  his  eldest  or  youngest  son,  according 
to  local  custom.    In  default  of  sons,  all  the  daughters 
succeeded   in   equal   shares,    whether   the   late   tenant 
were  sokeman  or  knight.     If  he  had  left  no  children, 
the  descendants  of  children  (r)  were  the  next  heirs.    In 
default  of  lineal  descendants,  the  brothers  and  sisters 

(o)  See  ante,  pp.  29,  76  ;   Wms.  432  ;     Be    Williams'    Trusts,    36 

Pers.  Prop.,  483,  484,  516—518,  Ch.  D.  231  ;   Larkin  v.  Drysdale, 

17th    ed.     Where    there    is    no  1  Victorian  L.  R.  (Law)  164. 

executor,  the  estate  still  descends  {p)  Except   of   course   in   the 

to  the  heir,  pending  the  appoint-  case  mentioned  in  the  previous 

ment  of  an  administrator  ;    Re  note. 

Griggs,  1914,  2  Ch.  547  ;   see  also  (q)  Ante,  p.  15. 

Re  Filling's  Trusts,  26  Ch.   D.  (r)  Glanv.  vii.  3. 
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came  in  ;   and  if  they  were  dead,  their  children  ;   then 
the  uncles  and  their  children  ;   and  then  the  aunts  and 
their  children  ;  males  being  'always  preferred  to  females, 
and  the  inheritance  of  males  or  females  in  equal  degree 
of  kinship  being  governed  by  the  same  rules  as  in  the 
case  of  sons  or  daughters  (s).      Bracton,   stating  the 
law  of  the  King's  Court  as  to  the  inheritance  of  land, 
gives  descent  to  the  eldest  of  several  sons  as  the  rule, 
and   mentions   the   case   of   sokemen's   land   anciently 
divisible  as  an  exception  (t).     As  the  term/ree  sokemen 
was  not  used  to  denote  any  but  the  original  class  of 
free   sokemen,    a   limited  and   diminishing   number   of 
men,  this  exception  did  not  become  the  rule  for  land 
held  in  socage  in  its  later  meaning  of  free  tenure  by 
certain  service  not  mihtary.       As  we  have  seen,  the 
tenants  in  socage  (in  this  sense  of  the  word)  included 
many    whose    services    were    originally    of    a    military 
nature   (m).     The  lands   of  these  remained  subject  to 
descent  to  the  eldest  son,  though  their  tenure  lost  its 
military  character.     And  whenever  new  tenures  were 
created  of  a  nature  to  be  classed  as  socage,  the  land 
followed  the  general  rule  of  descent  (a;).      Thus  descent 
to  the  eldest  of  several  males  in  the  same  degree  of 
kinship   was    established   as   the   law   for   all   freehold 
land,  whether  held  by  knight's  service  or  in  socage ; 
except,  as  we  have  seen,  in  the  case  of  the  custom  of 
gavelkind  {y).     In  Bracton's  time,  too,  or  shortly  after, 
it  was  estabhshed  that  all  descendants  in  infinitum  of 
any  person  who  would  have  been  heir,  if,  living,  were 
allowed  to  inherit  by  right  of  representation.     Thus,  if 
the  eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  that  issue,  though  a  grandson  or  granddaughter 
only,   was   to   be  preferred  in  inheritance  before  any 
younger  son  (z).     The  father,  moreover,  or  any  other 

(s)  Glanv.  vii.  4.  ii.  266—268. 

(t)  Bract.  £o.  62  b,  64,  76  a,  {y)  Ante,  pp.  59   60. 

(«)  Ante,  p.  53,  and  n.  (/).  («)  P.  &  M.  Hist.  Eng.  Law, 

{x)  P.  &  M.  Hist.  Eng.  Law,  ii.  281—284. 
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lineal  ancestor,  was  never  allowed  to  succeed  as  heir  to 
his  son  or  other  descendant.  And  it  was  established  after 
Bracton's  time,  that  kindred  of  the  half-blood  should  be 
altogether  excluded  from  inheritance  (a).  The  rules  of 
descent,  thus  gradually  fixed,  long  remained  unaltered. 
Lord  Hale,  in  whose  time  they  had  continued  the  same 
for  about  400  years,  was  the  first  to  reduce  them  to  a 
series  of  canons  (6)  ;  which  was  afterwards  admirably 
explained  and  illustrated  by  Blackstone,  in  his  well- 
known  Commentaries  ;  nor  was  any  alteration  made  till 
the  enactment  of  the  Inheritance  Act,  1833  (c).  By 
this  Act,  amongst  other  important  alterations,  the  father 
is  heir  to  his  son,  supposing  the  latter  to  leave  no  issue  ; 
and  all  lineal  ancestors  are  rendered  capable  of  being 
heirs  (d)  ;  relations  of  the  half-blood  are  also  admitted 
to  succeed,  though  only  on  fp-ilure  of  relations  in  the 
same  degree  of  the  whole  <)lood  (e).  The  Act  has, 
moreover,  settled  a  doubtful  point  in  the  law  of  descent 
to  distant  heirs.  The  rules  of  descent,  as  modified  by 
this  Act,  will  be  found  at  large  in  the  ninth  chapter. 

(a)  P.  &  M.  Hist.  Eng.  Law,       ss.  19,  20. 

ii.  284  sq.,  300  sq. ;    Litt.  s.  6.  (d)  Stat.  3  &  4  Will.  IV.  o.  106, 

(b)  Hale's    Hist.    Com.    Law,       s.  6. 

6th  ed.,  p.  318  sq.  (e)  St?       )&  4  Will.  IV.  c.  106, 

(c)  Stat.  3  &  4  Will.  IV.  c.  106,      =.  9. 
amended  by  22  &  23  Vict.  c.  35, 
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CHAPTEE  III. 

OP   AN   ESTATE   TAIL. 

Having  considered  the  incidents  of  tlie  greatest  Estate  tail, 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an  estate 
given  to  a  man  and  the  heirs  of  his  body.  This  is  such 
an  estate  as  will,  if  left  to  itself,  descend,  on  the  decease 
of  the  first  owner,  to  all  his  lawful  issue, — children, 
grandchildren,  and  more  remote  descendants  so  long 
as  his  posterity  endures, — in  a  regular  order  and  course 
of  descent  from  one  to  another :  and,  on  the  other 
hand,  if  the  first  owner  should  die  without  issue,  his 
estate,  if  left  alone,  will  then  determine.  An  estate 
tail  may  be  either  general,  that  is,  to  the  heirs  of  his  General  or 
body  generally  and  without  restriction,  in  which  case  '''^'"" 
the  estate  will  be  descendible  to  every  one  of  his  lawful 
posterity  in  due  course  ;  or  special,  when  it  is  restrained 
to  certain  heirs  of  his  body,  and  does  not  go  to  all 
of  them  in  general ;  thus,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  a  particular  wife ; 
here  none  can  inherit  but  such  as  are  his  issue  by  the 
wife  specified.  Estates  tail  may  be  also  in  tail  male,  Male  or 
or  in  tail  female  ;  an  estate  in  tail  male  cannot  descend 
to  any  but  males,  and  male  descendants  of  males ; 
and  cannot,  consequently,  belong  to  any  one  who 
does  not  bear  the  surname  of  his  ancestor  from  whom 
he  inherited  :  so  an  estate  in  tail  female  can  only  descend 
(a)  Ante,  p.  6. 
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to  females,  and  female  descendants  of  females  (6). 
Special  estates  tail,  confined  to  the  issue  by  a  particular 
wife,  are  not  now  common :  the  most  usual  kinds  of 
estates  tail  now  given  are  estates  in  tail  general,  and 
Gift  to  one      in  tail  male.     Tail  female  scarcely  ever  occurs.     There 

and  the  heirs    ■       ^  ri-jj!i.j.j.-i  i  ■• 

of  the  body  of  ^^  ^^^^  ^  peculiar  kmd  ot  estate  tail  rarely  occurrmg  m 

some  de-         practice :    that  conferred  by  a  gift  of  land  to  one  and 

ancestor         the  heirs  of  the  body  of  some  deceased  ancestor  of  his, 

of  his.  whose  lineal  heir  he  is.    As  where  B.  is  the  heir  of  his 

deceased  father  A.,  and  land  is  given  to  B.  and  the  heirs 

of  the  body  of  A.    In  such  case  B.  takes  an  estate  tail, 

but  of  such  a  nature  that  the  land  may  descend,  after 

the  failure  of  his  issue,  to  other  issue  of  A.    An  estate 

tail  of  this  kind  may  be  given  to  the  donee  and  the  heirs 

of  the  body  of  his  ancestor  generally,  or  to  him  and  the 

heirs  male,  or  female,  of  his  ancestor's  body  (c). 

Donee  in  tail.  The  Owner  of  an  estate  tail  is  called  a  donee  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donor  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
Tenant  in  tenant  in  tail,  for  he  holds  his  land  of  some  lord,  as 
**'^-  much  as  a   tenant  in  fee  simple  (d),   only  for  a   less 

estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership  ;  and,  as 
we  shall  see,  it  has  long  been  in  his  power  to  bar  the 
entail,  and  thus  convert  his  estate  into  an  estate  in  fee 

(6)  Litt.  ss.  13,  14,  15,  16,  21 ;  A.,  who  is  dead,  the  person,  who 

2  Black.  Comm.  113,  114.  is  the  heir  of  his  body,  takes  an 

(c)  Litt.     s.     30  ;      Co.     Litt.  estate  tail  of  this  kind ;    Feame 

27  a  ;    Dyer,  247  b,  pi.  76.     An  C.     R.     80—82 ;       Vernon     v. 

estate  in  tail  male  of  this  kind  Wright,  7  H.  L.  C.  35 ;    Allgood 

was  held  to  be  conferred  in   Re  v.  Blake,  L.  R.  7  Ex.  339,  356, 

Mountgarret,    1919,    2    Ch.    294,  357,   8   Ex.  160 ;   2  Jarm.  Wills, 

303,  304.     So  also  on  a  gift  of  1553,  1554,  6th  ed. 
land  to  the  heirs  of  the  body  of  (d)  Ante,  pp.  6,  7,  38. 
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simple.     To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  briefly  to  its  history. 

The  reader  has  been  so  far  made  acquainted  with  Collateral 
the  course  of  descent  of  a  fee  (e)  as  to  be  aware  that,  ^jght  inherit 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a  i^  fee. 
fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  (/).     So  that  an  estate,  which 
had  been  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  offspring,  but  also,  in 
default  of  oiispriag,  to  his  other  relations  in  a  defined 
order  of  succession.      Hence  if  it  were  wished  to  confine 
the  inheritance  to  the  offspring  of  the  donee,  it  became 
necessary  to  limit  the  estate  expressly  to  him  and  the 
heirs  of  his  body  (g),  making  what  was  then  called  a  To  the  donee 
conditional  gift,  by  reason  of  the  condition  implied  in  of  his  body, 
the  donation,  that  if  the  donee  died  without  such  par-  A  conditional 
ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at  ^  *" 
any  future  time,  the  land  should  revert  to  the  donor  (h). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land   in   frank-marriage  (i).     In   such   cases,    therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs  :    for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (k).     But,  as  in 
the  case  of  simple  fees  (I),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.     For  when  one  seised  of  land 
in  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accomplished  by  subinfeuda- 
tion, and  the  donor  and  his  heirs  remained  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  (m). 

(e)  Ante,  p.  19.  16—19. 

(/)  Ante,  p.  90.  (i)  Ante,    p.    69 ;     Bract,    fo. 

{g)  Bract,  fo.  17  b,  47  a,  68  b,  20  b. 
69  a  ;    Co.  Litt.   290  b,  n.   (1),  (k)  Bract,  fo.  69  a. 

V.  1.  (0  Ante,  p.  69. 

(h)  2  Black.  Comm.  110;    see  (m)  Ante,  p.  39. 

P.   &   M.    Hist.    Eng.    Law,   ii. 
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Growth  of  The  doctrine,  that  the  heir  can  only  claim  by  suc- 

alienating       cession,  not  by  purchase  (n),  was  applied  to  conditional 
land  given  to  ^g  ^gjj  g^g  gij^pje  fees  (o).     This  enabled  the  donee  of 

a  man  and  '^  ^   '       _ 

the  heirs  of     land  to  himself  and  the  heirs  of  his  body  to  dispose 
IS   o  y.         ^£  ^j^g  j^^^  g^g  against  such  heirs  (p).     If,  however,  the 
donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 
afterwards  died  without  issue,  the  intention  of  the  gift 
was,  in  either  case,  that  the  land  should  revert  to  the 
donor.     No   alienation  by   the   donee  was   allowed  to 
prevent  this  in  the  former  case  (q)  :    but  in  the  latter 
case   it   was   otherwise.      For    early   in   the   reign   of 
Edward  I.  it  seems  to  have  been  considered  that,  in 
the  case  of  a  gift  of  land  to  a  man  and  the  heirs  of  his 
body,  or  a  similar  conditional  gift,  the  birth  of  issue 
was  a  performance  of  the  condition,  so  as  to  enable  the 
Birth  of  issue  donee  to  alien  in  fee.    Upon  the  birth  of  issue  therefore 
donee^to*'^^     the  donee  could  dispose  of  the  land  to  another  and  his 
alienate.  heirs  generally ;    and  it  was  held  that  such  ahenation 

would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  (r). 
So,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (s), — it  appears  that  ahena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated ; 
originally,  on  failure  of  the  issue  the  lands  reverted  to 

(re)  Ante,  p.  70.  been   used   to    bar   the   donor's 

(o)  Bract,  fo.  17  b.  right    to    the    reversion    of   the 

Ip)  Bracton's  Note  Book,  case  lauds  on  failure  of  issue  ;   Fleta, 

566  ;    Y.  B.  44  Edw.  III.  3  a,  fo.  294  (§  53),  295  (§  4) ;   Britton 

pi.  13.  (ed.  Nichols),  vol.  ii.  p.  152  and 

•    (q)  Ktz.   Abr.  Formedon,  63.  note  (m) ;  Mirror,  ch.  v.  sect.  5. 

(r)  Stat.  13  Edw.  I.  c.  1,  pre-  (s)  As  to  such  gifts,  see  Bract, 

amble  ;  Fitz.  Abr.  Formedon,  62,  fo.  18  b,  67  a,  69  a,  262  b  ;  Mait- 

65  ;   Plowd.  246  ;   Co.  Litt.  19  a  ;  land,  L.  Q.  R.  vi.  22  ;    P.  &  M, 

2  Inst.  333.    Conveyance  by  fine  Hist.  Eng.  Law,  ii.  23 — 25. 
ante,  p.  73,  n.  (z)  )  seems  to  have 
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the  donor,  or  remained  to  the  person  whom  the  donor 
had  appointed  to  succeed  in  that  event ;  but  now 
nothing  was  requisite  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  aUenation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again  ;  whilst 
at  the  same  time  they  perceived  the  power  of  their 
own  famihes  weakened  by  successive  alienations.  To 
remedy  these  evils,  it  was  enacted  in  the  reign  of 
Edward  I.  by  the  famous  statute  De  Donis  Condition-  Statute  De 
alibus  (f),— and  no  doubt  as  was  then  thought  finally  ""**" 
enacted, — that  the  will  of  the  donor,  according  to  the 
form  in  the  deed  of  gift  manifestly  expressed,  should 
be  from  thenceforth  observed ;  so  that  they,  to  whom 
the  tenement  was  given,  should  have  no  power  to  alien 
it,  whereby  it  should  fail  to  remain  unto  their  owir  issue 
after  their  death,  or  to  revert  unto  the  donor  or  his 
heirs,  if  issue  should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  a  Fee  tail. 
man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  in  fee  tail  (feudum 
talliatum).  The  word  tail  is  derived  from  the  French 
word  tailler,  to  cut,  the  inheritance  being,  by  the  statute 
De  Donis,  cut  down  and  confined  to  the  heirs  of  the 

(t)  Stat.  13  Edw.  I.  c.  1,  called  so  as  to  defeat  the  claims  of  their 

also  the  Statute  of  Westminster  issue,  and  of  the  donor  and  his 

the  Second.     It  was  argued  at  heirs,  if   their  issue  should  fail ; 

first    that    the    words    of    this  see     Selden     Society    (vols.    31, 

statute  prohibited  alienation  by  33)    Year  Book    Series,    vol.  11, 

the  original  donee  only :  but  it  pp.       xxv — xxix,      176,        177, 

was  ultimately  considered  that  vol.    12,    pp.    125,    126 ;     Litt. 

the  Act  restrained  the  heirs  of  s.  362  ;    Co.  Litt.  223  b,  224  a  ; 

his  body  as  well  from  alienating  F.  N.  B.  214  b,  216  a. 

W.E.P.  7 
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Inconveni- 
ence of  strict 
entails. 


Alienation  by 
tenant  in  tail. 


Principle  of 
recomijense 
in  value  bar- 
ring issue  in 
tail. 


Taltarvm's 
case. 


body  strictly  (m)  ;  but,  though  an  estate  tail  still  bears 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  we  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
been  abolished.  When  the  statute  began  to  operate,  the 
inconvenience  of  the  strict  entails,  created  under  its 
authority,  became  sensibly  felt ;  children,  it  is  said,  grew 
disobedient  when  they  knew  they  could  not  be  set 
aside  ;  farmers  were  deprived  of  their  leases  ;  creditors 
Were  defrauded  of  their  debts  ;  and  innumerable  latent 
entails  were  produced  to  deprive  purchasers  of  the  land 
they  had  fairly  bought ;  treasons  also  were  encouraged, 
as  estates  tail  were  not  liable  to  forfeiture  longer  than 
for  the  tenant's  life  (v).  The  nobility,  however,  would 
not  consent  to  a  repeal,  which  was  many  times  attempted 
by  the  commons  (w),  and  the  Act  has  never  been 
directly  repealed.  But  at  length  means  were  found 
of  evading  its  operation ;  for  the  judges,  in  construing 
the  statute,  had  admitted  a  principle,  which  afterwards 
gave  a  handle  to  overturn  it  altogether.  It  was  held 
that  if  the  tenant  in  tail  disposed  of  the  land,  but  left 
■  assets,  or  lands  of  equal  value,  to  his  issue,  the  issue 
were  bound  to  abide  by  his  alienation  of  the  entailed 
lands  (a;).  This  seems  fair  enough,  but  the  principle 
of  recompense  in  value  was  afterwards  extended  so  as 
to  bar  the  issue  from  asserting  their  rights  to  the  entailed 
lands,  if  a  mere  judgment  had  been  given  entitling  them 
to  recover  from  some  other  person  lands  of  equal  value 
instead.  It  is  uncertain  when  this  extension  of  the 
principle  was  first  admitted  («/) ;  but  it  was  recognised 
in  a  case,  called  Taltarunis  case,  decided  in  the  twelfth 


(m)  Litt.  s.  18  ;  Co.  Litt.  18  b, 
327  a,  n.  (2)  ;  Wriglit'.s  Tenures, 
187;  2  Black.  Comm.  112; 
P.  &  M.  Hist.  Eng.  Law,  ii.  19, 
u.  (6). 

{v)  2  Black.  Comm.  116. 


{!(•)  2  Cru.  Rec.  9,  10,  3rd  ed. 

(a-)  2  Cru.  Rec.  214—217; 
Litt.  s.  712;  Co.  Litt.  373  b, 
note  (2),  374  b. 

(y)  See  an  article  by  Sir  H.  W. 
Elphinstonc,  L.  Q.  R.  vi.  280. 
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year  of  the  reign  of  King  Edward  IV.  (z).  And  as  the 
principle  so  extended  was  allowed  to  hold  good,  although 
the  judgment  for  recovery  in  value  had  been  obtained 
by  collusion  with  the  tenant  in  tail,  the  result  was  to 
secure  the  practical  abolition  of  the  law  of  entail.  For 
it  became  possible  for  any  one  possessed  of  land  as 
tenant  in  tail  to  get  rid  of  the  entail  by  taking  the 
requisite  judicial  proceedings. 

By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 
was  not  only  conclusive  of  the  right  to  the  land,  as 
between  the  parties  to  the  action,  but  barred  all  other 
persons'  claims  unless  promptly  asserted  (a).  This 
afiorded  to  a  tenant  in  possession  of  land  an  opportunity, 
in  certain  cases,  of  defeating  the  lawful  claims  of  others 
to  the  land,  by  sufiering  a  recovery  of  the  land  to  be  Suffering  a 
obtained  in  a  collusive  action  brought  against  him.  '^^^"'^^^y- 
Such  proceedings  were  in  fact  used  to  deprive  termors 
of  their  leases,  and  by  ecclesiastics  to  evade  the  statute 
of  Mortmain  (6),  until  it  was  provided  by  statute  (c) 
that  in  such  cases  collusive  recoveries  might  be  falsified 
or  annulled  (d).  And,  under  the  statute  De  Bonis,  if  a 
tenant  in  tail  merely  suffered  judgment  for  the  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
him,  it  was  held  that  his  issue  after  his  death  might 
falsify  the  recovery,  and  gain  possession  of  the  entailed 
lands  (e).  Recourse  was  had  therefore  to  the  law  of 
warranty  (/),  whereby  one,  who  had  warranted  the  title  Warranty. 
to  lands  given  by  him  to  another,  was  liable  to  be 
vouched  to  warranty,  that  is,  called  upon  to  defend  any  Vouching  to 

warranty. 

(s)  Y.   B.    12   Edw.    IV.    19,  (b)  See  ante,  pp.  53,  77,  78. 

translated    in    Tudor's    Leading  (c)  See  stats.  6  Edw.  I.  c.  11  ; 

Cases    on    Real    Property,    695,  13  Edw.  I.  i;.  3,  4,  32  ;    21  Hen. 

3rd  ed. ;    Cru.   Rec.   217—219  ;  VIII.  c.  15  ;    Co.  Litt.  46  a. 
see  L.  Q.  R.  ix.  1,  xii.  301.  (d)  Cru.  Rec.  2—4,  187,  356. 

(a)  See    ante,    p.    73,   n.   (z) ;  (e)  Litt.    ss.    688—690;     Co. 

r.  N.  B.   6 ;    Co.   Litt.   254  b ;  Litt.  361  a. 
P.  &  M.  Hist.  Eng.  Law.  ii.  75.  (/)  See  ante,  pp.  39,  69. 
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action  brought  to  recover  tte  lands,  and  to  be  adjudged 
to  render  to  his  donee  lands  of  equal  value,  if  he  failed 
in  his  defence  (g).  The  tenant  in  tail  then,  on  the  collu- 
sive action  being  brought,  vouched  to  warranty  some 
third  person,  presumed  to  have  been  the  original 
grantor  of  the  estate  tail.  This  third  person  was 
accordingly  called  upon  ;  who,  in  fact,  had  had  nothing 
to  do  with  the  matter  ;  but,  being  a  party  in  the  scheme, 
he  appeared  in  Court  and  admitted  the  alleged  war- 
ranty, and  then  allowed  judgment  to  go  against  him  by 
default.  Whereupon  judgment  was  given  for  the 
demandant  or  plaintiff,  to  recover  the  lands  from  the 
tenant  in  tail ;  and  the  tenant  in  tail  had  judgment 
empowering  him  to  recover  a  recompense  in  lands  of 
equal  value  from  the  defaulter,  who  had  thus  cruelly 
failed  in  defending  his  title  (h).  If  any  such  lands  had 
been  recovered  under  the  judgment,  they  would  have 
been  held  by  the  tenant  for  an  estate  tail,  and  would 
have  descended  to  the  issue,  in  lieu  of  those  which 
were  lost  by  the  warrantor's  default  (i).  But  the 
defaulter,  on  whom  the  burden  was  thus  cast,  was  a 
man  who  had  no  lands  to  give,  some  man  of  straw, 
who  could  easily  be  prevailed  on  to  undertake  the 
responsibility ;  and,  in  later  times,  the  crier  of  the 
Court  was  usually  employed.  Still,  on  the  principle 
above  stated  (k),  the  mere  judgment  for  recovery  in 
value  was  held  to  preclude  the  issue  from  subse- 
quently asserting  their  right  to  the  lands  ;  so  that  their 
claim  was  effectually  defeated,  and  the  estate  tail  was 

Entail  barred,  said  to  be  barred.  And  not  only  were  the  issue  barred 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  to  whom  the  lands  were  to  revert  on  failure  of 

The  reversion  issue,   had  his  reversion  barred  at  the  same  time  (l). 

barred.  gg  ^jgQ  ^\i  estates  which  the  donor  might  have  given  to 

(g)  See  Glanv.  lib.  iii. ;  Bract.  (i)  2  Black.  Comm.  360. 

.fo.  380  sq.  (k)  Ante,  p.  98. 

(h)  Co,    Lilt.    301    b  ;  Black.  {I)  2  Black.  Comm.  360 ;   Cru. 

Comm.  358.  Kec.  187,  258. 
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other  persons,  expectant  on  the  decease  of  the  tenant 
in  tail  without  issue  (and  which  estates,  as  we  have 
seen  (m),  are  called  remainders  expectant  on  the  estate  And  re- 
tail), were  equally  barred.  The  demandant,  in  whose  ^^I'^'iors, 
favour  judgment  was  given,  became  possessed  of  an 
estate  in  fee  simple  in  the  lands  ;  for  in  a  recovery 
the  lands  were  always  claimed  in  fee  simple  {n),  and  the 
demandant,  being  a  friend  of  the  tenant  in  tail,  of  course 
disposed  of  the  estate  in  fee  simple  according  to  his 
wishes. 

Such  a  piece  of  solemn  juggUng  could  not  long  have 
held  its  grounds,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community  ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable  ;  and  proceedings  on  the 
principle  of  those  above  related,  under  the  name  of 
suffering  common  recoveries,  maintained  their  ground  Common 
and  long  continued  in  common  use  as  the  undoubted  '^^''°'^*^'''''^' 
privilege  of  every  tenant  in  tail.  The  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  (o).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordinary 
forms  of  a  common  recovery  in  later  times  were  more 
complicated  still ;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched  to 
warranty  (p).  The  lands  were,  therefore,  in  the  first 
place,  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 

and  who  was  called  the  tenant  to  the  prcecipe  or  writ  (q).  Tenant  to  the 

prcBcipe. 

{m)  Ante,  p.  96.  Cas.  51. 

(n)  Co.  Litt.  9  b  ;  Cru.  Reo.  15.  (p)  See  Cru.  Rec.  244  sq. 

(o)  Mary  Partington's  Case,  10  (q)  By  stat.  14  Geo.  II.  o.  20, 

Rej>.  35  b  ;  Co.  Litt.  224  a,  379  b,  commonly   called   Mr.   Piggott's 

n.  (i) ;  Teame  C.  R.  260  ;   2  Bl.  Act,  it  was  sufficient  if  the  con- 

Com.    116 ;     Dawkins    v.    Lord  veyance   to   the   tenant   to    the 

Pmrhyn,  6  Ch.  D,  318,  4  App.  praecipe  appeared  to  be  executecj 
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Demandant. 


Recoveries 
abolished. 


The  proceedings  then  took  place  in  the  Court  of 
Common  Pleas,  which  had  an  exclusive  jurisdiction  in 
all  real  actions.  A  regular  writ  was  issued  against  the 
tenant  to  the  prwcipe  by  another  person,  called  the 
demandant ;  the  tenant  in  tail  was  then  vouched  to 
warranty  by  the  tenant  to  the  prcBcipe.  The  tenant 
in  tail,  on  being  vouched,  then  vouched  to  warranty 
in  the  same  way  the  crier  of  the  Court,  who  was  called 
the  common  vouchee.  The  demandant  then  craved 
leave  to  imparl  or  confer  with  the  last  vouchee  in  private, 
which  was  granted  by  the  Court ;  and  the  vouchee, 
having  thus  got  out  of  Court,  did  not  return ;  in  con- 
sequence of  which  judgment  was  given  in  the  manner 
before  mentioned,  on  which  a  regular  writ  was  directed 
to  the  sheriff  to  put  the  demandant  into  possession  (r). 
The  proceedings,  as  may  be  supposed,  necessarily 
passed  through  numerous  hands,  so  that  mistakes  were 
not  unfrequently  made,  and  great  expense  was  always 
incurred  (s).  To  remedy  this  evil  the  Fines  and 
Recoveries  Act,  1833  (t),  was  accordingly  passed  in 
that  year,  on  the  recommendation  of  the  commissioners 
on  the  law  of  real  property.  This  Act,  which  in  the 
wisdom  of  its  design,  and  the  skill  of  its  execution,  is 
quite  a  model  of  legislative  reform,  abohshed  the  whole 
of  the  cumbrous  and  suspicious-looking  machinery  of 
common  recoveries.  It  substituted  in  their  place  a 
simple  deed,  executed  by  the  tenant  in  tail  and  inroUed 
within  six  calendar  months  after  its  execution  (m), 
formerly  in  the  Court  of  Chancery,  and  now  in  the 
Central  Office  of  the  Supreme  Court  (x)  :    by  such  a 

before  the  end  of  the  term  in       drawn  by  Mr.  Brodie ;   1  Hayes's 


which  the  recovery  was  suffered  ; 
1  Prest.  Con.  61  sq.  ;  Goodright 
d.  Burton  v.  Rigby,  5  T.  Rep. 
177.  Recoveries,  being  in  form 
judicial  proceedings,  could  only 
be  suffered  in  term  time. 

(r)  Cru.  Rec,  ch.  1,  p.  12. 

(s)  See  1st  Report  of  Real  Pro- 
perty Commissioners,  25. 

\t]  Stat,  3  &  4  Will  IV.  c.  74, 


Conveyancing,  155. 

(«)  Sect.  41.  The  inrolment 
may  take  place  after  the  death 
of  the  tenant  in  tail ;  Whitmon- 
Seale  v.  Whitmore-Seak,  1907,  2 
Ch.  332. 

(x)  See  sect.  74  ;  stats.  36  &  37 
Vict.  c.  66,  ss.  16,  77  ;  42  &  43 
Vict.  c.  78  ;  R.  S.  C.  1883,  Or(J 
LXI.,  r,  9, 
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deed,  a  tenant  in  tail  in  possession  is  now  enabled  to 
dispose  of  the  lands  entailed  for  an  estate  in  fee  simple  ; 
thus  at  once  defeating  the  claims  of  his  issue,  and  of  all 
persons  having  any  estates  in  remainder  or  reversion, 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.     There 
was   another   assurance   as    effectual   in   defeating   the 
claim  of  the  issue,   though  it  was   inoperative  as   to 
the  remainders  and  reversion.     This  was  a  fine.     The  A  fine, 
nature  of  a  fine  and  its  effect  in  barring  all  claims  to 
the  land  not  made  within  a  year  and  a  day  afterwards 
have    been    previously    explained  («/).     If    a    fine   were 
levied  of  entailed  lands,  the  rights  of  the  issue  and  of 
those  to  whom  the  reversion  belonged,  were  expressly 
saved  by  the  statute  De  Bonis  (z)  from  being  barred 
under  the  old   doctrine   of  non-claim.     The  power  of 
barring  future  claims  was  taken  from  fines  in  the  reign 
of  Edward  III.  (a)  ;   but  it  was  again  restored,  with  an 
extension,  however,  of  the  time  cf  claim  to  five  years, 
by  statutes  of  Richard  III.  (6)  and  Henry  VII.  (c)  ;    by 
which  statutes  also  provision  was  made  for  the  open  Proolama- 
proclamation  of  all  fines  several  times  in  Court,  during 
which  proclamation  all  pleas  were  to  cease ;    and  in 
order  that  a  fine  might  operate  as  a  bar  after  non-claim 
for  five  years  it  was  necessary  that  it  should  be  levied 
with  proclamations  (d).     A  judicial  construction  of  the 
statute  of  Henry  VII.  (e),  quite  apart,  as  it  should  seem, 

{«/)  Ante,    pp.    73,   n.    (*),   96,  (c)  4  Hen.  VII.  c.  24  ;   see  also 

n.  (r).  Stat.  31  Eliz.  c.  2. 

(z)  Stat.  13  Edw.  I.  c.  1.  {d)  By  stat.  11  &  12  Vict.  c.  70, 

(a)  Stat,  34  Edw.  III.  u.  16,  a  all  fines  theretofore  levied  in  the 

curious  specimen  of  the  concise-  Court  of  Common  Pleas  are  to 

ness  of  ancient  Acts  of  Parlia-  be  conclusively  deemed  to  have 

ment.     This  is  the  whole  of  it ;  been  levied  with  proclamations, 

"  Also   it  is   accorded   that   the  and  are  to  have  the  force  and 

plea  of  non-claim  of  fines,  which  effect  of  fines  with  proclamations. 

.  from  henceforth  shall  be  levied,  (e)  Bro.  Abr.  tit.  Kne,  pi.  1  ; 

shall  not  be  taken  or  holden  for  Dyer,   3   a  ;     Co.    Litt.    121   a, 

any  bar  in  time  to  come."  u.  (1) ;  Cruise  on  Fines,  173, 

{h)  1  Bio.  III.  c.  7. 


Digitized  by  Microsoft® 


104 


OF   CORPOREAL   HEREDITAMENTS. 


Fines 
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from  its  real  intention  (/),  gave  to  a  fine  by  a  tenant 
in  tail  the  force  of  a  bar  to  his  issue  after  non-claim  by 
them  for  five  years  after  the  fine  ;  and  this  construction 
was  confirmed  by  a  statute  of  the  reign  of  Henry  "VTII., 
which  made  the  bar  immediate  (g).  Since  this  time 
the  effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  tUl  their 
abolition ;  which  took  place  at  the  same  time,  and  by 
the  same  Act  of  Parliament  (h),  as  the  abolition  of 
common  recoveries.  A  deed  inroUed  in  the  Central 
Office  of  the  Supreme  Court  (i)  is  now  substituted,  as 
well  for  a  fine,  as  for  a  common  recovery. 


Although   strict  and   continuous   entails   have  long 
been  virtually  abolished,  their  remembrance  seems  still 
to  linger  in  many  country  places,  where  the  notion  of 
heir  land,  that  must  perpetually  descend  from  father  to 
son,  is  still  to  be  met  with.    It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.     In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
Settlements,    settlements  are  made  every  few  years  for  this  purpose ; 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  ;    the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.     Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,   the  eldest   son  who  may  be  born  of  the 
marriage  is  .made  by  the  settlement  tenant  in  tail.     In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 


(/)  4  Reeve's  Hist.  Eng.  Law, 
135,  138;  1  Hallam's  Const. 
Hist.  14,  17.  The  deep  designs 
attributed  by  Blackstone  (2 
Black.  Comm.  118,  354)  and 
some  others  to  Henry  VII.  in 
procuring  the  passing  of  this 
statute,  are  shown  by  the  above 


writers  to  have   most  probably 

had  no  existence. 

(g)  32  Henry  VIII.  c.  36, 
(A)  3  &  4  Will.  IV.  0.  74. 
(«)  Stats.  36  &  37  Vict.  c.  66, 

ss.  16,  77  ;    42  &  43  Vict.  c.  78  ; 

R.  S.  C.  1S83,  Ord.  LXJ.,  r,  9. 
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be  tenant  in  tail,  and  so  on  to  the  others :  and  in  default 
of  sons,  the  estate  is  usually  given  to  the  daughters  (k). 
By  this  means  the  estate  is  tied  up  till  some  tenant  in 
tail  attains  the  age  of  twenty-one  years  ;  when  he  is  able 
with  the  consent  of  his  father,  who  is  tenant  for  life, 
to  bar  the  entail  with  all  the  remainders.    Dominion  is 
thus  again  acquired  over  the  property,  which  dominion 
is  usually  exercised  in  a  re-settlement  on  the  next  gene- 
ration ;    and   thus   the   property   is   preserved   in   the 
family.     Primogeniture,  therefore,  as  it  obtains  among  Primo- 
the  landed  gentry  of  England,  is  a  custom  only,  and  not  S""^*"''^' 
a  ri'ghf ;  though  there  can  be  no  doubt  that  the  custom 
has  originated  in  the  right,  which  was  enjoyed  by  the 
eldest  son,  as  heir  to  his  father,  in  those  days  when 
estates  tail  could  not  be  barred.     Primogeniture,  as  a 
custom,    has    been    the    subject    of    much    remark  (I). 
Where  family  honours  or  family  estates  are  to  be  pre- 
served, some  such  device  appears  necessary.     But,  in 
other  cases,  strict  settlements  of  the  kind  referred  to 
seemed  fitted  rather  to  maintain  the  posthumous  pride 
of   present  owners  than  the  welfare  of  future  genera- 
tions.    The  policy  of  the  law  is  now  in  favour  of  the 
free  disposition  of  all  kinds  of  property ;    and  as  it 
allows  estates  tail  to  be  barred,  so  it  will  not  permit 
the  object  of  an  entail  to  be  accomplished  by  other 
means,  any  further  than  can  be  done  by  giving  estates 
to   the   unborn   children   of   living  persons.     Thus,   an 
estate  given  after  the  death  of  an  unborn  child,  to  his 
children,  would  be  absolutely  void  (m).     The  desire  of  a  perpetuity 
individuals  to  keep  their  name  in  memory  has  often 
been  opposed  to  this  rule  of  law,  and  many  shifts  and 

(k)  See  the  form  of  a  deed  of  tham,  par  Dumont,  torn.  1,  p, 

settlement   given   in   Part   VI.,  307. 

post.  (m)  Hay  v.  Earl  of  Coventry,  3 

(I)  See  2  Adam  Smith's  Wealth  T.  Rep.  86  ;    Brudenell  v.  Mwes, 

of  Nations,  181,  M'CuUoch's  ed.  1  East,  452  ;    Whitby  v.  Mitchell, 

and  M'CuUoch's  n.  xix.,  vol.  4,  44  Ch.  D.  85;    Ee  Nash,  1910, 

p.  441.  See  also  Traites  de  Legis-  1  Ch.  1  ;    Ee  Clarke's  Settlement 

lation  Civile  et  Penale,  ouvrage  Trust,  1916,  1  Ch.  467  ;  see  post, 

extrait  des  Manuscrits  de  Ben-  Part  II.  ch.  iv. 
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devices  have  from  time  to  time  been  tried  to  keep  up 
a  perpetual  entail,  or  something  that  might  answer  the 
same  end  (n).  But  such  contrivances  have  invariably 
been  defeated  :  and  no  plan  can  be  now  adopted  by 
which  lands  can  with  certainty  be  tied  up,  or  fixed 
as  to  their  future  destination,  for  a  longer  period  than 
the  lives  of  existing  persons  and  a  term  of  twenty-one 
years  after  their  decease  (o). 

When  the  Whenever  an  estate  tail  is  not  an  estate  in  possession 

preceded  by  a  ^^''•^  ^^  preceded  by  a  life  interest  to  be  enjoyed  by  some 

life  interest,     other  person  prior  to  the  possession  of  the  lands  by  the 

tenant  in  tail,  the  power  of  such  tenant  in  tail  to  acquire 

an  estate  in  fee  simple  in  remainder  expectant  on  the 

decease  of  the  tenant  for  life  is  subject  to  some  limita- 

The  concur-   tion.     In  the  time  when  an  estate  tail,  together  with 

first  tenant      "the  reversion,  coald  only  be  barred  by  a  recovery,  it  was 

for  hfe  re-       absolutely  necessary  that  the  first  tenant  for  life,  who 

had  the  possession  of  the  lands,  should  concur  in  the 

proceedings  ;    for  no  recovery  could  be  sufiered,  unless 

on  a  feigned  action  brought  against  the  tenant  seised 

of  the  freehold  (p).     This  technical  rule  of  law  was  also 

a  valuable   check   on  the  tenant  in  tail  under  every 

ordinary  settlement  of  landed  property ;  for,  when  the 

eldest   son    (who,   as   we   have   seen,  is   usually   made 

tenant  in  tail)  came  of  age,  he  found  that,  before  he 

could  accjuire  the  dominion  expectant  on  the  decease 

of  his  father,  the  tenant  for  life,  he  must  obtain  from 

his  father  consent  for  the  purpose.      Opportunity  was 

thus  given  for  providing  that  no  ill  use  should  be  made 

of  the  property  (q).     When  recoveries  were  abolished, 

the    consent    formerly    required    was    accordingly   still 

(m)  See  Fearne,  253  sg.  ;  Main-  see  post.  Part  II.  ch.  iv. 

waring  v.  Baxter,  5  Ves.  458.  (p)  Cru.   Rec.   21.     See,  how 

(o)  Fearne,  C.  R.  430  sg.    The  ever,  stat.  14  Geo.  II.  c.  20. 

period   of   gestation   is   also   in-  (?)  See  First  Report  of  Real 

eluded,  if  gestation  exist  ;  Cadell  Property  Commissioners,  p.  32, 
V,  Palmrr,  7  Bligh,  N.  S.  202  ; 
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preserved,   with  some  little  modification.     The  Fines 

and  Recoveries  Act  estabhshed  the  office  of  protector  Protector. 

which  almost  always  exists  during  the  continuance  of 

such  estates  under  the  settlement  as  may  precede  an 

estate    tail.       And    the    consent    of    the    protector    is  His  con.sent 

required    to  be   given,   either  by  the    same  deed   by  required  to 

,.,,..  ■'  -^  bar  re- 

wnicn  the  entail  is  barred  (r),  or  by  a  separate  deed  mainders  and 
to  be  executed  on  or  before  the  day  of  the  execution  ''*'^''''''^°"'- 
of  the  former,  and  to  be  also  inroUed  in  the  Central 
Office  of  the  Supreme  Court  at  or  previously  to  the  time 
of  the  inrolment  of  the  deed  which  bars  the  entail  (s). 
Without  such  consent  the  remainders  and  reversion 
cannot  be  barred  {t).  In  ordinary  cases  the  protector 
is  the  first  tenant  for  life  under  the  settlement,  in 
analogy  to  the  old  law  (m)  ;  but  a  power  is  given  by  the 
Act,  to  any  person  entaihng  lands,  to  appoint,  in  the 
place  of  the  tenant  for  life,  any  number  of  persons, 
not  exceeding  three,  to  be  together  protector  of  the 
settlement  during  the  continuance  of  the  preceding 
estates  [x).  In  such  a  case,  the  consent  of  such 
persons  only  need  be  obtained  in  order  to  effect  a 
complete  bar  to  the  estate  tail,  and  the  remainders 
and  reversion  ;  and  the  office  of  protector  is  exercisable 
by  the  survivors  or  survivor  of  the  persons  so  ap- 
pointed, unless  a  contrary  intention  were  expressed  by 

(r)  If   so,   the   protector   may  the  beneficial  owner  of  the  first 

well  execute  the  deed  on  a  day  of  the  estates  for  life,  or  for  years 

subsequent  to  that  on  which  the  determinable  on  life,  which  are 

tenant  in  tail  executed  it ;    Whit-  prior  to  the  estate  tail  under  the 

more-Seale     v.      Whitmore-Seale,  same  settlement  as  created  it,  is 

1907,  2  Ch.  3.32.     As  to  where  made  protector  of  the  settlement, 

the  tenant-in-tail  is  himself  the  and  continues  to  be  the  protector, 

protector,  see  Be  Wilmer^s  Trusts,  although  his  prior  estate  has  been 

1910,  2  Ch.  111.  absolutely  disposed  of  by  him  or 

(«)  Stats.  3  &  4  Will.  IV.  c.  74,  in  consequence  of  his  bankruptcy, 

ss.  42—47  ;   36  &  37  Vict.  c.  66,  or  any  other  act  or  default  of  his, 

ss.    16,     77 ;      42     &     43    Vict.  or   'incumbered    by    him ;      fie 

c.  78  ;  R.  S.  C,  1883,  Ord.  LXI.,  Dvdson's   Settlement,    8   Ch.    D. 

r.  9.  628  ;   Re  Blandy  Jenkins'  Estate, 

(t)  Stat.  3  &  4  Will.  IV.  c.  74,  1917,  1  Ch.  46. 
ss.  34,  35.  (x)  Sect.  32, 

(m)  See  ss,  22—28,  by  which 
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the  appointor  (y).  The  protector  is  under  no  restraint 
in  giving  or  withholding  his  consent,  but  is  left  entirely 
to  his  own  discretion  (z).     If  he  should  refuse  to  con- 


(y)  Bell  V.  Holtby,  L.  R.  15  Eq. 
178  ;  Re  Bayley  Worthington  ch 
Cohen's  Contract,  1908,  1  Ch.  26, 
A.  C.  97.  The  Act  empowers  the 
settlor  to  perpetuate  the  protec- 
torship for  the  whole  or  any  part 
of  the  period  of  the  preceding 
estates  by  means  of  a  power 
inserted  in  the  settlement  for 
some  person  or  persons  desig- 
nated by  the  settlor  to  appoint 
any  person  (not  being  an  alien) 
to  be  a  protector  of  the  settle- 
ment in  the  place  of  any  pro- 
tector who  shall  die  or  by  deed 
relinquish  his  office.  And  if 
while  a  prior  life  estate  under 
the  settlement  continues  all 
the  protectors  appointed,  either 
directly  by  the  settlor  or  under 
such  a  power  inserted  in  the 
settlement,  cease  to  exist,  and 
no  further  appointment  (in  case 
of  there  being  such  a  power)  is 
made,  the  tenant  for  life  will  then 
become  the  protector,  unless  the 
settlor  shall  otherwise  direct ; 
see  sect.  32  ;  Clarke  v.  Cham- 
berlin,  16  Ch.  D.  176,  better 
reported,  29  W.  R.  416.  The 
Act  further  empowers  the  settlor 
to  declare  in  the  settlement  that 
the  owner  of  the  prior  estate 
shall  not  be  the  protector ;  and 
provides  that,  if  the  settlor  make 
such  a  declaration,  and  do  not 
appoint  any  person  to  be  pro- 
tector in  his  stead,  the  Court  of 
Chancery  (now  represented  by 
the  Chancery  Division  of  the 
High  Court  of  .Justice  ;  see  post, 
Ch.  vii.)  shall  be  the  protector 
during  the  continuance  of  the 
prior  estate  ;  see  sect.  33.  This 
section  also  provides  for  the 
protectorship  of  the  settlement 
if  the  protector  shall  be  lunatic, 
idiot  or  of  unsound  mind,  or  con- 
victed of  treason  or  felony,  or 
if  a.  protector  not  being  the 
owner  of  a  prior  estate  shall  be 
an  infant  or  it  shall  be  uncertain 
whether  he  be  alive  or  dead  ;  an4 


further  enacts  that,  if  in  any 
other  case  where  there  shall  be 
subsisting  under  a  settlement  an 
estate  prior  to  an  estate  tail 
under  the  same  settlement,  and 
such  prior  estate  shall  be  suffi- 
cient to  qualify  the  owner  thereof 
to  be  protector  of  the  settlement, 
and  there  shall  happen  at  any 
time  to  be  no  protector  of  the 
settlement,  as  to  the  lands  in 
which  the  prior  estate  shall  be 
subsisting,  the  said  Court  shall, 
while  there  shall  be  no  such 
protector,  and  the  prior  estate 
shall  be  subsisting,  be  the  pro- 
tector of  the  settlement  as  to 
such  lands.  It  seems  strange 
that  this  last  provision  of  sect.  33 
was  not  discussed  in  the  cases 
of  Re  Hughes,  1906,  2  Ch.  642, 
and  Re  Blandy  Jenkins'  Estate, 
1917,  1  Ch.  46:  but  in  tho.se 
cases  it  was  presumably  con- 
sidered that  there  was  not  sub- 
sisting any  prior  estate  sufficient 
to  qualify  the  owner  thereof  to  be 
protector  of  the  settlement.  It  is 
thought  that  if  the  settlement 
should  contain  a  declaration 
excluding  the  owner  of  the  prior 
estate  from  the  protectorship, 
then  in  the  above-mentioned  case 
of  the  failure  during  the  con- 
tinuance of  the  prior  estate  of  all 
the  appointed  protectors,  the 
Court,  and  not  the  tenant  for 
life,  would,  under  this  provision, 
be  the  protector  during  the 
remainder  of  the  life  estate  ;  see 
Sugd.  Real  Prop.  Statutes,  218 
(§  19),  2nd  ed.  If  the  owner  of 
the  prior  estate,  who  as  such  is 
the  protector  of  the  settlement, 
be  an  infant,  no  consent  can 
be  given  by  or  for  him  during 
his  minority  to  any  disen- 
tailing assurance ;  Sugd.  Real 
Prop.  Statutes,  220  (§  25), 
2nd  ed. 

(s)  Stat.  3  &  4  Will.  IV.  c.  74, 
33.  36,  37, 
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sent,  the  tenant  in  tail  may  still  by  deed  inrolled  bar  The  issue  may 
his  own  issue ;  as  he  might  have  done  before  the  Act  without  pro- 
by  levying  a  fine  ;    but  he  cannot  bar  estates  in  re-  t^otor's 

.  °  .  consent. 

mamder  or  reversion.       And  if  the  tenant  were  not 
the  original  donee  in  tail,  but  had  become  entitled  by 
descent  {a),  he  can  so  bar  all  the  issue  of  the  original 
donee  in  tail  (b).     The  consequence  of  such  a  limited 
bar  is,  that  the  tenant  acquires  a  disposable  estate  in  Base  fee. 
the  land  for  so  long  as  he,   or  the  original  donee  in 
tail,    has   any   issue    or   descendants    living,    and    no 
longer ;    that  is,  so  long  as  the  estate  tail  would  have 
lasted  had  no  bar  been  placed  pn  it.       This  is  called  a 
base  fee.     A  base  fee  may  be  enlarged  into  a  fee  simple  Enlargement 
absolute   {i.e.,   the  remainders   and  reversion  may   be  ^gg^^**  ^^   ^ 
barred)  by  deed  executed  by  the  person,  who  would  inrolled. 
have  been  actual  tenant  in  tail  if  the  estate  tail  had 
not  been  converted  into  a  base  fee,  and  inrolled  within 
six  calendar  months  after  its  execution  :    but  the  con- 
sent of  the  protector  is  necessary  until  the  protector- 
ship of  the  settlement  has  come  to  an  end  (as  by  the 
death  of  a   tenant  for  life  entitled  under  the  settle- 
ment in  priority  to  the  estate  tail)  (c).     And  if,  after  By  twelve 
a  tenant  in  tail  has  executed  a  disentailing  assurance  J^jou  ^fter 
creating  a  base  fee  only,  any  person  shall  be  iij  posses-  the  pro- 

r    ,T       1       T    ^  ■   .  r  i  i.i      tectoiship  has 

sion  of  the  land  by  virtue  of  such  assurance  and  the  ended, 
same  person,  or  any  one  else  not  being  entitled  in 
respect  of  an  estate  in  remainder  or  reversion  after  the 
estate  tail,  shall  continue  in  such  possession  for  twelve 
years  from  the  time  when  the  protectorship  of  the 
settlement  has  come  to  an  end,  the  assurance  will  then 
be  efiectual  to  bar  all  persons  entitled  to  any  such 

(o)  Ante,  p.  96.  his  death  the  person  who  would 

(6)  Stat.  3  &  4  Will.  IV.  c.  74,  have  been  the  succeeding  heir  in 

ss.  34,  40,  41.  tail  (and  not  the  assignee  under 

(c)  Stat:  3  &  4  Will.  IV.  ^.  74,  the    disentailing    deed)    is    the 

ss.  19,  40,  41.     Where  a  tenant  in  person   capable   of  so   enlarging 

tail  has  conveyed  away  his  estate  the  base  fee  ;    Bankes  v.  Small, 

by  a  disentailing  assurance  bar-  36  Ch.  D.  716. 

ring  the  issue  only,  he  or  after 
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possession. 


estates  in  remainder  or  reversion  from  ever  recovering 
possession  of  the  land  (d).  But  unless  the  base  fee  be 
so  enlarged  into  a  fee  simple  absolute,  either  by  deed 
inrolled  or  by  twelve  years'  possession  after  the  afore- 
said time,  it  will  come  to  an  end  on  failure  of  aU  the  issue 
in  tail  and  the  persons  having  estates  in  remainder  or 
Estate  tail  in  reversion  will  become  entitled.  "When  an  estate  tail  is  in 
possession,  that  is,  when  there  is  no  previous  estate 
for  life  or  otherwise,  there  can  very  seldom  be  any 
protector  (e),  and  the  tenant  in  tail  may,  at  any  time 
by  deed  duly  inrolled,  bar  the  entail,  remainders  and 
reversion  at  his  own  pleasure.  And  where  a  previous 
estate  for  life  exists,  it  does  not  confer  the  office  of 
protector,  unless  it  be  created  by  the  same  settlement 
which  created  the  estate  tail ;  so  that  a  tenant  in  tail 
in  remainder  expectant  on  an  estate  for  life,  created 
by  some  prior  deed  or  will,  may  bar  the  entail,  re- 
mainders and  reversion,  without  the  consent  of  the 
tenant  for  life  under  such  prior  deed  or  will  (/). 


Life  estate 
under  prior 
deed  or  will. 


Estate  tail  The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

granted  by      the  entail  is  subiect  to  a  few  exceptions  ;  which,  though 

the  Crown  as  .  , 

the  reward  of  ot  not  very  frequent  occurrence,  it  may  be  as  well  to 

P"''^"  mention.    And,  first,  estates  tail  granted  by  the  Crown 

services.  '  '  _      °  ■' 

as  the  reward  for  public  services  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  Crown.  This 
restriction  was  imposed  by  an  Act  of  ParUament  of  the 
reign  of  Henry  VIII.  (g),  and  it  has  been  continued  by 
the  Fines  and  Eecoveries  Act  (A).  There  are  also  some 
cases  in  which  entails  have  been  created  by  particular 
Acts  of  Parliament,  and  cannot  be  barred. 


(d)  Stat.  37  &  38  Vict.  c.  57, 
s.  6,  replacing  3  &  4  Will.  IV. 
c.  27,  s.  23,  which  required 
twenty  years'  possession ;  see 
post.  Part  V. 

(e)  See  Sugd.  V.  &  P.  593, 
11th  ed. ;  Jie  Blandy  Jenkins' 
Estate,  1917,  1  Ch.  46. 


( / )  Berrington  v.  Scott,  32 
L.  T.  N.  S.  125. 

(g)  Stat.  34  &  35  Hen.  VIII. 
u.  20  ;   Cru.  Ree.  318. 

(h)  Stat.  3  &  4  Will.  IV.  c.  74, 
s.  18 ;  Diike  of  Orafton's  case,  5 
Bing.  N.  C.  27 ;  Robinson  v. 
Giffard,  1903,  1  Ch.  865. 
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Ill 


Again,  an  estate  tail  cannot  be  barred  by  any  person  Tenant  in  tail 
who  is  tenant  in  tail  after  possibility  of  issue  extinct,  bii^y  ofTssue 
This  can  only  happen  where  a  person  is  tenant  in  extinct. 
special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  the  body  by  his  present  wife ; 
in  this  case,  if  the  wife  should  die  wi  hout  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  {i) ;  the  possibility  of  his  having  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.  A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or  tail 
male ;  for  ■  so  long  as  a  person  lives,  the  law  considers 
that  the  possibility  of  issue  continues,  however  im- 
probable it  may  be  from  the  great  age  of  the  party  (k). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited  from  suffering  common  recoveries  by  a 
statute  of  the  reign  of  Elizabeth  (l),  and  a  similar 
prohibition  is  contained  in  the  Fines  and  Recoveries 
Act  (m).  But,  as  we  have  before  remarked  (n),  tenancies 
in  special  tail  are  not  now  common.  In  modern  times, 
when  it  is  intended  to  make  a  provision  for  the  children 
of  a  particular  marriage,  estates  are  given  directly  to 
the  unborn  children,  which  take  effect  as  they  come 
into  existence  :  whereas  in  ancient  times,  as  we  shall 
hereafter  see  (o),  it  was  not  lawful  to  give  an  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  could  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  since  then  it  has  been 
abolished  (p).  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 

(i)  Litt.  ss.  32,  33  ;    2  Black.  (m)  3  &  4  Will.  IV.  kj.  74,  ».  IS. 

Comm.  124.  (n)  Ante,  p.  94. 

(Jc)  Litt.  s.  34 ;  Co.  Litt.  40  a  ;  (o)  See  the  Chapter  on  a  Cou- 

2   Black.    Comm.    125 ;     Jee   v.  tingent  Remainder. 

Audky,  1  Cox,  324.  (p)  Stat.  3  &  4  Will.  IV.  c.  74 

(I)  14  Eliz.  c.  8.  ss.  16,  17. 
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of  his  ancestors.    After  tlie  decease  of  the  husband,  a 
Tenant  in  tail  woman  SO  tenant  in  tail  ex  provisione  viri  was  prohibited 

ex  promsione    ,  r  «.     ■  •  i 

viri.  by  an  old  statute  (q)  from  suitermg  a  recovery  without 

the  assent,  recorded  or  inrolled,  of  the  heirs  next  in- 
heritable to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  in  fee  simple)  in  the  lands  :  she  was  also  pro- 
hibited from  levying  a  fine  under  the  same  circum- 
stances by  the  statute  which  confirmed  to  fines  their 
force  in  other  cases  (r).  This  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  the 
unborn  children  of  the  marriage. 

An  estate  tail       ^^  i^  important  to  observe  that  an  estate  tail  can 
cannot  be        Qjjiy   bg   barred   by   an   actual    conveyance   by    deed, 

barred  by  will  ,,.,,,  ,.  i        -n,-  n    -r. 

or  contract,  duly  mrolled  accordmg  to  the  i<mes  and  Recovenes 
Act  (s).  Thus  every  attempt  by  a  tenant  in  tail  to 
leave  the  lands  entailed  by  his  will  (t),  and  every  con- 
tract to  sell  them,  not  completed  in  his  lifetime  by 
the  proper  bar  (w),  will  be  null  and  void  as  against  his 
issue  claiming  under  the  entail,  or  as  against  the  remain- 
dermen or  reversioners  (that  is,  the  owners  of  estates 
in  remainder  or  reversion),  should  there  be  no  such 
issue  left. 


Powers  of 

alienation 

exercisable 

without 

barring  the 

entail. 


"We  see,  then,  that  the  most  important  right  of 
alienation  enjoyed  by  a  tenant  in  tail  is  his  power  to 
bar  the  entail  by  deed  inrolled,  and  so  acquire  the  fee 
simple  with  all  its  attendant  advantages  (x).  A  tenant 
in  tail,  as  such,  has,  however,  certain  limited  powers  of 
alienation,  which  he  may  exercise  without  barring  the 


(?)  11  Hen.  VII.  c.  20. 

(V)  Stat.  32  Hen.  \lll.  k:.  36, 
s.  2. 

{s)  Peacock  v.  Eastland,  L.  R. 
10  Eq.  17. 

(()  Cro.  Eliz.  805;    Co.  Litt. 


Ilia;  Stat.  3  &  4  Will.  IV.  c.  74, 
s.  40. 

(«)  Bac.  Abr.  tit.  Estate  in 
Tail  (D) ;  Stat.  3  &  4  WiU.  IV 
v;.  74,  s.  40. 

{x)  Ante,  pp.  67,  94,  104. 
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entail.  By  the  common  law,  any  disposition  of  his 
lands  made  by  a  tenant  in  tail  will  hold  good  during 
his  life  (y).  And  he  is  by  statute  (z)  empowered  to 
make  certain  dispositions  which  will  brad  his  issue,  as 
well  as  the  reversioners  or  remaindermen.  Thus  the 
Fines  and  Recoveries  Act  empowers  every  tenant  in  Powers  of 
tail  in  possession  to  make  leases  by  deed,  without  the 
necessity  of  inrolment,  for  any  term  not  exceeding 
twenty-one  years,  to  commence  within  a  year  of  the 
date  of  the  lease,  at  a  rack-rent  (a),  or  not  less  than 
five  sixths  parts  of  a  rack-rent  (6).  And  the  Settled 
Land  Act,  1882  (c),  gives  the  powers  of  a  tenant  for 
life  under  that  Act  to  each  of  the  following  persons, 
when  entitled  in  possession,  namely  :  A  tenant  in  tail, 
except  a  tenant  in  tail  of  land  purchased  with  money 
provided  by  Parliament  in  consideration  of  public 
services,  who  is  restrained  by  Act  of  Parliament  from 
barring  the  entail  {d)  ;  a  person  entitled  to  a  base 
fee  (e) ;    and  a  tenant  in  tail  after  possibility  of  issue 

(y)  Litt.  ss.  595—600,  606—  (6)  Stat.  3  &  4  Will.  IV.  o.  74, 
608,  649,  650  ;  Doe  d.  Nemlle  v.  ss.  15,  40,  41.  And  under  the 
Rivers,  7  T.  R.  276.  After  such  Settled  Estates  Act,  1877,  stat. 
a  disposition  (which  creates  a  40  &  41  Vict.  c.  18,  s.  46,  re- 
base  fee  determinable  on  the  placing  an  Act  of  1856,  a  tenant 
entry  of  the  issue)  the  tenant  in  in  tail  in  possession  has  the  same 
tail  nevertheless  remains  enabled  power  of  leasing  as  is  thereby 
and  is  the  proper  person  to  bar  given  to  a  tenant  for  life  ;  see 
the  entail  by  a  deed  enrolled  post,  p.  125,  n.  (m). 
under  the  Fines  and  Recoveries  (c)  Stat.  45  &  46  Vict.  c. 
Act;  see  Re  Gashell  cfc  Walters'  .38,  s.  58,  sub-s.  1  (i.),  (iii.), 
Contract,  1906,  2  Ch.  1  ;  2  Wms.  (vii.)  ;  Wm.9.  Conv.  Stat.  361— 
V.  &  P.  532,  n.  (p),  2nd  ed.  364. 

(z)  Stat.  32  Hen.  VIII.  c.  28,  [d)  If  the  land  were  not  pur- 
repealed  by  stat.  19  &  20  Vict.  chased  with  money  so  provided, 
c.  120,  s.  35,  gave  to  tenants  in  the  tenant  in  tail  may  exercise 
tail  a  limited  power  to  make  the  powers  given  by  the  Act, 
leases  binding  on  their  issue  although  he  be  restrained  by 
only ;  see  Co.  Litt.  44  a,  45  b  ;  Act  of  Parliament  from  barring 
2  Black.  Comm.  319  ;  Bac.  Abr.  the  entail,  and  although  the 
Leases  and  Terms  for  Years  reversion  be  in  the  Crown ;  Re 
(D)  2.  Duke  of  Marlborough's  Blenheim 

(a)  *  "  Rack-rent   is   only   a  Estates,  8  Times  L.  R.  582 ;    see  *Rack-rent; 

rent  of  the  full  value  of  the  tene-  ante,  p.  110. 
meut,  or  near  it  "  ;     2   Black.  (e)  Although  the  reversion  be 

Comm.  43  ;    Re  C.  R.  Sawyer  &  in  the  Crown.    See  ante,  p.  110. 
Tfi/JioH,  1919,  2  Ch.  333, 

W.K.P.  8 
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extinct  (/).  This  enables  every  tenant  in  tail  in  posses- 
sion (with  the  exception  above  specified)  to  grant  all 
such  leases  as  a  tenant  for  life  may  grant  under  the 
Power  of  sale  same  Act,  and  also  to  sell  or  exchange  his  land  without 
ange.  ^-^^  necessity  of  barring  the  entail.  But  in  such  cases 
the  proceeds  of  a  sale,  and  any  capital  money  arising 
upon  the  grant  of  a  lease,  and  any  land  taken  in 
exchange,  will  become  subject  to  the  entail.  Leases 
and  sales  under  the  Settled  Land  Act  will  be  explained 
in  the  next  chapter. 


Free 
enjoyment. 


Waste. 


Tenure  of 
estate  tail. 


As  regards  the  right  of  free  enjoyment,  a  tenant 
in  tail  is  on  an  equal  footing  with  a  tenant  in  fee 
simple  (g) ;  he  may  cut  down  timber  for  his  own  bene- 
fit, and  commit  what  waste  he  pleases,  without  the 
necessity  of  barring  the  entail  for  the  purpose  (h). 

If  a  tenant  in  fee  simple  make  a  gift  of  his  lands 
for  an  estate  tail,  a  tenure  will  still  be  created  between 
donor  and  donee  ;  for  the  statute  of  Quia  Emptores 
only  prohibits  subinfeudation  upon  gifts  of  land  in  fee 
simple  (i).  And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reserved  (k).  But  as 
estates  tail  have  from  the  earliest  time  been  chiefly  used 
for  the  purpose  of  family  settlement  (Z),  it  has  long  been 
unusual  specially  to  subject  tenants  in  tail  to  perform- 
ance of  service  or  payment  of  rent.  If  no  services  were 
specially  reserved  on  a  gift  in  tail  the  donee  held  of  the 
donor  by  the  same  services  as  the  latter  held  of  his 
superior  lord,  except  in  the  case  of  a  gift  in  frank- 
marriage  (m).  Thus  in  the  days  of  miUtary  tenures, 
tenants  in  tail  might  be  subject  to  homage,  aids,  and 
the  lord's  rights  of  wardship  and  marriage,  as  well  as 


if)  Ante,  p.  111. 

ig)  Ante,  pp.  81,  82. 

{h)  Co.  Litt.  224  a  ;  2  Black. 
Comm.  115;  Ca.  t.  Talb.  16;  3 
Madd.  531  ;  Joh.  752. 

(t)  Stat.  18  Edw.  I.  c.  1,  ante, 


p.  40  ;  Kitchen  on  Courts,  410  ; 
Watk.  Desc,  p.  4,  n.  (m),  pp.  11, 
12,  4th  ed. 

(4)  Co.  Litt.  23  a. 

(l)  Ante,  pp.  69,  95,  104. 

(to)  Litt.  s.  19  ;  see  ante,  p.  69. 
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tenants  in  fee  simple  (w).     These  burdens  were  abolished 
in  1645,  as  we  have  seen  (o).     An  oath  of  fealty  is,  realty. 
however,  still  incident  to  the  tenure  of  an  estate  tail  ; 
but,  as  in  other  cases,  it  is  never  exacted  (p). 

In  addition  to  the  liabilities  above  mentioned  are  Husband  and 
the  rights  which  the  marriage  of  a  tenant  ,'n  tail  confers  ^ 
on  the  wife,  if  the  tenant  be  a  man,  or  on  the  husband, 
if  the  tenant  be  a  woman  ;   an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.     But,  subject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to  the  Descent  of  an 
issue  of  the  donee  in  due  course  of  law  ;    all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same    powers    of    disposition    as    their    ancestor,    the 
original  donee  in  tail.     The  course  of  descent  of  an 
estate  tail  is  similar,  so  far  as  it  goes,  to  that  of  an 
estate  in  fee  simple,  an  explanation  of  which  the  reader 
will  find  in  the  ninth  chapter. 

The  wording  of  the  Land  Transfer  Act,   1897   (q),  Effect  of 
which  provides  that  a  man's  real  estate  shall,  on  his  Hj.^  ^f °'^a  t 
death,   notwithstanding   any  testamentary  disposition,  1897,  as  to 
devolve  to  his  personal  representatives  (r),  has  left  open 

(k)  Litt.  ss.  90,  103  ;   Co.  Litt.       ante,  p.  48. 
23  a,  76  a  b,  77  a  ;    8  Rep.  166  ;  (o)  Ante,  p.  55. 

(p)  Litt.  s.  91  ;    Co.  Litt.  67  b,  68  b,  n.  (5).    It  has  been  observed 
{ante,  p.  98)  that,  in  ancient  times,  estates  tail  were  not  subject  to 
forfeiture  for  high  treason  beyond  the  life  of  the  tenant  in  tail.    This  Forfeiture  for 
privilege  they  were  deprived  of  by  an  Act  of  Henry  VIII.,  by  which  treason. 
all  estates  of  inheritance  (under  which  general  words  estates  tail  were 
covertly  included)  were  declared  to  be  forfeited  to  the  king  upon  any 
conviction  of  high  treason.    The  attainder  of  the  ancestor  did  not  of  Attainder, 
itself  prevent  the  descent  of  an  estate  tail  to  his  issue,  as  they  claimed 
from  the  original  donor  per  forinam  doni ;  and,  therefore,  on  attainder 
for  felony  (other  than  treason),  an  estate  tail  still  descended  to  the 
issue.     As  we  have   seen,  forfeiture  for  treason  and  attainder  were 
abolished  in  1870.    See  stats.  26  Hen.  VIII.  c.  13,  s.  5  ;  5  &  6  Edw.  VI. 
c.  11,  s.  9  ;  3  Bep.  10  ;  8  Rep.  165  b  ;  Cro.  Eliz.  28  ;  Black.  Comm. 
ii.  118,  iv.  385  ;   ante,  pp.  49,  56. 

(q)  Stat.  60  &  61  Vict.  c.  65,      presentatives  are  his  executors  or 
s.  1.  administrators  ;  ante,  pp.  20,  21. 

(r)  A  dead  man's  personal  re- 

8—i 
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the  question  wlietlier  an  estate  tail  now  vests  in  the 
executors  or  administrator  of  a  deceased  tenant  in  the 
same  manner  as  an  estate  in  fee  simple  (s).  But  it 
may  be  contended  that  the  Act  is  intended  to  apply 
only  to  devisable  real  estate,  and  does  not,  therefore, 
affect  the  descent  of  an  estate  tail  {t). 

(s)  Ante,  pp.  29,  90,  91.  liability  of  an  estate  tail  to  debts, 

(()  As  to  this,  and  as  to  the       see  Ch.  ix.,  xi.,  post. 
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CHAPTEE   IV. 

OP   AN   ESTATE   FOR  LIFE. 

Having  examined  freehold  estates  of  inheritance  in 

fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 

hold  estates  not  of  inheritance  (a),  the  chief  of  which 

is  an  estate  for  life.     This  gives  the  tenant  the  right  to 

hold  the  lands  during  his  life  ;    but  his  interest  therein 

ceases  at  his  death,  and  does  not  pass  to  his  heirs  or 

other  representatives.     In  connection  with  the  gift  of  a 

life  estate,  we  may  notice  an  ancient  rule  of  law,  which 

has  come  down  to  us  from  Bracton's  day,  that  if  a  A  grant  to 

grant  of  land  be  made  to  a  man,  without  further  words  confers'oSy^ 

expressly  conferring  on  him  an  estate  transmissible  to  ^  life  estate. 

his  heirs,  he  takes  an  estate  for  life  only  (b).     At  the 

present  day  we  are  so  used  to  the  transmission  of  the 

rights  arising  from  act  or  agreement  between  one  man 

and  another,  that  we  are  apt  to  regard  as  exceptional 

any  case  in  which  the  legal  relations  so  created  are  not 

extended    to    the    parties'    representatives    after    their 

death.     But  in  the  days  of  the  early  common  law  it 

was    rather    presumed    that    the    legal    relations,    into 

which  men  entered  by  their  own  act,  were  personal  to 

themselves,  unless  the  contrary  were  expressed  (c).     In 

those  days,  moreover,  when  subinfeudation  prevailed  (d), 

(a)  Ante,  p.  65.  170  a,  b,  192  b,  194  b,  199  a, 

(6)  Bract,  fo.  27  a,  92  b,  263  a  ;  218  b,  268  b  ;  cf.  RatcUffv.  Davis, 

Bracton's  Note  Book,  cases  1235,  1  Bulst.  29.     Compare  the  early 

1811 ;  Fleta,  fo.  193  ;  Litt.  ss.  1,  conception  of  contract  and  wrong 

283 ;    Co.  Litt.  42  a ;    2  Black.  as    matters    personal    to    those 

Comm.  121  ;  Lucas  v.  Brandreth,  between    Whom    the    obligation 

28  Beav.  274 ;    Symes  t.  Symes,  was  created ;    Wms.  Pers.  Prop. 

1896,  1  Ch.  272,  276  ;   Re  Irwin,  30,  31,  17th  ed. 

1904,  2  Ch.  752.  (d)  Ante,  p.  39. 
(c)  See  Bract,  fo.  26  b,  101  a. 
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gifts  of  land  were  not  interpreted  (e)  upon  the  principle 
subsequently  establislied,  that  every  grant  is  to  be 
construed  most  strongly  against  the  grantor  (/).  And 
it  probably  did  not  shock  the  common  sense  of  Bracton's 
time  (^r)  that  a  gift  of  land  to  one  by  name  would  give 
him  the  land  as  long  as  he  could  live  to  enjoy  it ;  but 
would  give  him  no  fee  (h)  unless  it  were  expressed  that 
his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (/'),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (k).  Never- 
theless the  rule  remained  a  dry  technicahty  embedded 
This  rule  in  the  law.  Its  most  remarkable  effect  was  its  frequent 
testator's  defeat  of  the  intentions  of  unlearned  testators  (l),  who, 
intentions.  {j^  leaving  their  lands  and  houses  to  the  objects  of  their 
boun'ty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest ;  though  if  they  extended  the  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  their 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of  (m).     As  may  be  imagined, 

(e)  See  Bract,  fo.  48  a.  technical  rule,  and,  what  is  more, 

(/)  Co.  Litt.  36  a,  48  a  ;   Shep.  suggest  a  sound  reform. 

Touch.    88  ;     Doe   d.    Davies   v.  {h)  Ante,  p.  19. 

Williams,  1  H.  Bl.  25  ;   Broom's  (i)  Ante,  p.  39. 

Legal  Maxims,  595,  5th  ed.  {k)  Ante,  pp.  27,  67. 

(g)  If    it    had,    it    is    likely  (l)  2   Jarman   on   Wills,   267, 

Bracton    would    have    said    so.  4th  ed.,  and  the  cases  there  cited. 

Anyone  who  reads  Bracton's  re-  (m)     "  Generally     speaking," 

marks  (fo.  440  b)  on  the  hardship  said  Lord  Mansfield  in  Hogan  v. 

of  the  impossibility  of  obtaining  Jackson,  Cowp.  306,  "  no  com- 

final  judgment  in  default  of  ap-  mon  person  has  the  smallest  idea 

pearance  in  a  personal  action  {a  of  any  difference  between  giving 

hardship  first  removed  in  1832,  a  horse  and  a,  quantity  of  land, 

see  Wms.  Pers.  Prop.  18,  n.  {d).  Common  sense  alone  would  never 

17th    ed.),    must    be    convinced  teach  a  man  the  difference  ;   but 

that  he  was  no  pedant  of  the  the    distinction,    which    is    now 

dark   ages,    but   an   enlightened  clearly  established,  is  this  : — If 

critic    of    the    law,   who    could  the  words  of  the  testator  denote 

appreciate    the    harshness    of    a  only  a  description  of  the  specific 
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the    questions    raised   by    this    rule    were    sufficiently 

numerous  till  at  length  a  statutory  remedy  was  applied. 

And  now,  in  wills  made  after  the  year  1837,  a  devise  of  The  rule 

real  estate  without  any  words  of  limitation  (n)  shall  be  ^  willt!buT 

construed  to  pass  the  fee  simple,  or  other  the  whole  not  as  to 

estate  or  mterest,  of  which  the  testator  had  power  to 

dispose,  unless  a  contrary  intention  shall  appear  (o)- 

But  the  old  rule  is  still  in  force  with  regard  to  deeds  (p). 

To  conier  a  life  estate,  however,  it  is  usual  and  proper 

to  limit  the  lands  to  the  grantee  "  during  his  life  "  (/]). 

If  a  tenant  in  fee  simple  grant  land  to  another  for  Tenure  of  life 
life,  a  tenure  will  be  created  between  the  parties,  as  in  ®^*^  ^' 
the  case  of  a  gift  in  tail  (r)  ;    and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).     In  early  times 
after  the  Conquest  life   estates   seem  chiefly  to   have  Life  estates 
arisen  under  leases  at  money  rents,  mostly  granted  by  f"^g"^  under 
ecclesiastical  corporations  of  church  lands  (/).     At  the 
present  day  farming  leases  are  seldom  granted  for  life  or 
lives.    Life  estates,  however,  are  very  common  interests 
in  land.     But  they  now  almost  always  arise  under  the  Under 
modern  system  of  settlement,  which  has  prevailed  since 
the  time  of  the  Commonwealth  (m)  ;  and  in  which,  as  we 
have  seen  (x),  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  coming  of  age,  after  whose 

estate  or   land  devised,   in   tliat  (j)  Davidson,  Preo.  Conv.  vol. 

case,  if  no   words  of  limitation  iii.  part  ii.  p.  984,  3rd  ed. 
are  added,  the  devisee  has  only  (r)  Ante,  p.  114. 

an  estate  for   life.     But   if  the  (s)  Litt.  ss.  56,  57,  132,  214, 

words    denote    the    quantum    of  215 ;    Gilb.  Tenures,  90. 
interest    or    property    that    the  (t)  Madox,   Form.    Angl.  Nos. 

testator  has  in  the  lands  devised,  195  sq. ;   Domesday  of  St.  Paul's 

then  the  whole  extent   of  such  (Camden  Society),  xc.   122  sq.  ; 

his  interest  passes   by  the  gift,  Gloucester      Cartulary      (Rolls 

to   the   devisee.     The   question,  series),  Nos.  20,  23,  31,  44,  and 

therefore,  is  always  a   question  others  ;  Vinogradoff,  Viil.  in  Eng. 

of  construction,  upon  the  words  330,  331. 
and  terms  used  by  the  testator."  (u)  See  Papers  read  before  the 

(n)  I.e.,  words  used  to  limit  or  Juridical  Society,  vol.  i.  p.  45  (a 

mark  out  the  estate  conferred.  paper     written     by     the     late 

(o)  Stat.  7  Will.  IV.  and  1  Vict.  author). 
0.  26,  ss.  28,  34.  (x)  Ante,  p.  104. 

(f)  Ante,  p.  117,  n.  (6). 
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death  the  lands  are  limited  to  his  unborn  children  for 
successive  estates  tail.     When  life  estates  are  so  created 
Fealty.  no  rent  is  reserved.     And  though  an  oath  of  fealty  is 

incident  to  a  life  as  to  every  other  freehold  estate,  it 
has  long  been  practically  obsolete  (y). 

Civil  death.  Every  life  estate  may  be  determined  by  the  civil 

death  of  the  party,  as  well  as  by  his  natural  death  ; 
for  which  reason  in   old  conveyances   the  grant  was 

Natural  life.  Usually  made  for  the  term  of  a  man's  natural  life  (z). 
Formerly  a  person  by  entering  a  monastery,  and  being 
professed  in  religion,  became  dead  in  law  (a).  But 
this  doctrine  is  now  inapplicable  ;  for  there  is  no  longer 
any  legal  estabhshment  for  professed  persons  in 
England  (b),  and  our  law  never  took  notice  of  foreign 
professions  (c).  Civil  death  may,  however,  occur  by 
outlawry  {d),  which  may  still  take  place  in  criminal 
proceedings,  though  in  civil  proceedings  it  is  now 
abolished  (e).  Civil  death  was  formerly  occasioned 
also  by  attainder  for  treason  or  felony ;  but  all 
attainders  are  now  abolished  (/). 


Restricted  With  regard   to   the  right   of   free   enjoyment   the 

te^°JTt"^^  °^  position  of  a  tenant  for  life  is  very  different  from  that 
life.  of  tenant  in  fee  simple  or  in  tail  (g).     Every  tenant  for 

life,  unless  restrained  by  covenant  or  agreement,  has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 
fuel  to  burn  in  the  house,  for  the  making  and  repairing 
of  all  instruments  of  husbandry,  and  for  repairing  the 


(w)  Litt.  s.  32  ;  Co.  Litt.  67  b, 
68  b,  n.  (5). 

(z)  Co.  Litt.  132  a ;  2  Black. 
Comm.  121. 

(a)  1  Black.  Comm.  132. 

(6)  Co.  Litt.  3  b,  n.  (7),  132  b, 
n.  (1);  1  Black.  Comm.  132; 
stats.  31  Geo.  III.  c.  32,  s.  17  ; 
10  Geo.  IV.  c.  7,  ss.  28—37; 
2  &  3  Will.  IV.  c.  115,  s.  4.  See 
also  Anstey's  Guide  to  the  Laws 
n  rtcoting  Roman  Catholics,  pp. 


24—27  ;  23  &  24  Vict.  c.  134, 
s.  7 ;  Be  Metcalfe's  Trusts,  2 
De  G.,  J.  &  S.  122. 

(c)  Co.  Litt.  132  b. 

{d)  4  Black.  Comm.  319,  380  ; 
Watk.  n.  123  to  Gilb.  Ten.  ; 
ante,  p.  49,  and  n.  (d). 

(e)  By  Stat.  42  &  43  Vict.  c.  59, 
s.  3. 

(/)  By  atat.  33  &  34  Vict, 
u.  23  ;   ante,  p.  56. 

(g)  Ante,  pp.  81,  114. 
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house,  and  the  hedges  and  fences  {h),  and  also  the  right 
to  cut  underwood  and  lop  pollards  in  due  course  (i). 
But  he  is  not  allowed  to  commit  any  kind  of  waste  by  Waste. 
voluntary  destruction  of  any  part  of  the  premises, 
which  is  called  voluntary  waste  {k).  Thus  he  may  not  Voluntary 
cut  timber  (l),  or  plough  up  ancient  meadow  land  (m) ; 
and  he  is  not  allowed  to  dig  for  gravel,  brick-earth  or 
stone,  except  in  such  pits  or  places  as  were  open  and 
usually  dug  when  he  came  in  (n) ;  nor  can  he  open  new 
mines  for  coal  or  other  minerals,  nor  cut  turf  for  sale 
on  bog  lands  ;  for  all  such  acts  would  be  acts  of  volun- 
tary waste.  But  to  continue  the  working  of  existing 
mines,  or  to  cut  turf  for  sale  in  bogs  already  used  for 
that  purpose,  is  not  waste  ;  and  the  tenant  may  accord- 
ingly carry  on  such  mines  and  cut  turf  in  such  bogs 
for  his  own  profit  (o).  And  it  is  now  held  that  it  is  not 
waste  for  a  tenant  for  life  to  fell  timber  according  to 
the  usual  course  of  management  of  woods,  which  his 
predecessors  had  cultivated  for  periodical  croppings  ; 
and  he  is  entitled  to  the  profits  of  timber  so  cut  (p). 
By  an  old  statute  (q),  the  committing  of  any  act  of  waste 

(A)  Co.  Litt.  41  b;    2  Black.  Eq.  306;   Dashwood  v.  Magniac, 

Comm.  35,  122.  1891,  3  Cli.  306. 

(i)  Phillips  V.  Smith,  14  M.  &  (m)  Simmons     v.     Norton,     7 

W.  589.  As  to  thinnings  of  young  Bing.  640,  648.    See  Duke  of  St. 

timber,  see  Pidgeley  v.  Bawling,  Albans  v.  Skipwith,  8  Beav.  354. 

2  Coll.  275  ;    Bagot  v.  Bagot,  32  {n)  Co.  Litt.  53  b  ;     Viner  v. 

Beav.  509,  518  ;    Earl  Cowley  v.  Vaughan,  2  Beav.  466  ;   EUas  v. 

Wellesley,  L.  R.   1   Eq.   656,  35  Snowdon    Slate    Quarries    Com- 

Beav.  635  ;    Honywood  v.  Hony-  pany,  4  App.  Cas.  454. 

wood,  L.  R.  18  Eq.  306,  307,  308  ;  (o)  Co.  Litt.  54  b  ;    Coppinger 

Dashwood  v.   Magniac,    1891,   3  v.  Gubbins,  3  Jo.  &  Lat.  397  ;   Ee 

Ch.  306,  329,  330,  377—380.  Maynard's  Settled  Estate,    1899, 

(k)  Co.  Litt.  53  a  ;     Whitfield  2  Ch.  347.    As  to  what  are  open 

V.  Bewit,  2  P.  Wms.  240  ;  Black.  or  existing  mines,  see  Re  Morgan, 

Comm.    ii.    122,    281,   iii.    224 ;  1914,  1  Ch.  910  ;   Re  Hall,  1916, 

West  Ham,  Sc.  v.  East  London  2  Ch.  488,  493. 

Waterioorks  Co.,  1900,  1  Ch.  624,  (p)  Dashwood      v.      Magniac, 

635,636.    See  P.  &  M.  Hist.  Eng.  1891,   3   Ch.    306;     Re   Trevor- 

Law,  ii.  8,  9.  Battye's  Settlement,   1912,   2   Ch. 

(l)  *Oak,     ash     and   elm  are  339.                                                      *What  trees 

timber  in  all  parts  of  the  country ;  (q)  The  Statute  of  Gloucester,  are  timber, 

and  in  some  places  other  trees  6  Edw.  I.  o.  5  ;   2  Black.  Comm. 

(as  beech)  are  timber  by  custom  ;  283  ;   Co.  Litt.  218  b,  n.  (2). 
Honywood  v.  Honywood,  L.  R.  18 
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abolished. 


Permissive 
waste. 


was  made  a  cause  of  forfeiture  of  the  tiling  or  place 
Writ  of  waste  wasted,  in  case  a  writ  of  waste  were  issued  against  the 
tenant   for   life.     But   this    writ,    having    been   super- 
seded in  modern  times  by  an  action  for  damages  (r), 
was  abolished  in  1833  (s) ;   and  a  tenant  for  life  is  now 
liable  only  to  pay  damages  for  waste  already  done,  or 
to  be  restrained  by  injunction  from  cutting  the  timber 
or  committing  any  other  act  of  waste  which  he  may 
be    known    to    contemplate  {t).       It    was    formerly    a 
question  whether  a  tenant  for  life  were  not  liable  for 
'permissive,  as  well  as  voluntary  waste ;    that  is,   for 
permitting  the  buildings  to  go  to  ruin ;    but  it  is  now 
held  that  he  is  not  (m),  unless  the  duty  of  repair  be 
expressly    laid    on   him   by    his   grantor    {x).     If   any 
timber  on  the  land  of  a  tenant  for  life  were  in  such  an 
advanced  state  that  it  would  take  injury  by  standing, 
he  might  obtain  an  order  of  the  Court  of  Chancery 
allowing  it  to  be  cut ;    when  the  profits  would  be  in- 
vested for  the  benefit  of  the  persons  entitled  on  the 
expiration  of  the  life  estate,  and  the  interest  paid  to 
the  tenant  during   his  life   («/).     And  now  under  the 
Settled  Land  Act,  1882  {z),  a  tenant  for  life,  impeach- 
Settled  Land  able  for  waste  in  respect  of  timber,  may  cut  and  sell 
any  timber  growing  on  his  land  when  ripe  and  fit  for 
cutting,  provided  he  obtained  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court.     In  such  a 


Power  to 
cut  timber 
under  the 


(?■)  2  Wms.  Saund.  252,  n.  (7) ; 
3  Steph.  Comm.  532,  6th  ed.,  442, 
nth  ed. 

(«)  By  Stat.  3  &  4  Will.  IV. 
c.  27,  s.  36. 

(t)  See  Seton  on  Judgments, 
535  sq.,  1681  sq.,  7th  ed. 

(u)  Re  Gartwnght,  41  Ch.  D. 
532  ;  see  the  cases  there  cited  ; 
and  Bewes  on  Waste,  210 — 223  ; 
Re  Freman,  1898,  1  Ch.  28,  32  ; 
Re  Parry  <fc  Hopkin,  1900,  1  Ch. 
160. 

{x)  Woodhouse  v.  Walker,  5 
Q.  B.  D.  404  ;  Dashwood  v.  Mag- 
niac,  1891,  3  Ch.  306,  339. 

(y)  Tooker  v.  Annesley,  5  Sim. 


235;  Waldo  v.  Waldo,  7  Sim. 
261,  12  Sim.  107  ;  Tollemache  v. 
Tollemache,  1  Hare,  456  ;  Consett 
V.  Bell,  1  Y.  &  C.  C.  C.  569  ;  Gent 
V.  Harrison,  Joh.  517  ;  Honywood 
V.  Honywood,  L.  R.  18  Eq.  306  ; 
Lowndes  v.  Norton,  6  Ch.  D.  139. 
And  the  Settled  Estates  Acts, 
1856  and  1877,  empowered  the 
Court  to  authorise  a  sale  of  any 
timber,  not  being  ornamental 
timber,  growing  on  any  settled 
estates  ;  stats.  19  &;  20  Vict.  c. 
120,  s.  11  ;  40  &  41  Vict.  o.  18, 
s.  16. 

(z)  Stat.  45  &  46  Vict.  c.  38, 
s.  35. 
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case  he  will  be  entitled  to  keep  one-fourth  of  the  net 
proceeds  of  the  sale ;  but  the  rest  must  be  set  aside 
and  applied  as  capital  money  arising  under  the  Act. 

If,  however,  the  estate  is  given  to  the  tenant  by  a 
written  instrument  (a)  expressly  declaring  his  estate  to 
be  without  impeachment  of  waste,  he  is  allowed  to  cut  Without 
timber  in  a  husbandlike  manner  for  his  own  benefit,  oTwaste!^^" 
^to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (6)  ;     but  so   that  he  do   not  pull  down  or 
deface  the  family  mansion,   or  fell  timber  planted  or 
left  standing  ■  for  ornament,   or  commit  other  injuries 
of  the  like  nature  ;    all  of  which  are  termed  equitable  Equitable 
waste  ;   for  the  Court  of  Chancery,  administering  equity,  ^^^  ^' 
restrained  such  proceedings  (c).     And  now  by  a  pro- 
vision of  the  Judicature  Act  of  1873,  which  united  the 
old  superior  courts  of  law  and  equity  {d),  a  tenant  for 
life  without  impeachment  of  waste  has  no  legal  right 
to    commit    equitable    waste,    unless    an    intention    to 
confer  such  a  right  expressly  appears  by  the  instrument 
creating  his  estate  (e). 

A  tenant  for  life  may  grant  over  the  land  he  holds  Right  of 
for  so  long  as  he  shall  live  :    but  he  could  not  by  the  tenant  for  life. 
common  law  make  any   lawful  disposition  to   endure 
for  a  longer  period  (/).     And  his  common  law  right 
of  alienation  is  still  all  that  he  can  exercise  for  his 

(a)  Dowman's  case,  9  Rep.  10  b.  Amherst,  2  Phil.  117  ;    Morris  v. 

(6)  Lewis  Bowies''  case,  11  Rep.  Morris,  15  Sim.  505,  3  De  G.  & 

82   b  ;     2    Black.    Comm.    283  ;  J.  323  ;    Micklethwait  v.  Mickk- 

V.  Lamb,   16  Ves.    185  ;  thwait,  1  De  G.  &  J.  604  ;   Baker 


Cholrmly    v.    Paxton,    3    Ring.  v.  Sebright,  13  Ch.  D.  179  ;   Weld- 

211,  10  B.  &  C.  564  ;   Davies  v.  Blundell  v.  Wolseley,  1903,  2  Ch. 

Wescomb,  2  Sim.  425  ;     Wolf  t.  664. 

Hill,  2  Swanst.  149  ;     Waldo  v.  (d)  Stats.  36  &  37  Vict.  c.  66  ; 

Waldo,  12  Sim.  107  ;  Re  Barring-  37  &  38  Vict.  c.  83.   As  to  equity 

ton,  33  Ch.  D.  523.  and  the  Court  of  Chancery,  see 

(c)  1  Fonb.  Eq.  33  n.  ;    Mar-  post,  Ch.  vii. 

quis  of  DownshircY.  Lady  Sandys,  (e)  Stat.  36  &  37  Vict.  o.  66, 

6  Ves.  107  ;    Burges  v.  Lamb,  16  s.  25,  sub-s.  3. 

Ves.  183  ;  Day  v.  Merry,  16  Ves.  ( /  )  Bract,  fo.  11  b,  13  b,  318  a, 

375;     Wellesley  v.    Wellesley,   6  323    b,   324   a;     Litt    ss.   415 

Sim.  497  ;   Duke  of  Leeds  v.  Earl  416,  609—611  ;    Co.  litt.  251  b. 
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Powers  of 
tenant  for 
life. 


Powers  of 


by  settle- 
ments. 


own  exclusive  profit.     But  at  the  present  day  a  tenant 
for  life  has  large  powers  of  disposing  of  the  lands  he 
holds,   for  the  benefit  of  those  entitled  thereto  after 
his  death,  as  well  as  himself.      Powers  are  means  of 
conveying  land  independently  of  the  right  of  alienation 
incident  to  the  estate  in  the  land.     Under  the  modem 
system  of  settling  land  on  one  for  life,  and  then  on 
his  sons  successively  in  tail  (g),  no  valid  disposition  of 
the  land  could  be  made  by  virtue  of  the  estates  so 
created,   except  for  the  father's  hfetime,   until  a  son 
attained  twenty-one ;    when  he  could  join  in  barring 
the  entail  {h).     This  was  obviously  inconvenient ;    and 
it  therefore  became  usual  to  give  to  the  tenant  for  hfe 
under  a  settlement  powers  of  leasing  the  settled  land 
sale  conferred  ^°'-'  certain  terms  on  specified  conditions ;    and  leases 
granted  under  such  powers   remained  good  after  his 
death,    for    the    benefit    of    his    successors    under    the 
settlement.     It  was  also  usual  for  settlements  to  con- 
tain powers  enabling  trustees  to  sell  the  settled  lands 
and  convey  them  to  purchasers  ;   and  with  the  purchase 
money  to  buy  other  lands  to  be  made  subject  to  the 
settlement.     The  exact  operation  of  these  powers  will 
be  explained  in  a  subsequent  part  of  Ihe  book  (i).     For 
the  present  it  will  be  enough  to  say  that  the  devices 
of  modern  conveyancers  had  made  it  possible  for  a 
tenant  in  fee  simple,   not  only  to  grant  his  land  to 
another  in  fee  simple,  or  for  any  less  estate  {k),  with 
the  rights  of  alienation  incident  to  the  estate  conferred, 
but  also  to  give  to  others  independent  powers  of  dis- 
position  over    his    land,    equivalent   to    the    disposing 
power   of  a   tenant   in   fee   simple.     Such   powers   are 
known  as  powers   of  appointment.     They   could  only 
arise,  in  the  case  of  settled  land,  by  express  provision 
of  the  parties  making  the  settlement  (/),  who,  having 


Powers  of 
appointment. 


(a)  Ante,  pp.  104,  119. 

(A)  Ante,  p.  105. 

(i)  Post,  Part  II.  Ch.  iii. 


{k)  Ante,  pp.  67,  75. 
(I)  Powers  of  leasing  appear  to 
date  from  the  beginning  of  the 
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tte  whole  fee  simple  to  dispose  of,  were  in  a  position 

to  create  powers  over  as  well  as  estates  in  the  land. 

But    now  the  Settled  Land  Act,   1882  (m),  gives  to  Powers  of 

every  tenant  for  life  in  possession  of  land  under  a  settle-  sak^now" 

ment  large  powers  of  leasing  and  also  a  power  of  selling  g''^''!^  by  the 

,  .  ,  ,    ,   ,       ,  .  °  Settled    Land 

or  exchanging  the  settled  land.  Since  these  extensive  Act,  1882. 
statutory  powers  have  been  conferred  on  a  tenant 
for  life,  it  has  been  no  longer  usual  to  insert  in  settle- 
ments the  old  express  powers  of  appointment,  which 
were  formerly  used  to  effect  the  same  objects.  Statu- 
tory powers  resemble  express  powers  in  affording 
means  of  conveying  the  settled  land,  independently  of 
the  right  of  alienation  incident  to  any  estate  therein. 
But  their  operation  does  not  rest  on  the  same  con- 
veyancing device ;  as  they  derive  their  effect  from  the 
supreme  authority  of  the  statute,  which  enables  the 
tenant  for  life  lawfully  to  convey  away  what,  in  fact, 
is  not  his  own. 

The  scheme  of  the  Settled  Land  Act,  1882  («),  is  to  Scheme  of  the 
entrust  the  tenant  for  life  with  wide  powers  of  disposi-  j^^.^  i882.^" 
tion  exercisable  by  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (o),  but  to  impose  such 

modem  system  of  settlement ;  332  ;  Lilley's  Practical  Convey- 
and  the  practice  of  inserting  a  ancer  (1719),  p.  568;  2  Hors- 
power  of  sale  in  settlements  man's  Conveyancing  (1744), 
seems  to  have  grown  up  during  pp.  217,  475  ;  2  Wood's  Convey- 
the  eighteenth  century  ;  see  ancing  (3rd  ed.  by  Powell,  1793), 
Butler's  note  (v.  4,  5)  to  Co.  p.  641  ;  7  Barton's  Conveyancing 
Litt.  290  b  ;  Bridgman's  Prece-  (3rd  ed.  1824),  p.  248  ;  3  David- 
dents  in  Conveyancing  (3rd  ed.  son's  Prec.  Conv.  (3rd  ed.  1873), 
A.  D.  1699),  pp.  130,  148,  171,  pp.  263—269,  479,  556. 

(m)  Stat.  45  &  46  Vict.  c.  38  ;   see  s.  2,  sub-ss.  1,  5.     The  Settled  Settled 
Estates  Act,  1877  (stat.  40  &  41  Vict.  c.  18),  which  replaced  an  Act  Estates  Acts 
of  1856,  empowers  tenants  for  life  under  settlements  made  after  the  of  1856  and 
1st  of  November,  1856,  to  make  ordinary  leases  for  twenty -one  years  1877. 
in  England,  and  thirty-five  in  Ireland,  of  any  part  of  their  settled 
estates,  except  the  principal  mansion-house  and  lands  usually  occupied 
therewith,  at   the   best   rent   without   fine.      Agricultural,   mining, 
building,  and  other  leases,  and  sales  of  settled  estates  may  also  be 
made  under  the  same  Act  on  application  to  the  Chancery  Division 
of  the  Court,  whatever  be  the  date  of  the  settlement. 

(n)  Stat.  45  &  46  Vict.  c.  38.  (o)  Sect.  53. 
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Powers  of 


conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  profit 
at  the  expense  of  his  successor's  interests.  In  par- 
ticular the  Act  does  not  permit  him  to  receive  any 
capital  money  arising  under  the  Act,  but  directs  its 
payment  to  trustees  of  the  settlement  for  the  purposes 
of  the  Act  (p),  or  into  Court  (q).  Thus  the  Act  em- 
bv^theicT"  powers  (r)  a  tenant  for  life  to  lease  the  settled  land 
for  any  purpose  whatever,  whether  involving  waste  (s) 
or  not,  for  any  term  not  exceeding  (i.)  in  case  of  a 
building  lease,  ninety-nine  years  ;  (ii.)  in  case  of  a 
mining  lease,  sixty  years  ;  (iii.)  in  case  of  any  other 
lease,  twenty-one  years  in  England  or  Wales  (/)  and 
thirty-five  years  in  Ireland  (u).  But  the  principal 
mansion-house  (if  any)  on  any  settled  land  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  cannot  be  leased  under  this  Act 
without  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court :  though  this  restriction  does 
not  apply  where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  together  exceed  twenty-five  acres  in 
extent  (x).  Every  lease  intended  to  take  effect  under 
this  Act  must  be  made  strictly  in  accordance  with  the 
conditions  imposed  by  the  Act.  Thus  a  tenant  for 
life  intending  to  make  a  lease  under  this  Act  must  in 
general  give  due  notice  of  his  intention  to  each  of  the 
trustees  of  the  settlement  and  their  solicitor,  if  known 
to  the  tenant  for  life ;  though  persons  dealing  in  good 
faith   with  the  tenant  for  life  are  not   concerned  to 


As  to  the 
principal 
mansion- 
house. 


Notice  to 
trustees. 


(p)  See  ss.  2  (sub-s.  8),  38,  39  ; 
Stat.  53  &  54  Vict.  c.  69,  s.  16. 

(q)  Stat.  45  &  46  Vict.  c.  38, 
s.  22. 

(r)  Sect.  6. 

(s)  Ante,  p.  12L 

{t)  See  s.  1,  sub-s.  3  ;  Wms. 
Conv.  Stat.  291,  299. 


(m)  Sect.  65,  sub-s.  10. 

(.T)  Stat.  53  &  54  Vict.  c.  69, 
s.  IQ,  replacing  45  &  46  Vict, 
c.  38,  s.  15.  See  Pease  v.  Court- 
ney, 1904,  2  Ch.  503  ;  Gilbey  v. 
Rush,  1906,  1  Ch.  11  ;  Re 
Wythes'  Settled  Estates,  1908,  1 
Ch.  593. 
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inquire  respecting  the  giving  of  this  notice  («/).     And 

every  lease  made  under  this  Act  must  be  by  deed  (?), 

and  be  made  to  take  effect  in  possession  not  later  than 

twelve  months  after  its  date  (a)  ;    it  must  also  reserve 

the  best  rent  that  can  reasonably  be  obtained,  regard 

being  had  to  any  fine  taken,  and  to  any  money  laid 

out  or  to  be  laid  out  for  the  benefit  of  the  settled  land, 

and  generally  to  the  circumstances  of  the  case  (b)  ;   and 

must  in  other  respects  conform  with  the  requirements 

of  the  statute  (c).     But  a  lease  for  a  term  not  exceeding  Lease  for 

twenty-one  years  at  the  best  rent  that  can  be  reasonably  ^^  ^^^^ 

obtained  without  fine,  and  whereby  the  lessee  is  not 

exempted  from  punishment  for  waste,   may  be  made 

by  a  tenant  for  life,  without  giving  any  notice  to  the 

trustees  ;    such  a   lease  may,   moreover,   be  made  by 

writing  under  hand  only,  in  cases  where  the  term  does 

not  extend  beyond  three  years  from  the  date  of  the 

writing    {d).     Building   and   mining   leases   are  subject 

to  additional  special  regulations   (e).     A  fine  received  Fines  on 

on  the  grant  of  a  lease  under  any  power  conferred  by  ^^^^" 

this  Act  must  be  applied  as  capital  money  arising  under 

this  Act  (/).     Under  a  mining  lease  made  under  this  Bent  on 

Act  part  of  the  rent  must  be  set  aside  and  applied  as  ™ 

capital  money  arising  under  the  Act,  whether  the  mines 

(y)  Stat.  45  &  46  Vict.  o.  38,  a  covenant  for  payment  of  rent, 

s.  45.     See  stat.  47  &  48  Vict.  and  a  condition  of  re-entry  on 

c.  18,  s.  5 ;    Marlborough  v.  Sar-  non-payment     of     rent     witiiin 

torn,  32  Ch.  D.  616,  623  ;   Hatten  thirty  days  at  the  outside  ;   and 

V.  Russell,  38  Ch.  D.  334  ;    Mog-  a  counterpart  of  every  lease  must 

ridge  v.  Clapp,  1892,  3  Ch.  382  ;  be  executed  ;  sect.  7,  sub-ss.  3,  4. 

Be  Fisher   d:   OrazebrooFs  Con-  And  see  Sutherland  v.  Sutherland, 

tract,  1898,  2  Ch.  600.  1893,  3  Ch.  169  ;    Middlemas  v. 

(z)  Ante,  p.  32,  and  n.  (e).  Stevens,  1901,  1  Ch.  574  ;    Boyce 

(a)  Stat.  45  &  46  Vict.  c.  38,  v.  Edbrooke,  1903,  1  Ch.  836. 

=.  7,  sub-s.  1.  (d)  Stat.  53  &  54  Vict.  o.  69, 

(b)  Sect.  7,  sub-s.  2.     As  to  a      b.  7. 

lease  by  tenant*  for  life  on  the  (e)  Stats.  45  &  46  Vict.  c.  38, 

surrender  of  an  existing  lease,  see  ss.  8 — 10  ;    52  &  53  Vict.  c.  36  ; 

Re  Wix,  1916,  1  Ch.  279,  deciding  53  &  54  Vict.  o.  69,  ss.  8,  9.     See 

that  the  tenant  for  life  is  entitled  Re  Aidant's  Settled  Estate,  1902, 

to  the  full  benefit  of  an  increased  2  Ch.  46. 

rent   reserved  in   such   circum-  (/)  Stat.  47  &  48  Vict.  u.  18, 

stances.  s.  4. 

(c)  Every  lease  must  contain 
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or  minerals  leased  were  already  opened  or  in  work  or 
not,  unless  a  contrary  intention  were  expressed  in  the 
settlement  (g) ;  namely,  three  fourths  of  the  rent  where 
the  tenant  for  life  is  impeachable  for  waste  in  respect 
of  minerals,  and  otherwise  one  fourth ;  and  in  every 
such  case  the  residue  of  the  rent  will  go  as  rents  and 
profits  (h).  Powers  additional  to  or  larger  than  the 
powers  conferred  by  this  Act  may  be  given  to  the 
tenant  for  life  by  the  deed  under  which  he  holds  (i) ; 
and  settlements  often  contain  some  relaxation  of  the 
restrictions  imposed  by  the  Act  (j).  Any  lease  made 
by  a  tenant  for  life  otherwise  than  in  accordance  with 
the  conditions  of  the  Act  will  be  void  as  against  his 
successors  (k),  though  good  for  his  own  life. 


Tenant  for 
life's  power 
of  sale  and 
exchange. 


The  Act  also  empowers  a  tenant  for  hfe  to  sell  or 
exchange  the  whole  or  any  part  of  the  settled  land  (l). 
But  exactly  the  same  restriction  is  imposed  on  a  sale 
as  on  a  lease  by  the  tenant  for  life  of  the  principal 
mansion-house  and  lands  usually  occupied  there- 
with (m).  And  due  notice  of  intention  to  sell  must  be 
given  to  the  trustees  and  their  solicitor,  as  in  the  case 


(g)  See  Re  Bayer,  1913,  2  Ch. 
210. 

(h)  Stat.  45  &  46  Vict.  c.  38, 
s.  11.  A  tenant  for  life  is  not 
"  impeachable  for  waste  "  within 
the  meaning  of  this  section  as 
regards  open  mines  ;  He  Chaytor, 
1900,  2  Ch.  804 ;  Re  Hall,  1916, 
2  Ch.  488,  493.  See  ante,  pp. 
121—123. 

(t)  See  sect.  57. 

(j)  E.g.,  as  to  the  necessity  of 
giving  notice  to  the  trustees,  or 
of  setting  aside  part  of  the  rent 
on  making  a  mining  lease,  see 
Wms.  Conv.  Stat.  308,  345—347, 
506,  526. 

(i)  See  Davies  v.  Davies,  38 
Ch.  D.  499,  decided  on  the  Settled 
Estates  Act,  1877  ;  Sutherland 
V.  Sutherland,  1893,  3  Ch.  169  ; 
Chandler  v.  Bradley,  1897,  1  Ch. 


315  ;  Re  Handman  and  Wilcox's 
Contract,  1902,  1  Ch.  599 ;  Boyce 
V.  Edbrooke,  1903,  1  Ch.  836; 
Pumford  v.  W.  Butler  &  Co.,  Ltd., 
1914,  2  Ch.  353.  A  lease  made 
bond  fide  in  intended  exercise  of 
the  statutory  power  may,  how- 
ever, be  good  as  a  contract  to 
grant  a  lease,  and  so  be  binding 
on  the  lessor's  successors  ;  stats. 
12  &  13  Vict.  c.  26,  s.  2  ;  13  &  14 
Vict.  c.  17.  See  stat.  45  &  46 
Vict.  c.  38,  s.  12  ;  Wms.  Conv. 
Stat.  309. 

(I)  Stat.  45  &  46  Vict.  c.  38, 
3.  3.  See  Wheelwright  v.  Walker, 
23  Ch.  D.  752;  Re  Ghaytor's 
Settled  Estate  Act,  25  Ch.  D.  651. 

(m)  Ante,  p.  126 ;  see  Re  Se- 
bright's  Settled  Estates,  33  Ch.  D. 
429  ;  Bruce  v.  Ailesbury,  1892, 
A.  0.  356. 
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of  a  lease  («).    Every  sale  or  exchange  must  be  made  at 
the  best  price  or  consideration  that  can  reasonably  be 
obtained  (o).     The  proceeds  of  any  sale  made  under  the  Payment  and 
Act  and  any  money  agreed  to  be  paid  for  equaUty  of  oUhe  pro'? 
any  exchange  effected  under  the  Act  must  be  paid,  not  ^"^'^^  °^  ^^'''• 
to  the  tenant  for  life,  but  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  his  option ;    and  will  then  be 
applicable  by  the  trustees  according  to  his  direction, 
or  under  the  direction  of  the  Court,  in  any  of  the  autho- 
rised modes  of  employment  of  capital  money  arising 
under  the  Act  (p).      These  are  stated  in  the  note  (q). 

(»)  Ante,  pp.  126,  127  ;  see  the  s.  22.     See  Re  Coleridge's  Settle- 

cases  cited  in  n.  (y).  ment,    1895,    2    Ch.    704 ;      Be 

(o)  Stat.  45  &  46  Vict.  c.  38,  Hunt's   Settled   Estates,    1905,  2 

s.  4.  Ch.    418 ;    Be    Oladwin's   Trust, 

(p)  Stat.  45  &  46  Vict.  c.  38,  1919,  1  Ch.  232. 

(?)  (Stat.  45  &  46  Vict.  c.  38,  s.  21.)    Capital  money  arising  under  Application  of 
this  Act,  subject  to  payment  of  claims  properly  payable  thereout,  capital  money 
and  to  application  thereof  for  any  special  authorised  object  for  which  arising  under 
the  same  was  raised,  shall,  when  received,  be  invested  or  otherwise  the  Settled 
applied  wholly  in  one,  or  partly  in  one,  and  partly  in  another  or  Land  Act, 
others  of  the  following  modes  (namely)  :  1882. 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  56  &  57  Vict.  c.  53,  Pt.  I. ;  Wms.  Pers.  Prop.  417,  and 
Table,  17th  ed.)  authorised  to  invest  trust  money  of  the  settlement, 
or  on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the 
purchase  of  the  debenture  stock  of  any  railway  company  in  Great 
Britain  and  Ireland  incorporated  by  special  Act  of  Parliament,  and 
having  for  ten  years  nest  before  the  date  of  investment  paid  a  divi- 
dend on  its  ordinary  stock  or  shares,  with  power  to  vary  the  invest- 
ment in  or  for  any  other  such  securities  : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land  tax,  rent-charge  in  lieu  of  tithe. 
Crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land  (see  Be  Hodgson's  Settled  Estate,  1912,  1  Ch.  784)  : 

(iii.)  In  payment  for  any  improvement  authorised  by  this  Act 
(see  stats.  46  &  47  Vict.  c.  61,  s.  29  ;  50  &  51  Vict.  c.  30  ;  Be  Lord 
Egmont's  Settled  Estates,  45  Ch.  D.  395 ;  Re  Dalison's  Settled  Estate, 
1892,  3  Ch.  522  ;  Be  De  la  Warr's  Cooden  Beach  Settled  Estate,  1913, 
1  Ch.  142  ;  post,  p.  133,  and  n.  {h)  ) : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
laud : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  land  : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  laud,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life  : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
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Tenant  for 
life's  power 
to  mortgage! 


They  cliiefly  include  investment  in  authorised  securities, 
discharge  of  incumbrances  affecting  the  whole  estate 
in  the  settled  land,  payment  for  authorised  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the 
names  or  under  the  control  of  the  trustees  (r).  Capital 
money  arising  under  the  Act  is,  while  uninvested  or 
invested  in  money  securities,  made  subject  to  the 
settlement  as  effectually  as  if  it  were  land,  and  wiU  go 
to  the  persons  to  whom  the  land,  from  which  it  arises, 
would  have  gone  for  the  same  estates  and  interests  as 
they  would  have  had  in  the  land  ;  the  income  of  in- 
vested capital  being  paid  to  the  persons  who  would  have 
been  entitled  to  the  income  of  the  land  (s).  The  tenant 
for  life  is  further  empowered  to  raise  money  by  mortgage 
of  the  settled  land,  where  the  money  is  required  for 
enfranchisement  or  equality  of  partition  (t),  or  for  dis- 

land,  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  therein, 
or  in  other  land  : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or  worked 
with  the  settled  land,  or  of  any  easement,  right  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other  purposes  : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  53  &  54  Vict, 
c.  69,  s.  14)  : 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taken 
for  the  protection  of  settled  land  be  paid  out  of  capital  money  raised 
by  sale  of  part  of  the  lands  in  settlement ;  Be  De  La  Warr's  Estates, 
16  Ch.  D.  587  ;  stat.  45  &  46  Vict.  u.  38,  ss.  36,  47  ;  Re  Ormrod's 
Settled  Estate,  1892,  2  Ch.  318.  As  to  a  landlord's  expenses  for 
improvements  under  the  Town  Tenants  (Ireland)  Act,  1906,  see 
stat.  6  Edw.  VII.  c.  54,  =.  14. 


(r)  Stat.  45  &  46  Vict.  c.  38, 
s.  22,  sub-s.  2. 

(«)  Sect.  22,  sub-ss.  5,  6 ;  see 
Wms.  Pers.  Prop.,  447,  448, 
17th  ed. 

{t)  Stat.  45  &  46  Vict.  u.  38, 


s.  18.  Enfranchisement  properly 
means  the  conversion  of  copyhold 
land  into  freehold  {post.  Part  III. 
Ch.  i.),  but  has  been  held  to  in- 
clude here  the  purchase  of  the 
freehold  reversion  on  leasehold 


Digitized  by  Microsoft® 


OF  AN   ESTATE   FOR  LIFE.  131 

charging  an  incumbrance  on  the  settled  land  or  part 

thereof  (m).     For  the  purpose  of  carrying  into  effect 

the  powers  of  leasing,  sale  and  other  powers  given  by 

the  Settled  Land  Act,  the  tenant  for  life  is  empowered  Tenant  for 

to  convey  the  settled  land  by  deed  for  all  the  estate,  of  conveyf 

which  is  the  subject  of  the  settlement,  or  for  any  less  ^"''^  ("')■ 

estate,  as  may  be  required  (x). 

The  powers  of  a  tenant  for  life  under  the  Settled  Statutory 
Land  Act  are  not  capable  of  assigriment  or  release,  do  beTssimed'" 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (y).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate  ;  which  cannot  gene- 
rally be  affected  without  the  assignee's  consent  (z).  A 
contract  by  a  tenant  for  life  not  to  exercise  any  of 
his  powers  under  the  Act  is  void  (a).  And  any  pro- 
vision in  a  settlement  attempting  to  forbid  a  tenant 
for  life  to  exercise  any  power  under  the  Act  is 
void  (b). 

land ;  Be  Bruce,  1905,  2  Ch.  372.  c.  38,  s.  20,  sub-s.  1  ;    53  &  54 

As  to  partition,  see  post,  Ch.  v.  Vict.  c.  69,  s.  6  ;    post.  Part  II. 

(u)  Stat.  53  &  54  Vict.  c.  69,  Ch.  iii. 

s.  11  (1) ;    see  Re  Clifford,  1902,  (i/)  Stat.  45  &  46  Vict.  c.  38, 

1  Ch.  87.     By  sub-s.  2,  incum-  s.  50,  sub-s.  1.     See  Re  Barlow's 

branoe    does    not    here    include  Oontraet,  1903,  1  Ch.  382. 

any  annual  sum  payable  during  (z)  Sect.  50,  sub-ss.  3,  4  ;    Re 

a  life  or  lives,  or  a  term  of  years  Mountgarret     cfc     Moore's    Gon- 

absolute  or  determinable.  tract,  1915,  1  Ch.  443.    Stat.  54  & 

(w)Stats.  llGeo.  IV.  &1  Will.  55  Vict.  c.  69,  a.  4,  excepts 
IV.  c.  47,  B.  12  ;  and  2  &  3  Vict,  assignments  made  by  a  tenant 
u.  60,  empowered  tenants  for  life  for  life  in  consideration  of  mar- 
under  wills  to  convey,  under  the  riage  or  by  way  of  any  family 
direction  of  the  Court  of  Chan-  arrangement,  not  being  a  secu- 
cery,  the  whole  estate  in  their  rity  for  money  advanced.  And 
lands,  if  a  sale  or  mortgage  unless  the  assignee  is  actually  in 
thereof  were  directed  for  pay-  possession,  his  consent  is  not 
ment  of  the  debts  of  the  testator,  requisite  to  the  making  by  the 
These  powers  were  generally  tenant  for  life  of  leases  under  the 
superseded  by  stats.  13  &  14  Act  at  the  best  rent  without  fine. 
Vict.  c.  60,  a.  29  ;  15  &  16  Vict.  (a)  Stat.  45  &  46  Vict.  c.  38, 
c.  55,  s.  1 ;  now  replaced  by  56  b.  50,  sub-s.  2. 
&  57  Vict.  0.  53,  S3.  30,  31.  (b)  Sect.  51. 
(x)  See  stats.   45   &   46  Vict. 


9- 
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Improvement 
of  settled 
land. 


Improve- 
ments under 
the  Settled 
Land  Act, 
1882. 


By  several  Acts  of  Parliament  of  Queen  Victoria's 
reign  (c),  and  especially  by  the  Improvement  of  Land 
Act,  1864  {d),  facilities  were  given  for  borrowing  money 
to  be  spent  in  making  improvements  on  settled  land 
by  way  of  drainage  and  in  a  variety  of  otber  ways  (e), 
and  to  be  repaid  with,  interest  by  equal  instalments 
extending  over  a  fixed  term  of  years,  and  charged 
as  a  rent-charge  upon  the  inheritance  of  the  land. 
The  instalments  are  payable  by  a  tenant  for  life  during 
his  lifetime  ;  and  he  is  bound  to  maintain  the  improve- 
ments made  (/).  And  in  addition  to  the  facilities  so 
given  for  raising  money  to  pay  for  the  improvement 
of  land,  capital  money  arising  from  the  sale  of  settled 
land  or  otherwise  under  the  Settled  Land  Act,  1882  (g), 
may  now  be  applied  at  the  instance  of  the  tenant  for 
life  in  payment  for  any  improvement  authorised  by 


*  Reservoirs 
and  water 
supply. 


(c)  Stats.  8  &  9  Vict.  c.  56, 
replacing  3  &  4  Vict.  c.  55  ;  9  & 
10  Vict.  c.  101,  amended  by 
10  &  11  Vict.  c.  11,  11  &  12 
Vict.  c.  119,  13  &  14  Vict.  c.  31, 
and  19  &  20  Vict.  c.  9  ;  12  &  13 
Vict.  c.  100,  amended  by  19  &  20 
Vict.  c.  9,  and  repealed  by  27  &, 
28Vict.  c.  114. 

(d)  Stat.  27  &  28  Vict.  c. 
114,  amended  by  62  &  63  Vict. 


(e)  By  Stat.  45  &  46  Vict, 
c.  38,  s.  30,  the  Act  of  1864 
is  extended  so  as  to  comprise  all 
improvements  authorised  by  the 
Settled  Land  Act,  1882 ;  see 
below,  p.  133,  n.  (h).  Settled 
lands  may  be  charged  under  the 
Act  of  1864  (ss.  78  sq.)  with  the 
repayment  of  money  subscribed 
Railways  or  for  the  construction  of  railways, 
canals.  °^  canals  on  or  near  to  them  and 

likely  to  benefit  them.  Stats. 
33  &  34  Vict.  c.  56,  and  34  &  35 
Vict.  c.  84,  added  to  the  list  of 
improvements  authorised  by  the 
Act  of  1864  the  erection,  com- 
pletion, or  improvement  of  a 
mansion  house  suitable  to  the 
Residence.        estate,   as    a    residence    for    its 


owner,  provided  that  the  sum 
charged  for  such  purposes  should 
not  be  more  than  two  years'  net 
rental  of  the  whole  estate. 
Stat.  40  &  41  Vict.  c.  31  added 
the  erection  of  *  reservoirs  and 
other  permanent  works  for  the 
supply  of  water  and  empowered 
subscriptions  for  the  construc- 
tion of  waterworks  by  a  water 
company  to  be  charged  on 
settled  lands ;  see  also  stat. 
60  &  61  Vict.  c.  44. 

(/)  Stats.  8  &  9  Vict.  c.  56, 
•ss.  10,  11  ;  9  &  10  Vict.  c.  101, 
ss.  38,  39  ;  12  &  13  Vict.  c.  100, 
ss.  21,  26 ;  27  &;  28  Vict.  c.  114, 
ss.  66,  72.  Capital  money  arising 
under  the  Settled  Land  Act, 
1882,  may  now  be  applied  in 
redeeming  such  rent-charges 
when  created  in  respect  of  an 
improvement  authorised  by 
that  Act ;  see  ante,  p.  1 29,  ii.  {q) 
(iii.). 

(g)  Stat.  45  &  46  Vict.  u.  38. 
s.  21  (iii.)  ;  ante,  p.  129  ;  see  Re 
Millard's  Settled  Estates,  1893, 
3  Ch.  116;  Re  Bristol's  Settled 
Estates,  ib.  161. 
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that  Act  (A).     But  in  order  to  obtain  this,  the  tenant  Tenant  for  life 
for  life  is  required,  before  the  work  is  done,  to  submit  a  scheme, 
to  the  trustees  or  the  Court  a  scheme  for  the  execution 
of  the  improvement  showing  the  proposed  expenditure 

(A)  (Sect.   25.)     Improvements   authorised   by  this   Act   are  the  Improve- 
making  or  execution  on  or  in  connection  with,  and  for  the  benefit  ments 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for  authorised  by 
any  of  the  following  purposes,  and  any  operation  incident  to  or  tjjg  Settled 
necessary  or  proper  in  the  execution  of  any  of  those  works,  or  neces-  Land  Acts, 
sary  or  proper  for  carrying  into  effect  any  of  those  purposes,  or  for 
securing  the  full  benefit  of  any  of  those  works  or  purposes  (see  Re, 
De  Crespigny's  Settled  Estates,  1914,  1  Ch.  227)  (namely)  : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams,  and  watercourses  : 

(ii.)  Irrigation  ;   warping  : 

(iii.)  Drains,  pipes  and  machinery  for  supply  and  distribution  of 
sewage  as  manure  : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water  : 

(v.)  Groynes  ;    sea  walls,  defences  against  water  : 

(vi.)  Inclosing ;    straightening  of  fences  ;    re-division  of  fields  : 

(vii.)  Reclamation  ;    dry  warping  : 

(viii.)  Farm  roads  ;  private  roads  ;  roads  or  streets  in  villages  or 
towns  : 

(ix.)  Clearing  ;   trenching  ;   planting  : 

(x.)  Cottages  for  labourers,  farm  servants,  and  artisans,  employed 
on  the  settled  land  or  not ;  and  (by  stat.  48  &  49  Vict.  c.  72,  s.  11) 
any  dwellings  available  for  the  working  classes,  the  building  of 
which  in  the  opinion  of  the  Court  is  not  injurious  to  the  estate.  See 
Stat.  53  &  54  Vict,  c  69,  s.  18. 

(xi.)  Farmhouses,  offices  and  outbuildings,  and  other  places  for 
farm  purposes  : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine  ■ 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  land  for 
agricultural  purposes,  or  as  woodland  or  otherwise  : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water,  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other  consumption  : 

(xiv.)  Tramways  ;   railways  ;    canals  ;    docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  purposes  : 

(xvi.)  Markets  and  market  places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  indivi- 
duals, or  for  dedication  to  the  public,  the  same  being  necessary  or 
proper  in  connection  with  the  conversion  of  land  into  building 
land  : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick -making,  tile-making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
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thereon  (i).  And  a  certificate  of  the  Board  of  Agriculture 
and  Fisheries,  or  of  an  engineer  or  surveyor  approved  by 
them,  certifying  that  the  work  has  been  properly  done, 
and  the  amount  properly  payable  by  the  trustees  in 
respect  thereof,  or  else  an  order  of  the  Court,  is  required 
before  any  capital  money  can  be  apphed  in  payment 
for  the  improvement  {k).  But  the  Court  may,  in  any 
case  where  it  appears  proper,  make  an  order  directing 
capital  money  to  be  applied  in  payment  for  any  autho- 
rised improvement,  notwithstanding  that  a  scheme 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (().  The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (m) ; 
Waste  and  is   protected   from   impeachment   of   waste  (n)  in 

^n  nmkine  or  respect  of  any  stone,   clay,   sand,   or  other  substance 

maintaining 

or  proper  in  connection  with  development  of  mines  (see  Re  Hanbury's 
Settled  Estates,  1913,  1  Ch.  50)  : 

(xx.)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works  (see  S.  C). 

By  stat.  53  &  54  Vict.  u.  69,  ».  13,  improvements  authorised  by  the 
Act  of  1882  shall  include  : 

(i.)  Bridges  : 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (see  Be  De  Teissier's 
Settled  Estates,  1893,  1  Ch.  153  ;  Re  GaskeWs  Settled  Estates,  1894, 
1  Ch.  485  ;  Re  Blagrave's  Settled  Estates,  1903,  1  Ch.  560  ;  Re  Leveson 
Gmver's  Settled  Estate,  1905,  2  Ch.  95)  : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof  : 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land  :  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Re  Walker's  Settled 
Estate,  1894,  1  Ch.  189 ;  Re  Legh's  Settled  Estate,  1902,  2  Ch.  274 ; 
Re  Windham's  Settled  Estate,  1912,  2  Ch.  75). 


(i)  Stat.  45  &  46  Vict.  c.  38, 
s.  26,  sub-s.  1  ;  Re  Hotchkin's 
Settled  Estates,  35  Ch.  D.  41  ; 
see  Re  Biilwer  Lytton's  Will,  38 
Ch.  D.  20  ;  Re  Norfolk's  Estates, 
1900,  1  Ch.  461  ;  Re  Egmont's 
Settled  Estates,  1906,  2  Ch.  151. 

(k)  Sect.  26,  sub-ss.  2,  3  ;  stat. 
50  &  51  Vict.  c.  30.  See  Ee 
Keek's  Settlement,  1904,  2  Ch.  22. 

{1}  Stat.  53  &  54  Vict.  c.  69, 


s.  15.  See  Re  Ormrod's  Settled 
Estate,  1892,  2  Ch.  318;  Re 
Tucker's  Settled  Estates,  1895, 
2  Ch.  468;  Re  Thomas,  1900, 
1  Ch.  319  ;  Re  Partington,  1902, 
1  Ch.  711  ;  Re  Dunraven's  Settled 
Estates,  1907,  2  Ch.  417. 

(m)  Stat.  45  &  46  Vict.  u.  38, 
s.  28. 

(n)  Ante,  p.  123, 
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properly  gotten,  or  timber  properly  cut,  for  the  purpose  f n  authorised 
of  making  or  maintaining  any  such  improvement  (o).  ment. 
Under  the  same  Act  {p),  a  tenant  for  life  may  join  or 
concur  with  any  other  person-  interested  in  executing 
any  improvement  authorised  by  the  Act,   or  in  con- 
tributiag  to  the  cost  thereof.     In  all  other  respects,  Other  im- 
improvements   which   a   tenant   for   life   may   wish   to  P'^°'^®™®'^  ^• 
make  must  be  paid  for  out  of  his  own  pocket  (q). 

Where  land  is  given  to  a  widow  during  her  widow-  Determinable 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (r),  '^  ^^  *  ^^' 
or  fo'  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 
a  gift  for  life  (s).  Such  estates  are  regarded  in  law  as 
determinable  life  estates  (t)  ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
difEerence  may  occur  in  the  right  to  take  the  emble-  Emblements, 
ments,  that  is,  the  right  of  a  tenant  to  reap  the  crop 
that  he  has  sown,  though  he  die  or  his  estate  terminate 
before  harvest  (m).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  deter- 
minable ;  and  his  assignee  or  undertenant  will  have 
the  same  right.  But  if  the  estate  should  determine 
by  the  tenant's  own  act,  as  by  the  marriage  of  a  widow 
holding  during  her  widowhood,  the  tenant  would  have 
no  right  to  emblements ;  though  the  undertenant, 
beiag  no  party  to  the  cesser  of  the  estate,  would  still 

(o)  Stat.  45  &  46  Vict.  c.  38,  W.   R.   738 ;    Re  De  Teissier's 

a.  29.  Settled  Estates,  1893,  1  Ch.  153  ; 

(p)  Sect.  27.  Re  Gerard's  Settled  Estates,  1893, 

(?)  Nairn  v.  MarjoribanU,  3  3  Ch.  252  ;   Re  Montagu,  1897,  2 

Ruas.    582  ;     Hibbert   v.    Cooke,  Ch.  8  ;   Re  Willis,  1902,  1  Ch.  15. 

1  Sim.  &  Stu.  552  ;    Caldecott  v.  (r)  Ante,  p.  85. 

Brown,  2  Hare,  144  ;   Horlock  v.  (s)  Ante,  p.  65. 

Smith,  17  Beav.  572  ;    Dunne  v.  (<)  Co.   Litt.   42  a  ;    2  Black. 

Dunne,  7  De  Gex,  M.  &  G.  207  ;  Comm.  121  ;    Re  Game's  Settled 

Dent  V.  Dent,  30  Beav.  363  ;   Re  Estates,  1899,  1  Ch.  324,  329. 

Leigh's  Estate,  L.  R.  6  Ch.  887  ;  («)  See  Wms.  Pers.  Prop.  150, 

Drake  v.  Trefusis,  L.  R.  10  Ch.  17th  ed. 

364 ;    Re  Broadwater  Estate,  33 
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Tenants  at 
rack-rent. 


be  entitled  in  the  same  manner  as  on  the  expiration 
of  the  estate  by  death  (x).  With  respect  to  tenants  at 
rack-rent  (y),  it  is  now  provided  that  where  the  lease 
or  tenancy  of  any  farm -or  lands  held  by  such  a  tenant 
shall  determine  by  the  death  or  cesser  of  the  estate  of 
any  landlord  entitled  for  his  life,  or  any  other  uncertain 
interest,  instead  of  claims  to  emblements,  the  tenant 
shall  continue  to  hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  current  year  of  his 
tenancy,  paying  a  proportionate  rent  to  the  succeeding 
owner  (z). 


Apportion-  By  the  common  law,  if  lands  were  let  reserving  rent 

ment  of  rent,  periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  until  the  day  when  the  rent  became 
payable  (a).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  quarterly  or  half-yearly, 
and  died  between  two  rent-days,  no  rent  was  due  from 
the  undertenant  to  anybody  from  the  last  rent-day 
till  the  time  of  the  decease  of  the  tenant  for  life.  But 
:n  the  reign  of  King  George  II.  a  remedy  for  a  pro- 
portionate part  of  the  rent,  according  to  the  time  such 
tenant  for  life  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (6).  Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and 
let  the  lands  accordingly,  reserving  rent  periodically, 
his  executors  had  no  right  to  a  proportion  of  the  rent 
in  the  event  of  his  decease  between  two  quarter  days  ; 
and,  as  rent  is  not  due  till  midnight  of  the  day  on 
which  it  is  made  payable,  if  the  tenant  for  life  had 
died  even  on  the  quarter-day,  but  before  midnight,  his 
executors  lost  the  quarter's  rent,   which  went  to  the 


(x)  Co.  Litt.  55  b  ;  2  Black. 
Oomm.  122 — 124;  see  Graven  v. 
Weld,  5  B.  &  Ad.  105. 

(y)  Ante,  p.  113,  n.  {a). 

(z)  Stat.  14  &  15  Vict.  c.  25, 
s.  1  ;  Haines  v.  Welch,  L.  R.  4 
C.  P.  91. 


(a)  Co.  Litt.  292  b;  3  Rep. 
128. 

(b)  See  stats.  11  Geo.  II.  c.  19, 
s.  15  ;  4  &  5  Will.  IV.  c.  22,  s.  1  ; 
Mx  parte  Smyth,  1  Swanst.  337, 
and  the  learned  editor's  note. 

(c)  See  ante,  p.  124. 
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person  next  entitled  (d).  But  by  the  Apportionment 
Act,  1834  (e),  the  executors  and  administrators  of  any 
tenant  for  life  who  had  granted  a  lease  since  the  passing 
of  the  Act  might  claim  an  apportionment  of  the  rent 
from  the  person  next  entitled,  when  it  should  become 
due.  This  Act,  however,  did  not  apply  unless  the 
demise  was  made  by  an  instrument  in  writing  (/). 
But  the  Apportionment  Act,  1870  (g),  now  provides  Apportion- 
that  all  rents  and  other  periodica'  payments,  in  the  ^^q*  ^°^' 
nature  of  income  (whether  reserved  or  made  payable 
under  an  instrument  in  writing  or  otherwise),  shall, 
like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect 
of  time  accordingly. 

If  a   tenant   for  his  own  life  assign  his   estate  to  An  estate  pur 
another,  the  assignee  will  become  entitled  to  an  estate  ""'™  "'"' 
for  the  life  of  the  former.     This,  in  the  Norman-French, 
with  which  our  law  still  abounds,  is  called  an  estate  pur 
autre  vie  (h)  ;   and  the  person  for  whose  hfe  the  land  is 
holden  is  called  the  cestui  que  vie.     An  estate  pur  autre  Cestui  que  vie. 
vie  has  long  been  an  estate  of  freehold  (i) ;   though  in 
early  times  this  was  not  so  (k).     In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
unless  the  grant  were  expressly  extended  to  his  heirs  ; 
so  that,  in  case  of  the  decease  of  the  new  owner  in  the 
lifetime  of  the  cestui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after  having 

(d)  Norris  v.  Harrison,  2  Mad.  (g)  Stat.  33  &  34  Vict.  c.  33, 
268.  s.  2  ;    Hasluck  v.  Pedley,  L.  R. 

(e)  Stat.  4  &  5  Will.  IV.  o.  22,  19  Eq.  271  ;    Constable  v.  Gon- 
s.  2  ;   Lock  V.  De  Burgh,  4  De  G.  stable,  11  Ch.  D.  681  ;  Re  Howell, 
&  S.  470  ;    Plummer  v.  Whiteley,  1895,  1  Q.  B.  844  ;    see  Ellis  v. 
Joh.    585  ;     Llewellyn    v.    Rous,  Rowbotham,  1900,  1  Q.  B.  740. 
L.  R.  2  Eq.  27.  (h)  Litt.  s.  56. 

(/)  See    Gattley  v.  Arnold,  1  (»')  Litt.  s.  57. 

J.  &  H.  651  ;    Mills  v.  Trumper,  (k)  Bract,    fo.    26    b,    263   a  ; 

L.  R.  4  Ch.  320.  Fleta,  fo.  192,  289. 
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Modem 
enactments. 


parted  with,  his  life  estate  (I).  No  person  having,  there- 
fore, a  right  to  the  property,  anybody  might  enter  on 
the  land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  cestui  que  vie  lived  (m).  The 
person  who  had  so  entered  was  called  a  general  occupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heirs  during  the  life  of  the  cestui  que  vie,  the  heir 
might  enter  and  hold  possession  ;  and  in  such  a  case  he 
was  called  in  law  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (n).  To 
remedy  the  evil  occasioned  by  property  remaining  with- 
out an  owner,  it  was  provided  by  a  clause  in  the  Statute 
of  Frauds  passed  in  the  reign  of  King  Charles  II.  (o), 
that  the  owner  of  an  estate  pur  autre  vie  might  dis- 
pose thereof  by  his  will ;  that  if  no  such  disposition 
should  be  made,  the  heir,  as  occupant,  should  be  charged 
with  the  debts  of  his  ancestor  ;  or  in  case  there  should 
be  no  special  occupant,  it  should  go  to  his  executors 
or  administrators,  and  be  subject  to  the  payment  of 
his  debts,  of  course  only  during  the  residue  of  the  hfe 
of  the  cestui  que  vie.  In  the  construction  of  this  enact- 
ment a  question  arose,  whether  or  not,  supposing  the 
owner  of  an  estate  pur  autre  vie  died  without  a  will,  the 
administrator  was  to  be  entitled  for  his  own  benefit, 
after  paying  the  debts  of  the  deceased.  An  explanatory 
Act  was  accordingly  passed  in  the  reign  of  King 
George  II.  (p),  by  which  the  surplus,  after  payment  of 
debts,  was,  in  case  of  intestacy,  made  distributable 
amongst  the  next  of  kin,  in  the  same  manner  as  personal 
estate.  By  the  Wills  Act,  1837  {q),  the  above  enact- 
ments   were    both    replaced    by    more    comprehensive 


(l)  In  very  early  times  the  law 
was  otherwise  ;  Bract,  fo.  27  a, 
263  a  ;  Fleta,  fo.  192,  289  ;  P. 
&  M.  Hist.  Eng.  Law,  ii.  80. 

(m)  Co.  Litt.  41  b  ;  2  Black. 
Comm.  258. 

(n)  Atkinson  v.  Baker,  4  T. 
Rep.  229. 


(o)  Stat.  29  Car.  II.  i;.  3,  s.  12. 

(p)  Stat.  14  Geo.  II.  c.  20,  ».  9  ; 
see  Co.  Litt.  41  b,  n.  (5). 

(?)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  ss.  3,  6 ;  Ee  Sheppard, 
1897,  2  Ch.  67  ;  Re  Inman,  1903, 
1  Ch.  241. 
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provisions  t9  the  same  effect.  And  under  the  Land 
Transfer  Act,  1897  (r),  on  the  death  of  a  tenant  pur 
autre  vie,  his  estate  devolves  in  the  first  instance  upon 
his  executors  or  administrator  whether  he  have  devised 
the  same  or  not,  and  notwithstanding  that  he  leave  a 
special  occupant.  But  the  Act  does  not  disturb  the 
beneficial  title  of  a  devisee  or  special  occupant,  who 
may,  if  the  estate  be  not  required  to  satisfy  the  deceased 
tenant's  debts  and  testamentary  or  administration 
expenses,  require  the  executors  or  administrator  to 
convey  the  same  to  him. 

When  one  person  has  an  estate  for  the  life  of  another,  Cestui  que  vie 

•  nil".  1  1  .  .  may  be 

it  IS  evidently  his  interest  that  the  cestui  que  vie  or  ordered  to  be 
he  for  whose  life  the  estate  is  holden,  should  live  as  produced, 
long  as  possible ;  and,  in  the  event  of  his  decease,  a 
temptation  might  occur  to  a  fraudulent  owner  to  con- 
ceal his  death.  In  order  to  prevent  any  such  fraud,  it 
is  provided,  by  an  Act  of  Queen  Anne  (s),  that  any 
person  having  any  claim  in  remainder,  reversion  or 
expectancy,  may,  upon  affidavit  that  he  hath  cause  to 
beheve  that  the  cestui  que  vie  is  dead,  and  that  his  death 
is  concealed,  obtain  an  order  from  the  Lord  Chancellor 
for  the  production  of  the  cestui  que  vie  in  the  method 
prescribed  by  the  Act ;  and  if  such  order  be  not  com- 
plied with,  then  the  cestui  que  vie  shall  be  taken  to  be 
dead,  and  any  person  claimuig  any  interest  in  remainder, 
or  reversion,  or  otherwise,  may  enter  accordingly  {t). 

If  an  estate  pur  autre  vie  should  be  given  to  a  person  Quasi  entail. 
and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is  called, 

(r)  Stat.  60  &  61  Vict.  o.  65,  (()  By  s.  5  of  the  same  Act, 

Part  I.  ;    ante,  pp.  29,  88.  tenants  pur  autre  vie  continuing 

(s)  Stat.   6  Anne,  c.   18.     See  in  possession  after  the  determina- 

Ex   parte    Grant,    6   Ves.    512  ;  tion  of  their  estates,  without  the 

Ex  parte  Whalley,  4  Russ.  561  ;  express   consent  of  the  persons 

Re  Issac,  i  My.   &  Cr.   11  ;    Re  next  entitled,  are  adjudged  to  be 

Lingen,  12  Sim.  104  ;  Re  Clossey,  trespassers,  and  made  liable  to 

2  Sm.  &  G.  46  ;  Re  Dennis,  7  Jur.  pay  the  full  value  of  the  profit 

N.  S.  230  ;    Re  Owen,  10  Ch.  D.  received   during   their   wrongful 

166  ;  Re  Stevens,  31  Ch.  D.  320.  possession. 
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will  be  created,  and  tlie  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession 
may  bar  his  issue,  and  all  remainders,  by  an  ordinary 
deed  of  conveyance  (m),  without  any  inrolment  under 
the  statute  for  the  abolition  of  fines  and  recoveries. 
If  the  estate  tail  be  in  remainder  expectant  on  an 
estate  for  life,  the  concurrence  of  the  tenant  for  life 
is  necessary  to  enable  the  tenant  in  tail  to  defeat  the 
subsequent  remainders  (x). 

Persons  It  is  important  to  notice  that  all  the  powers  of  a 

pow^rfofa      tenant  for  life  under  the  Settled  Land  Act,   1882  (y), 
tenant  for  life  are  by  that  Act  (z)  expressly  conferred  on  each  of  the 
Settled  Land  following  persons,  when  entitled  in  possession  : — 
Act,  1882.  f^^^  ^  tenant   for   years   determinable   on   life,    not 

holding  merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,   not  holding 
merely  under  a  lease  at  a  rent  («)  ; 
Tenant fiwr  (c)  A  tenant  for  his  own-  or  any  other  life,  or  for 

years  determinable  on  life,  whose  estate  is  hable  to 
cease  or  be  defeated  in  any  event  during  that  life  (b), 
or  is  subject  to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  Hfe  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons  subject 
to   peculiar   laws  ;    such  as   the   life   estates   held  by 

(w)  Fearne,  C.  E.  495  sq.  s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 

(a-)  Allen  v.  Allen,  2  Dru.  &  (a)  This  applies  only  to  tenants 

War.  307,  324,  332  ;   Edwards  v.  pur  autre  vie  holding  beneficially 

Champion,  3  De  Gex,  M.  &  G.  and  not  as  trustees  ;   Re  Jemmett 

202.  and  Guest's  Contract,  1907,  1  Ch. 

{y)  Ante,  pp.  125—131.  629. 

(z)  Stat.  45  &  46  Vict.  u.  38,  (6)  See  ante,  pp.  85,  135 
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beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law  ;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather 
to  confuse  the  student  than  to  aid  him  in  his  grasp 
of  those  general  principles,  which  it  should  be  his  first 
object  to  comprehend. 
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CHAPTER   V. 

OF  JOINT  TENANTS   AND   TENANTS   IN  COMMON. 

A  GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.  As  between  themselves,  they  must, 
of  course,  have  separate  rights  ;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
subject  of  the  tenancy.  A  joint  tenancy  is  accordingly  The  four  uni- 
said  to  be  distinguished  by  unity  of  'possession,  unity  tMianoy?'" 
of  interest,  unity  of  title,  and  unity  of  the  time  of  the 
commencement  of  such  title  (o).  Any  estate  may  be  Joint  tenants 
held  in  joint  tenancy ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (b).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
Uver  of  them  exists.  While  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other  ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
whole  during  the  residue  of  his  life.  So,  if  lands  be  Joint  tenants 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies ;  ™  ^'  • 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c) :    so  long  as 

(a)  2  Black.  Comm.  180.  p.  117. 

(6)  Litt.   B.   283  ;    Com.   Dig.         (c)  Co.  Litt.  20  b,  25  b  ;   Bac. 
tit.   Estates   (K.   1) ;     see  ante,     Abr.  tit.  Joint  Tenants  (G.). 
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they  botli  live,  they  will  be  entitled  to  the  rents  and 
profits  in  equal  shares  ;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  whole  ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies, 
in  case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.  If,  however,  A.  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry, 
as,  if  they  be  brother  and  sister,  or  both  males,  or 
both  females,  a  gift  to  them  and  the  heirs  of  their  two 
bodies  will  receive  a  somewhat  different  construction. 
So  long  as  it  is  possible  for  a  unity  of  interest  to  con- 
tinue, the  law  will  carry  it  into  effect :  A.  and  B.  will 
accordingly  be  regarded  as  one  person,  and  wiU  be 
entitled  jointly  during  their  lives.  While  they  both 
live  their  rights  will  be  equal ;  and,  on  the  death  of 
either,  the  survivor  will  take  the  whole  so  long  as  he 
may  live.  But,  as  they  cannot  intermarry,  it  is  not 
possible  that  any  one  person  should  be  heir  of  both 
their  bodies  ;  on  the  decease  of  the  survivor,  the  law, 
therefore,  in  order  to  conform  as  nearly  as  possible 
to  the  manifest  intent,  that  the  heir  of  the  body  of 
each  of  them  should  inherit,  is  obliged  to  sever  the 
tenancy  and  divide  the  inheritance  between  the  heir 
of  the  body  of  A.  and  the  heir  of  the  body  of  B.  Each 
heir  will  accordiagly  be  entitled  to  a  moiety  of  the 
rents  and  profits,  as  tenant  in  tail  of  such  moiety. 
The  heirs  will  now  hold  in  a  manner  denominated 
tenancy  in  common ;  instead  of  both  having  the 
whole,  each  wiU  have  an  undivided  half,  and  no  further 
right  of  survivorship  will  remain  (d). 

Joint  tenant         An  estate  in  fee  simple  may  also  be  given  to  two  or 

m  fee.  more  persons  as  joint  tenants.     The  unity  of  this  kind 

of  tenure  is  remarkably  shown  by  the  words  which  are 

made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

(d)  Litt.  B.  283.     See  Re  Tiverton  Market  Act,  20  Beav.  374. 
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The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirs,  or  to  them, 
their  heirs  and  assigns  (e),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :   thus,  if  lands  be 
given  to  A.,  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
wiU  together  be  regarded  as  one  person ;    and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.     The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  ( / ).     While 
they  all  lived  each  had  the  whole ;    when  any  die,  the 
survivor  or  survivors  can  have  no  more.     The  heir  of 
the  survivor  is,  therefore,  the  person  who  alone  will  be 
entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
of  those  who  may  have  previously  died  (g).     A  joint 
tenancy  in  fee  simple  is  far  more  usual  than  a  joint 
tenancy  for  life  or  in  tail.     Its  principal  use  in  practice 
is  for  the  purpose  of  vesting  estates  in  trustees,  who, 
as  we  shall  see,  are  persons  entrusted  with  the  legal 
ownership  of  lands  for  the  benefit  of  others  (h).     Such 
persons  are  invariably  made  joint  tenants.     On  the  Trustees  are 
decease  of  one  of  them,  the  whole  estate  then  vests  at  joilt^te^nta. 
once  in  the  survivors  or    survivor  of    them,  without 
devolving  on  the  heir  at  law  of  the  deceased  trustee, 
and  without  being  afEected  by  any  disposition  which 
he  may  have  made  by  his  will ;    for  joint  tenants  are 
incapable  of  devising  their  respective  shares  by  will  {i) ; 
they  are  not  regarded  as  having  any  separate  interests 
except  as  between  or  amongst  themselves,  whUst  two 
or  more  of  them  are  living.     Trustees,  therefore,  whose 

(e)  Bac.  Abr.  tit.  Joint  Ten-  stats.  16  &  17  Vict.  c.  51,  o.  3; 

ants  (A) ;   Co.  Litt.  184  a.  57  &  58  Vict.  c.  30,  ss.  1,  2  ;  see 

(/)  Litt.  s.   280.    Any  joint  the  end  of  Ch.  jc.                             *Suooession 

tenant  taking  a  beneficial  interest  {g)  Litt.  ubi  sup.                        and  estate 

by  survivorship  is  now  liable  to  (h)  See  post,  Ch.  vii.                   duty  on  death 

*suocession  dutyand  estate  duty;  (i)  Litt.  b.  287  ;   Perk.  s.  500.  of  joint 

wji.p.  10           tenant. 
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only  interest  is  that  of  the  persons  for  whom  they  hold 
in  trust,  are  properly  made  joint  tenants.  As  a  rule, 
the  survivor  of  several  joint  tenants  in  fee  simple  may 
devise  the  land,  as  well  as  allow  it  to  descend  to  his 
heir.  But,  if  such  survivor  be  a  trustee  of  the  land, 
on  his  death  after  the  year  1881,  his  estate  will  vest 
in  his  personal  representatives,  notwithstanding  any 
testamentary  disposition  he  may  make  (/r).  The  Land 
Transfer  Act,  1897  (l),  does  not  afiect  the  right  of  a 
joint  tenant  surviving  his  companions  to  succeed  to 
the  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  become  vested 
by  survivorship  in  the  longest  hver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest,  in  the  first  instance,  in 
his  executors  or  administrator.  If,  however,  he  were 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
his  heir  or  devisee  will  have  the  same  beneficial  interest 
in  the  lands,  and  the  same  right  to  require  them  to  be 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (w). 

As  joint  tenants  together  compose  but  one  owner, 
it  follows,  as  we  have  already  observed,  that  the  estate 
of  each  must  arise  at  the  same  time  (n) ;  so  that  if  A. 
and  B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take 
his  share  first,  and  then  B.  come  in  after  him.  To  this 
Exception  to  rule,  however,  an  exception  has  been  made  in  favour 
unity  of  time.  ^^  conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  different  times  (o)  ;  and  the  exception  appears 

(k)  Stat.  44  &  45  Vict.  o.  41,  (»)  Co.  Litt.  188  a  :    2  Black. 

B.  30.  Comm.  181. 

(1)  Stat.  60  &  61  Vict.  c.  65,         (o)  13  Rep.  56 ;   PoUexf.  373 ; 

Part  I.,  ante,  pp.  29,  58,  76,  88,  Bac.   Abr.   Joint    Tenants   (D); 

115,  139.  Gilb.  Uses,  71   (135,  n.   10,  3rd 

(ot)  Ante,  p.  145.  ed.). 
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also  to  extend  to  estates  created  by  will  (p).  A  further 
consequence  of  the  unity  of  joint  tenants  is  seen  in 
the  fact,  that  if  one  of  them  should  wish  to  dispose  of 
his  interest  in  favour  of  any  of  his  companions,  he  may 
not  make  use  of  any  mode  of  disposition  operating 
merely  as  a  conveyance  of  lands  from  one  stranger  to 
another.  The  legal  possession  or  seisin  of  the  whole 
of  the  lands  belongs  to  each  one  of  the  joint  tenants  of 
an  estate  of  freehold  ;  no  delivery  can,  therefore,  be 
made   to   him   of   that   which   he   already   has.      The  A  release 

J.  r  -1     .  •    •    i    J.  J.       •      the  proper 

proper   form    or   assurance    between   joint    tenants    is,  form  of 
accordingly,    a   release   by   deed   (a),   and   this   release  assurance 

^•^   ,  ■.         .  ,      ^  ,     .    ,        ,  between  joint 

operates  rather  as  an  extmguishment  of  right  than  as  tenants. 
a  conveyance  ;  for  the  whole  estate  is  already  supposed 
to  be  vested  in  each  joint  tenant,  as  well  as  his  own 
proportion.  And  in  the  Norman-French,  with  which 
our  law  abounds,  two  persons  holding  land  in  joint 
tenancy  are  said  to  be  seised  per  mte  et  per  tout  (r). 

The  incidents  of  a  joint  tenancy,  above  referred  to,  A  joint 
last  only  so  long  as  the  joint  tenancy  exists.  It  is  in  beTevere™.*^ 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy  ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of  the 
lands,  by  which  means  he  destroys  the  joint  tenancy  (s). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  fee 
simple,  any  one  of  them  may,  by  any  of  the  usual 
modes  of  alienation,  dispose  during  his  lifetime,  though 
not  by  will,  of  an  equal  undivided  third  part  of  the 
whole  inheritance.  But  should  he  die  without  having 
made  such  disposition,  each  one  of  the  remaining  two 

(p)  2  Jarm.  Wills,  1788,  1789,  Bac.  Abr.  Joint  Tenants  (I)  2,  3  ; 

6th  ed. ;    Gates  d.   Haiterley  v.  2  Prest.  Abst.  61.     But  a  grant 

Jackson,  2   Str.   1172;    Feame,  would    operate    as    a    release; 

C.  R.  313  ;    Bridge  v.   Yates,  12  Chester  v.  Willan,  2  Wms.  Saund! 

Sim.  645  ;    Kenworthy  v.   Ward,  96  a. 

11     Hare,     196;      M'Gregor    y.  (r)  Litt.  s.  288. 

M'Gregor,  1  De  G.,  F.  &  J.  73.  (s)  Co.  Litt.  186a  ;  Caldwellv. 

{q)  Co.    Litt.    169   a,    187   a  ;  Fellowes,  L.  R.  9  Eq.  410. 

10—2 
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Bankruptcy 
of  joint 
tenant. 

Tenants  in 
common. 


will  have  a  similar  right  in  his  lifetime  to  dispose  of 
an  undivided  moiety  of  the  whole.  From  the  moment 
of  severance,  the  unity  of  interest  and  title  is  destroyed, 
and  nothing  is  left  but  the  unity  of  possession  ;  the 
share  which  has  been  disposed  of  is  at  once  discharged 
from  the  rights  and  incidents  of  joint  tenancy,  and 
becomes  the  subject  of  a  tenancy  in  common.  Thus, 
if  there  be  three  joint  tenants,  and  any  one  of  them 
should  exercise  his  power  of  disposition  in  favour  of  a 
stranger,  such  stranger  will  then  hold  one  undivided 
third  part  of  the  lands,  as  tenant  in  common  with  the 
remaining  two.  These  two  will,  however,  remain  joint 
tenants  of  their  two  third  shares  ;  and  if  neither  of  them 
sever  such  joint  tenancy,  the  survivor  of  them  will  take 
those  shares  (t).  Joint  tenancy  may  also  be  severed  by 
operation  of  law,  as  upon  the  bankruptcy  of  a  joint 
tenant  (m). 

Tenants  in  common  are  such  as  have  a  unity  of 
possession,  but  a  distinct  and  several  title  to  their 
shares  (x).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  in 
common  the  only  similarity  that  exists  is,  therefore,  the 
unity  of  possession.     A  tenant  in  common  is,  as  to  his 


{«)  Litt.  B.  294. 

{u)  Thomason  v.  Frere,  10 
East,  418,  425  ;  Burt  v.  Moult,  1 
C.'&  M.  525,  530;  Morgan  v. 
Marguis,  9  Ex.  145,  147—8  ;   Re 


Butler's  Trusts,  38  Ch.  D.  286; 
Wms.  Pers.  Prop.  535,  17th  ed. ; 
post,  Ch.  xi. 

(x)  Litt.    s.    292;     2    Black. 
Comm.  191. 
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own  undivided  share,  precisely  in  the  position  of  the 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.  Of  the  two  a  tenancy  in  common  is  no  doubt 
preferable  ;  inasmuch  as  a  certain  possession  of  a  given 
share  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive   his   companions.     But   the   enjoyment   of  Holding  land 

,       -      .  ,  .      ,  .       .  in  severalty. 

lands  m  severalty,  or  as  a   single  owner,   is  tar  more 
beneficial  than  either  of  the  above  modes.     Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant, in 
common  to  compel  his  companions  to  effect  a  'partition  Partition, 
between   themselves,    according    to    the   value    of    the 
shares.     This  partition  was  formerly  enforced  by  a  writ  By  writ. 
of  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  VIII.   {y).     Before  this  reign,  as  joint 
tenants  and  tenants  in  common  always  become  such  by 
their  own  act  and  agreement,  they  were  without  any 
remedy,   unless  they  all  agreed  to   the  partition.     In 
modern  times  it  was  found  more  convenient  to  resort 
to  the  jurisdiction,  which  the  Court  of  Chancery  had  By  Court  of 
acquired,  to  compel  the  partition  of  estates  (z)  ;   and  in     ^^'^^^y- 
1833  (a)  the  old  writ  of  partition,  which  had  already 
become  obsolete,  was  abolished.     Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancery  Division  By  High 
of  the  High  Court  of  Justice  (6).     Whether  the  partition  justice, 
be  effected  through  the  agency  of  the  Court,  or  by  the 
mere  private   agreement   of  the   parties,    mutual   con- 

(y)  31    Hen.   VIII.   o.    1  ;     32  s.  36. 
Hen.  VIII.  c.  32.  (b)  Stats.  36  &  37  Vict.  o.  66, 

{z)  See    Manners    v.    Charles-  ss.   16,   17,   34 ;    37   &   38  Vict. 

woHh,  1  My.  &  K.  330  ;    Select  c.  83.    See  Mayfair  Property  Co. 

Cases      in      Chancery,      Selden  v.   Johnston,    1894,    1    Ch.   508 ; 

Society,  vol.  x.  129—131.  Dodd  v.  Cattell,  1914,    2  Ch.  1. 

(a)  Stat.  3  &  4  Will.  IV.  u.  27.  11. 
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veyances  of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
efiect  (c).  With  respect  to  joint  tenants,  these  con- 
veyances ought,  as  we  have  seen,  to  be  in  the  form  of 
releases ;  but  tenants  in  common,  having  separate 
titles,  must  make  mutual  conveyances,  as  between 
strangers  ;  and  by  the  Real  Property  Act,  1845,  a 
partition  shall  be  void  at  law,  unless  made  by  deed  (d). 
By  the  Settled  Land  Act,  1882  (e),  the  tenant  for  life 
under  a  settlement  of  an  undivided  share  of  land  is 
empowered  to  concur  in  making  partition  of  the  entirety, 
and  to  convey  the  land  given  on  partition  for  all  the 
estate,  which  is  the  subject  of  the  settlement,  in  the 
manner  requisite  for  giving  effect  to  the  partition. 
Partition  by  Another  very  convenient  mode  of  effecting  a  partition 
Agriculture  is  by  application  to  the  Board  of  Agriculture  and 
and  Fisheries.  j'iglierieS,  who  are  empowered  by  the  Inclosure  Acts 
to  make  orders  for^the  partition  and  exchange  of  lands 
and  other  hereditaments,  which  orders  are  effectual 
without  any  further  conveyance  or  release  (/). 


Partition 
Act,  1868. 


The  jurisdiction  of  the  Court  of  Chancery  with 
regard  to  partition  (now  exercisable,  as  we  have  seen, 
in  the  Chancery  Division)  was  extended  by  the  Parti- 


(c)  Attorney -Gene  red  v.  Hamil- 
ton, 1  Madd.  214.  If  any  of  the 
parties  entitled  should  be  infants 
or  lunatics,  and  so  unable  to 
execute  a  conveyance,  an  order 
may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
directed ;  stat.  56  &  57  Vict, 
c.  53,  ss.  26  (ii),  31  (replacing 
13  &  14  Vict.  0.  60,  ss.  7,  30  ; 
53  Vict.  c.  5,  s.  135). 

(d)  Stat.  8  &  9  Vict.  c.  160, 
s.  3,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  3,  to  the  same  effect. 

(e)  Stat.  45  &  46  Viet.  c.  38, 
ss.  3,  20. 

( / )  These  powers  were  first 
given  to  the  Inclosure  Commis- 
sioners (in  1882  styled  the  Land 


Commissioners),  and  were  trans- 
ferred in  1889  to  the  Board  of 
Agriculture,  styled  since  1st  Oct., 
1903,  the  Board  of  Agriculture 
and  Fisheries.  See  stats.  8  &  9 
Vict.  c.  118,  ss.  147,  150  ;  9  &  10 
Vict.  c.  70,  ss.  9,  10,  11  ;  10  & 
11  Vict.  c.  Ill,  ss.  4,  6;  11  &  12 
Vict.  c.  99,  ss.  13,  14  ;  12  &  13 
Vict.  c.  83,  ss.  7,  11  ;  15  & 
16  Vict.  c.  79,  ss.  31,  32  ;  17  &  18 
Vict.  c.  97,  s.  5  ;  20  &  21  Vict.  c. 
31,  ss.  1—11  ;  21  &  22  Vict. 
c.  53  ;  22  &  23  Vict.  c.  43,  ss.  10, 
11  ;  39  &  40  Vict.  o.  56,  s.  33; 
45  &  46  Vict.  c.  38,  s.  48  ;  52  &  53 
Vict.  c.  30,  s.  2  ;  3  Edw.  VII. 
c.  31,  ss.  1  (1),  3  (2). 
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tion  Act,  1868  (g).  By  this  Act  the  Court  is  empowered 
to  direct  a  sale  of  the  property  instead  of  a  partition, 
whenever  a  sale  and  distribution  of  the  proceeds 
appears  to  the  Court  to  be  more  beneficial  to  the  parties 
interested  (A).  If  the  parties  interested  to  the  extent 
of  a  moiety  or  upwards  request  a  sale,  the  Court  shall, 
unless  it  sees  good  reason  to  the  contrary,  direct  a  sale 
of  the  property  accordingly  (i).  And  if  any  party 
interested  requests  a  sale  the  Court  may,  if  it  thinks 
fit,  unless  the  other  parties  interested  or  some  of  them 
undertake  to  purchase  the  share  of  the  party  requesting 
a  sale,  direct  a  sale  of  the  property  (k).  This  alteration 
of  the  law,  which  was  some  time  since  suggested 
by  the  late  author  (I),  has  effected  a  substantial 
improvement. 


(g)  Stat.  31  &  32  Vict.  o.  40, 
amended  by  39  &  40  Vict.  o.  17. 
Sect.  12  of  the  former  Act  gave 
*jurisdictiontothe  County  Courts 
in  suits  for  partition  of  property 
not  above  £500  in  value. 

{k)  Stat.  31  &  32  Vict.  c.  40, 
s.  3. 

(»)  Sect.     4 ;       Wilkinson     v. 


Joberns,  L.  R.  16  Eq.  14 ;   Porter 
V.  Lopes,  1  Ch.  D.  358. 

(h)  Sect.  5  ;    see   Williams  v.  *County 
Games,  L.  R.  10  Ch.  204  ;   Piii  v.  Courts' 
Jones,  5  App.  Cas.  651  ;  Richard-  jurisdiction 
son  V.  Feary,  39  Ch.  D.  45.  in  partition. 

(I)  Essay  on  Real  Assets,   p. 
129. 
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CHAPTEE  VI. 

OF  THE   CONVEYANCE   OF  A   FREEHOLDING   AT 
COMMON   LAW 

Let  us  now  turn  our  attention  to  the  means  of  con-  Forms  re- 
veying  a  freeholdinsr  (a)  of  land — what  the  law  requires  1""^®'!  ^°^  ^^^, 

■'      °  .  conveyance  of 

to  effect  a  valid  transfer  from  one  person  to  another  freeholds, 
of  an  estate  of  freehold  (6).  This  has  always  been 
and  still  is  a  formal  matter ;  mere  expression  of  inten- 
tion will  not  suffice  to  transfer  freehold  property  at 
law,  unless  the  requisite  forms  be  duly  observed  (c). 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  dehvery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold  :  while  at  the  present  day  the  chief  requisite 
is  a  deed  (d).  But  no  one  can  hope  to  exercise  the 
modern  conveyancing  art  with  understanding  with- 
out some  knowledge  of  the  early  law.  For  the  whole 
modern  law  of  real  property  is  nothing  but  a  tangle  of 
heterogeneous  devices  for  escaping  the  effect  of  the 
common  law  rules  regarding  land.  And  it  will  yield 
up  its  reason  to  no  one  who  lacks  the  patience  to  learn 
its  history.  We  would  therefore  entreat  the  student  to 
lay  aside  the  notion  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  beg 
him  again  to  consider  the  law  of  bygone  days. 

By  the  common  law  a  freeholding  of  land  was  chiefly 

(a)  Ante,  p.  16.  v.   Rogers,   L.   R.   16  Eq.   340 ; 

(6)  Ante,  p.  65.  Zimbler   v.   Abrahams,    1903,    1 

(c)  Bract,  fo.  39  b  ;    Litt.  ss.  K.  B.  577. 
59,  66,  70 ;     Ward  v.  Audland,         (d)  Stat.  8  &  9  Vict.  c.  106, 

8  Beav.  201,  212  ;    Woodford  v.  ss.  2,  3. 
Gharnky,  28  Beav.  96  ;   Warriner 
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Feoffment 
with  livery 
of  seisin. 


Writing 
formerly 
unnecessary. 


Livery  in 
deed. 


Feoffor. 
Feoffee. 


transferable  by  feoffment  with  livery  of  seisin  ;  that  is, 
by  the  gift  of  a  freehold  estate  in  the  land,  coupled  with 
formal  delivery  of  possession.  Feoffment  is  properly  the 
gift  of  a.  fief  OT  fee  (e) ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (/)  :  but  the  word  came 
to  be  applied  to  the  gift  of  any  freehold  estate  (g). 
Seisin,  as  we  have  seen,  originally  meant  any  kind  of 
possession,  but  was  not  afterwards  used  to  denote  any 
but  freehold  possession — the  possession  recoverable  in 
real  or  mixed  actions  (h).  At  common  law  a  feoffment 
need  not  have  been  put  into  writing  ;  it  was  sufficient 
to  express  the  gift  by  word  of  mouth  (i) ;  but  formal 
livery  of  seisin  was  absolutely  necessary  to  perfect  the 
gift  (k).  This  was  of  two  kinds  :  Uvery  in  deed  and 
livery  in  law.  Livery  in  deed  was  performed  o^i  the 
land  to  be  conveyed  by  the  person  making  the  feoffment 
(called  the  feoffor)  expressing  by  appropriate  act  (I)  and 
words,  or  words  alone,  his  intention  to  deliver  seisin 
of  the  land  to  the  feoffee,  or  person  to  be  enfeoffed,  and 
yielding  up  vacant  possession  thereof  accordingly  (m). 
And  it  was  requisite,  in  order  to  secure  the  delivery 
of  vacant  possession  to  the  feoffee,  that  all  persons  who 
had  any  estate  or  possession  in  the  land,  of  which  seisin 
was  delivered,  should  either  join  in  or  consent  to  making 
the  livery,  or  be  absent  from  the  premises  (n).  If  a 
feoffment  were  made  of  different  lands  lying  scattered 
in  the  same  county  (as  was  usually  the  case  in  the  days 
of  common  fields  (o) ),  livery  of  seisin  of  any  parcel  in 
the  name  of  the  rest  was  sufficient  for  all,  if  all  were  in 


(e)  Ante,  p.  19. 

(/)  Ante,  p.  39. 

(g)  Litt.  s.  57  ;  Co.  Litt.  9  a  ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  82. 

(h)  Ante,  p.  37. 

(i)  Bract,  fo.  33  b  ;  Litt.  ss. 
214^217. 

(/c)  Glanv.  vii.  1  ;  Bract,  fo. 
38,  39  b  ;  Litt.  ss.  59,  60,  66. 
Mere  entry  by  a  feoffee  was  in- 
sufficient:   Litt.  s.  70. 


(I)  Such  as  the  delivery  of  the 
hasp  of  the  door,  or  a  twig,  or  a 
turf. 

(m)  Bract,  fo.  39  b  et  seq. ; 
Co.  Litt.  48  a,  49  b. 

(«)  Bract,  fo.  39  b,  40  b,  41  b, 
42,  49,  50  ;  Shep.  Touch.  213  ; 
Doe  d.  Reed  v.  Taylor,  5  B.  &  Ad. 
575. 

(a)  Ante,  p.  42  ;  see  Bract,  fo. 
40  a,  42  b. 
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the  complete  possession  of  the  same  feoffor ;  but  if 
they  were  in  several  counties,  there  must  have  been 
as  many  liveries  as  there  were  counties  {p).  For  if  the 
title  to  these  lands  should  come  to  be  disputed,  there 
must  have  been  as  many  trials  as  there  were  counties  ; 
and  the  jury  of  one  county  are  not  considered  judges 
of  the  notoriety  of  a  fact  in  another  (q).  Livery  in  law  Livery  inlaw, 
was  made,  not  on  the  land,  but  in  sight  of  it  only,  by 
the  feofier  telling  the  feoffee  to  enter  and  take  posses- 
sion. If  the  feoffee  entered  accordingly  in  the  lifetime 
of  the  feoffor,  this  was  a  good  feofEment ;  but  if  either 
the  feoffor  or  feoffee  died  before  entry,  the  livery  was 
void  (r).  This  livery  was  good,  although  the  land  lay 
in  another  county  (s)  ;  but  it  required  always  to  be 
made  between  the  parties  themselves,  and  could  not 
be  deputed  to  an  attorney,  as  might  livery  in  deed  (f). 
The  word  give  was  the  apt  and  technical  term  to  be  The  word  give 
employed  in  a  feoffment  (u)  ;  its  use  arose  in  those  *°  ^^  ^ 
times  when  gifts  from  feudal  lords  to  their  tenants  were 
the  conveyances  principally  employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a  The  estate 
feoffment  were  made  with  or  without  writmg,  that  the  ^^rTed  oi*t''^ 
estate  to  be  taken  by  the  feoffee  should  be  marked  out,  or  limited. 
or  limited,  as  it  is  called  ;    that  is,  that  the  extent  of 
the    feoffee's    interest    should    be  ascertained    by    the 
proper  technical  words.     Thus,  if  it  were  intended  to 
convey  an  estate  of  inheritance  to  the  feoffee,  it  was  Gift  of  an 
essential  that  the  gift  should  be  made  to  him  and  his  inheritance. 
heirs,  or  to  him  and  the  heirs  of  his  body,  according  as  it 
were  desired  to  limit  an  estate  in  fee  simple  or  fee  tail  (x). 

{p)  Litt.  s.  61.    But  a  manor,  Coram.  315. 

the  site  of  which  extended  into  (r)  Co.   Litt.  48  b  ;    2  Black, 

two   counties,   appears   to   have  Comm.  316. 

been  an  exception  to  this  rule  ;  (*)  C'o.  Litt.  48  b. 

for  it  was  but  as  one  thing  for  (t)  Co.  Litt.  52  b. 

the  purpose  of  a  feofEment ;  Per-  (m)  Co.   Litt.    9a;     2   Black, 

kins,   sect.   227.     See,   however,  Comm.  310. 

Hale's  M.S.,  Co.  Litt.  50  a,  n.  (2).  (.r)  Litt.  =    1. 

(q)  Co.  Litt.   50  a  ;    2  Black. 
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Words  of 
inheritance 
and  of 
procreation. 


Words 
conferring 
life  estate 
only. 


In  the  latter  case  words  of  procreation,  such  as  "of 
his  body,"  were  necessary,  as  well  as  the  words  of 
inheritance  (heirs)  :  for  a  gift  to  a  man  and  his  heirs 
male  conferred  on  him  an  estate  in  fee  simple  and  not 
in  tail,  there  being  no  words  to  ascertain  the  body  out 
of  which  such  heir  should  issue  ;  and  an  estate  in  lands 
descendible  to  collateral  male  heirs  only,  in  entire 
exclusion  of  females,  is  unknown  to  the  English  law  (y). 
If  the  land  were  given  to  the  feoffee  simply,  without 
further  words,  we  have  seen  that  he  would  take  an 
estate  for  his  life  only  (2).  And  the  same  result  would 
follow  if  it  were  attempted  to  confer  on  him  a  larger 
estate  without  using  the  proper  technical  words.  Thus, 
if  lands  were  given  to  a  man  to  have  and  to  hold  to 
him  for  ever  or  to  him  and  his  assigns  for  ever,  he  had 
but  an  estate  for  life  for  want  of  the  word  heirs  (a). 
For  the  same  reason  a  gift  to  a  man  and  his  seed,  or 
to  him  and  his  offspring,  or  to  him  and  the  issue  of  his 
body,  would  only  confer  upon  him  a  life  estate  and  not 
an  estate  tail  (b).  This  necessity  of  using  the  word 
heirs  to  mark  out  or  limit  an  estate  in  fee  seems  to  have 
been  derived  from  the  times  before  the  alienation  of 
land  was  freely  permitted,  when  the  tenant's  heir  was 
the  only  person  who  could  succeed  to  his  estate  (c). 
As  we  have  seen,  a  gift  of  land  would  then  confer  no 
fee,  unless  an  intention  were  expressed  that  the  donee's 
heir  should  succeed  him  [d).  And  though  tenants  in 
fee  simple  were  afterwards  enabled  to  dispose  of  their 
lands  so  as  to  defeat  the  expectation  of  their  heirs,  the 
liberty  so  gained  was  treated  as  incident  to  their 
estates  (e).  So  that  what  remained  essential,  on  the 
gift  of  a  fee  simple,  was  to  use  apt  words  to  confer  an 


{y)  Litt.  s.  31  ;  Co.  Litt.  20  b, 
27;  2  Black.  Comm.  114,  115; 
Doe  d.  Brune  v.  Marti/n,  8  B.  &  C. 
497. 

(z)  Ante,  p.  117. 

(a)  Litt.  s.  1. 


(6)  Co.    Litt.    20;     2    Black. 
Comm.  115. 

(c)  Ante,  pp.  19,  23,  67—77. 

(d)  Ante,  p.  118. 

(f)  Ante,  pp.  69 — 71. 
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hereditary  estate,  to  wMch  the  law  would  annex  the 
power  of  alienation.  But  it  was  not  necessary,  after 
the  statute  of  Quia  Emptores,  expressly  to  confer  an 
assignable  estate  (/).  And  though  in  later  times  it 
became  a  common  form  to  convey  land  to  a  purchaser, 
to  hold  to  him  his  heirs  and  assigns  for  ever  (g),  yet  the 
word  heirs  alone  gave  him  a  fee  simple,  of  which  the 
law  enabled  him  to  dispose  ;  and  the  remaining  words 
and  assigns  for  ever  had  no  conveyancing  virtue  at  all ; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without  them. 

The  delivery,  of  possession  which  always  took  place  A  feoffment 
in  a  feoffment  rendered  it  an  assurance  of  great  power  ;  created  an 
for  the  law  permits  one  who  has  obtained  actual  posses-  estate  by 

....  wrong. 

sion  of  land  to  maintain  it  against  all   others,  except 

those  who  may  lawfully  claim  the  land  under  a  prior 

title  (A).     If,  therefore,  a  person  should  have  made  a 

feoffment  to  another  of  an  estate  in  fee  simple,  or  of 

any  other  estate,  not  warranted  by  his  own  interest  in 

the  lands,  such  a  feoffment  would  have  operated  (as  it 

was  said)   by  ivrong.     That  is  to  say,   it  would  have 

conferred  on  the  feoffee  the  whole  estate  limited  by  the 

feoffment,   and  would  have  enabled  him  to  maintain 

the  seisin    actually  delivered   to  him  against  all   but 

those  whose  prior  title  was  displaced  by  the  feoffment. 

And  even  they  were  in  certain  cases  deprived  of  all 

right  to  enter  upon  the  land,   and  left  with  nothing 

but  a  right  to  bring  an  action  for  its  recovery  {i). 

Thus  if  a  tenant  in  tail  or  for  his  own  life  should  have  Feoffment  by 

made  a  feoffment  of  the  lands  for  an  estate  in  fee  *<'ii,*ii*  ™ '^il' 

or  tor  Ine. 

{f)\Ante,  p.  74.  heir  of  the  actual  possessor  was 

(g)  See  2  Black.  Comm,  Appx.  required  to  take  away  the  right 

i.  vi.  of    entry.     But    feoffments    by 

(h)  Bract,  fo.  30  b,  .31  ;    Cole  tenants  in  tail,  and  one  or  two 

on  Ejectment,  287  ;   Williams  on  others,  put  the  injured  parties 

Seisin,  7  ;    Holmes  on  the  Com-  to    their   action.     See    Litt.    ss. 

mon  Law,  244  ;    P.  &  M.  Hist.  385  sq.,  415,  592—600  ;   Co.  Litt. 

Eng.  Law,  ii.  40  sq.  239  a,  n.  (1),  325  a,  n.  (1),  330  b, 

(i)  Generally   descent   to   the  ii.  (1). 
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simple,  the  feoffee  would  not  merely  have  acquired  an 
estate  for  the  life  of  the  feoffor,  but  would  have  become 
seised  of  an  estate  in  fee  simple  by  wrong  (k).  In  the 
case  of  a  tenant  for  life,  who  has  no  fee  and  whose 
position  in  early  times  was  that  of  lessee  rather  than 
owner  (1),  such  a  feoffment  was  held  to  be  a  cause  of 
forfeiture  to  the  person  next  entitled  after  his  death  ; 
as  being  a  conveyance  of  such  person's  interest  to 
another  without  his  consent  (m).  But  a  feoffment  by 
tenant  in  tail  conferred  an  estate  indefeasible  during 
his  life  (n).  At  the  present  day,  however,  an  estate 
by  wrong  can  no  longer  be  created  by  feofiment ;  the 
Eeal  Property  Act,  1845,  providing  that  a  feoffment 
shall  not  have  any  tortious  operation  (o). 

Down  to  the  time  of  King    Henry    VIII.    nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.     In  the  reign  of  this  king,  how- 
ever,  an  Act  of  Parliament  of  great  importance  was 
The  Statute   passed,  known  by  the  name  of  the  Statute  of  Uses  (p). 
of  Uses.  And  after  this  statute  it  became  further  requisite  to  a 

A  considera-   feoffment,  either  that  there  should  be  a  consideration 
tion  required,  f^j.  ^]jg  „jf^   qj.  ^j^g^^  \^  should  be  expressed  to  be  made, 

or  the  gift  to  .     "  ^ 

be  made  to     not  simply  unto,  but  unto  and  to  the  use  of,  the  feoffee. 

feofEe^  °      ^  '^^^  manner  in  which  this  result  was  brought  about  by 

the  Statute  of  Uses  will  be  explained  in  the  next  chapter. 


Writing 
formerly 
unnecessary. 


If  proper  words  of  gift  were  used  in  a  feoffment, 
and  witnesses  were  present  who  could  afterwards  prove 
them,  it  mattered  not,  in  ancient  times,  whether  or 
not  they  were  put  into  writing  (q) ;    though  writing. 


(k)  Litt.  ss.  599,  61 1  ;  see 
ante,  pp.  113,  123. 

(l)  Litt.  s.  57  ;    ante,  p.  119. 

(m)  Litt.  ss.  415,  416,  609— 
611,  621  ;  Co.  Litt.  251  ;  see 
Bract,  fo.  31  a,  for  earlier  law. 
So  a  feoffment  in  fee  by  a  tenant 
for  years  was  a  cause  of  for- 
feiture:    Litt.  s.  611.     Co.  Litt. 


33  b,  251  b,  330  b,  n.  (1). 

(n)  Litt.  ss.  595—600,  605— 
614,  649,  650;    see  ante,  p.  113, 

"•  (y)- 

(o)  Stat.  8  &  9  Vict.  c.  106,  s.  4. 

ip)  Stat.  27  Hen.  VIII.  c.  10. 

(q)  Bract,  fo.  11  b,  33  b  ;  Co. 
Litt.  48  b,  121  b,  143  a,  271  b, 
n.  (1). 


Digitized  by  Microsoft® 


OF   A   COMMON   LAW   CONVEYANCE.  159 

from  its  greater  certainty,  was  generally  employed  (r). 
There  was  this  difierence,  however,  between  writing  in 
those  days  and  writing  in  our  own  times.  In  our 
own  times,  almost  everybody  can  write  ;  in  those  days 
very  few  of  the  landed  gentry  of  the  country  were 
so  learned  as  to  be  able  to  sign  their  own  names  (.s). 
Accordingly,  on  every  important  occasion,  when  a 
written  document  was  required,  instead  of  signing 
their  names,  they  affixed  their  seals  {t)  ;  and  this  Sealing 
writing,  thus  sealed,  was  delivered  to  the  party  for  <J°'^"™®"*^- 
whose  benefit  it  was  intended.  Writing  was  not  then 
employed  for  every  trivial  purpose,  but  was  a  matter 
of  some  solemnity.  And  a  charter  or  writiag  whereby  charter, 
a  man  formally  expressed  an  intention  of  gift,  or  bound 
himself  to  perform  any  act,  was  held  to  afford  con- 
clusive proof  of  the  matter  expressed  therein,  unless 
it  were  shown  to  have  been  forged,  or  extorted  from 
him  by  fraud  or  force,  or  like  objections  to  its  validity 
were  established  (u).  In  very  early  times  after  the 
Norman  Conquest  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  (x).  But  afterwards  it 
came  to  be  settled  (y)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  (z).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writings  was  confined  to 
sealed   writings.     In   all    legal   transactions,    therefore, 

(r)  Madox,  Form.  Angl.,  Dis-  and  Beyond,  261 — 265. 

sert.  p.  1.  (m)  Glanr.   x.   12  ;    Bract,  fo. 

(s)  3    Hallam's   Middle   Ages,  100,  396;    Britt.  liv.  i.   oh.   29, 

329  ;   2  Black.  Comm.  305,  306.  §§  5,  14—22. 

(t)  It  appears  that  the  use  of  (x)  Bigelow,    PI.    Ang.-Norm. 

seals  was  introduced  into  Eng-  175,  177. 

land  after  the  Norman  Conquest,  (y)  Probably   as   a   safeguard 

and  that  previously  tlie  English  against  forgery  ;    Holmes  on  the 

custom  was  to  make  a  mark  ;  see  Common  Law,  272. 

Kemble,    Codex    Diplomaticus,  (z)  See  Y.  B.  30  Edw.  I.  p.  185 ; 

vol.  i.  Introd.  xc. — ci. ;  Ducange,  Fleta,  lib.  ii.  c.  60,  §  26  ;    Britt. 

Gloss,    tit.    Sigillum  ;     Bigelow  liv.  i.  ch.  29,  §§  17,  19  ;   P.  &  M. 

Placita  Anglo-Normannica,  175,  Hist.  Eng.  Law,  ii.  218,  220 — 222. 
177  ;  Maitland,  Domesday  Book 
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a  seal  was  affixed  to  the  written  document,  and  the 
A  deed.  writing  so  sealed  was,  when  delivered,  called'  a  deed,  in 

Latin  factum,  a  thing  done  :  nothing  in  fact  was  in 
early  times  called  a  writing,  but  a  document  under 
seal  (a).  Hence  it  is  that  in  every  transaction,  in 
which  the  common  law  requires  writing,  a  deed  is 
necessary  (b). 

Binding  force        This  rule  remained  in  force  after  writing  had  come 
°     "^  ^"         into  common  use,  and  seahng,  as  a  proof  of  authenticity, 
had  been  superseded  by  the  practice  of  men  signing 
their  names  in  their  own  handwriting.     So  that  deeds 
acquired  a  superiority  over  other  writings  ;    by  which 
a  man  was  in  general  no  more  conclusively  bound  than 
by   spoken   words.     Thus   agreements   made   by   deed 
have  always  been  enforceable  at  law  merely  by  reason 
of  their  formal  character  (c),  and  without  any  exception 
.   in  the  case  of  a  gratuitous  promise.     But  with  regard 
to  agreements  made  without  deed  (although  in  writing), 
it  was  established  that  a  man  should  not  enforce  a 
promise  so  made  to  him,  unless  he  had  given  some 
Considera-      pecuniary    or    other    valuable    consideration   in   return 
tion.  fQj.  j^  ^g^_     After  this  doctrine  had  been  broached,  the 

force  of  a  deed  in  conclusively  binding  a  man  who 
executed  it  was  erroneously  explained  by  saying  that 
a  deed  in  law  imports  a  consideration  (e).  And  this 
explanation  was  erected  into  a  rule  of  law  (/).  So 
that  at  the  present  day  a  deed,  or  a  writing  sealed  and 
deUvered  (g),  is  still  said  to  import  a  consideration,  and 

(o)  See  the  authorities  cited  Hughes,  7  T.  R.  350,  n. ;    ante, 

in  n.  («),  p.  159 ;   Litt.  ss.  217,  p.  80. 

250,   252,   365—367  ;     Co.   Litt.  (e)  Plowd.  308,  309  ;  Bacon  on 

35  b  ;  &hep.  Touch.  320,  321.  Uses,  310.  See  Hohnes,  Common 

(6)  Co.  Litt.  9, 49  a,  85  a,  121  b.  Law,  271—273. 
U3  a,  169  a,  172  a  ;  ante,  p.  32.  (/)  2   Blaols.   Comm.   446  ;     1 

(c)  Y.    B.    45   Edw.    III.    24,  Fonb.  Eq.  342,  n. ;   2  Fonb.  Eq. 
pi.  30.  26. 

(d)  See  Pollock  on  Contracts,  (g)  Co.    Litt.    171    b ;     Shep. 
oh.  iii.  iv. ;    Wms.  Pers.  Prop.  Touch.  50. 

177    sq.,    17th    ed. ;     Rann    v. 
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maintains  in  many  respects  a  superiority  in  law  over 
a  mere  unsealed  writing.  In  modern  practice  the  kind 
of  seal  made  use  of  is  not  regarded,  and  the  mere 
placing  of  the  finger  on  a  seal  already  made  is  held  to 
be  equivalent  to  sealing  {h)  ;  and  the  words,  "  I  deliver 
this  as  my  act  and  deed,"  which  are  spoken  at  the 
same  time,  are  held  to  be  equivalent  to  delivery,  even 
if  the  party  keep  the  deed  himself  (i).  The  sealing  and 
delivery  of  a  deed  are  termed  the  execution  of  it.  Execution. 
Occasionally  a  deed  is  delivered  to  a  third  person  not 
a  party  to  it,  to  be  delivered  up  to  the  other  party  or 
parties,  upon  the  performance  of  a  condition,  as  the 
payment  of  money  or  the  like.  It  is  then  said  to  be 
dehvered  as  an  escrow  or  mere  writing  {scriptum) ;  for  Escrow, 
it  is  not  a  perfect  deed  until  delivered  up  on  the  per- 
formance of  the  condition  ;  but  when  so  delivered  up, 
it  operates  from  the  time  of  its  execution  (k). 


{h)  Shep.  Touch.  57 ;  see 
National  Provincial  Bank  v. 
Jackson,  33  Ch.  D.  1. 

(i)  Doe  d.  Oarnons  v.  Knight,  5 
B.  &  C.  671  ;  Orugeon  v.  Gerrard, 
4  Y.  &  C.  119,  130;  Exton  v. 
Scott,  6  Sim.  31 ;  Fletcher  v. 
Fletcher,  i  Hare,  67.  See  also 
Hall  V.  Bainbridge,  12  Q.  B.  699. 

(fc)  It  is  not  necessary  that  a 
deed  should  actually  be  handed 
over  to  a  stranger  to  the  trans- 
action evidenced  in  order  that  it 
may  be  delivered  as  an  escrow. 
A  deed  may  well  be  delivered  as 
an  escrow  though  the  party  so 
executing  it  retain  it  in  his  own 
possession,  or  hand  it  to  his  own 
solicitor,  or  to  a  solicitor  acting 
for  both  parties,  or  to  the  other 
party's  solicitor  to  be  kept  by 
him,  as  the  agent  of  both  parties, 
until  performance  of  the  condi- 
tion. And  it  has  been  held  that, 
where  the  same  person  acts  as 
solicitor  for  the  grantor  and  the 
grantees  under  a  deed,  and  is 
himself  one  of  the  grantees,  the 
deed  may  well  be  delivered  to 
him,  to  hold  as  an  escrow,  in  his 
capacity  of  solicitor  acting   for 


all  parties.  But  at  law  a  deed 
cannot  well  be  delivered  as  an 
escrow  to  a  grantee  thereunder, 
as  such.    See  Thorpughgood' s  case, 

9  Rep.  136  b,  137  b  ;  Co.  Litt. 
36  a ;  Shep.  Touch.  58,  59 ; 
Graham  v.  Graham,  1  Ves.  jun. 
275 ;  Bowker  v.  Burdekin,  1 1 
M.  &  W.  128,  147  ;  Gudgen  v. 
Besset,  6  E.  &  B.  986  ;  Millership 
V.  Brookes,  5  H.  &  N.  797  ; 
Philipps  V.  Edioards,  33  Beav. 
40  ;  Walker  V.  Ware,  d:c.,  Ry.  Co., 
35  Beav.  52,  58  ;  Xenos  v.  Wick- 
ham,  L.  R.  2  H.  L.  296,  323; 
Watkins  v.  Nash,  L.  R.  20  Eq. 
262  ;  London,  Sc,  Go.  v.  Siiffield, 
1897,  2  Ch.  608,  621  ;  Edmiinds 
V.  Edmunds,  1904,  P.  362,  374 ; 

10  Laws  of  England,  Art.  Deeds, 
§§  692—694,  and  n.  (g),  pp.  387— 
390  (by  the  present  editor).  In 
equity,  however,  if  a  deed  were 
delivered  to  a  grantee  there- 
under to  take  effect  subject  to 
the  performance  of  some  condi- 
tion, he  would  not  be  allowed 
to  take  the  benefit  of  the  deed 
without  performance  of  the  con- 
dition ;  1  Eq.  Ca.  Abr.  20,  pi.  5  ; 
England  v.  Codrington,  1  Eden. 

11 
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Alteration,  Any  alteration  or  rasure  in  or  addition  to  a  deed  is 

rasure,  .  presumed  to  have  been  made  before  its  execution  (l). 
Any  alteration  made  in  a  deed  before  its  execution 
does  not  affect  its  validity  (m).  But  any  rasure, 
In  material  addition  or  other  alteration  made  in  a  material  part 
part  of  a  deed.  Q J  ^  deed,  after  its  execution,  without  the  consent  of 
all  parties  thereto  (w),  renders  the  deed  void  as  from 
the  time  when  the  alteration  was  made  ;  and  this  is 
equally  the  case,  whether  the  alteration  were  made  by 
a  party  to  the  deed  or  by  a  stranger.  Thenceforward 
the  deed  cannot  be  put  in  suit  by  the  party  who  made 
the  alteration,  or  in  the  case  of  alteration  by  a  stranger 
by  the  party  entitled  to  the  custody  of  the  deed,  or 
those  claiming  under  them,  to  enforce  against  any 
party,  who  did  not  consent  to  the  alteration,  any 
agreement  contained  in  the  deed  (o).  Such  alteration 
does  not,  however,  avoid  the  deed  ab  initio,  or  destroy 
any  conveyancing  effect  which  it  has  already  had.  So 
that  if  a  deed  containing  a  grant  of  land  be  altered 
after  its  execution,  the  estate  of  the  grantee  is  not 
thereby  taken  away  from  him  ;  and  the  deed  may  still 
be  put  in  evidence  to  prove  the  grant  {p).  An  altera- 
In  immaterial  tion  made  in  an  immaterial  part  of  a  deed,  after  its 


part. 


execution,  does  not  affect  its  validity  {q).     A  material 


169 ;  Evans  v.  Bembridge,  8  De  G., 
M.  &  G.  100.  As  to  equity  and 
equitable  rights,  see  next  chap- 
ter. 

{I)  Doe  d.  Tatum  v.  Catomore, 
16  Q.  B.  745. 

(m)  Shep.  Touch.  55  ;  Cole  v. 
Parkin,  12  East,  471. 

(»)  See  Sudd  v.  Bowles,  1912, 
2  Ch.  60,  65  ;  10  Laws  of  Eng- 
land, Art.  Deeds,  §  742,  and 
11.  (e),  p.  412  (by  the  present 
editor). 

(o)  Pigot's  case,  11  Rep.  26  b  ; 
Davidson  v.  Cooper,  13  M.  &  W. 
343,  352  ;  Sellin  v.  Price,  L.  R. 
2  Ex.  189  ;  Sujfell  v.  Bank  of 
England,  9  Q.  B.  D.  555 ;  Lowe 
V.  Fox,  12  App.  Cas.  206,  214, 
216,217;    Ellesmere  Brewery  Co. 


V.  Cooper,  1896,  1  Q.  B.  75.  But 
a  party  liable  under  a  deed  can- 
not set  up  an  alteration  made 
by  himself,  after  execution  and 
without  the  other  party's  con- 
sent, as  a  defence  to  an  action 
brought  against  him  on  some 
agreement  contained  therein ; 
Brown  v.  Savage,  Ca.  t.  Finch, 
184  ;  Paltinson  v.  Luclcley,  L.  R. 
10  Ex.  330,  334,  335. 

(p)  Agricultural,  ofcc,  Co.  v. 
Fitzgerald,  1 6  Q.  B.  432  ;  Ward  v. 
Lumley,  6  H.  &  N.  78,  656 ; 
Paltinson  v.  Luckley,  L.  R.  10 
Ex.  330. 

(?)  This  i.^  now  the  case 
whether  the  alteration  were 
made  by  a  party  to  the  deed  or  a 
stranger ;    but  it  was  formerly 
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alteration  is  one  which  varies  the  legal  effect  of  the 
deed  as  originally  expressed,  or  may  operate  to  the 
prejudice  of  the  party  bound  by  the  deed  (r).  An 
immaterial  alteration  is  one  which  does  not  vary  the 
legal  effect  of  the  deed  or  prejudice  the  party  to  be 
bound  thereby  (s).  Thus  the  date  of  a  deed  may  be 
inserted  after  its  execution  (t)  ;  for  deeds  take  effect 
from  the  time  of  their  actual  execution,  and  not  from 
the  date  written  therein  (u).  Or  the  names  of  the 
occupiers  of  lands  conveyed  may  be  added,  if  the  lands 
were  otherwise  sufficiently  ascertained  (x).  Or  what  is 
clearly  implied  by  law  may  be  expressed  (y). 


Deeds  are  divided  into  two  kinds — deeds  poll  and  Deeds  poll 

and  iw' 
tures. 


indentures  ;  a  deed  poll  being  made  by  one  party  only,  ^^^  mden 

and  an  indenture  being   made  between  two   or  more 

parties.     Formerly  when  deeds  were  more  concise  than 

at   present,    it   was    usual,    where   a    deed    was    made 

between  two  parties,  to  write  two  copies  upon  the  same 

piece  of  parchment,  with  some  word  or  letters  of  the 

alphabet   written   between   them,    through    which   the 

parchment  was  cut,  often  in  an  indented  line,  so  as  to 

leave  half  the  word  or  letters  on  one  part,  and  half  on 

the  other,  thus  serving  the  purpose  of  a  tally.     But  at 

length  indenting  only  came  into  use  (z)  ;  and  now  every 

deed,  to  which  there  is  more  than  one  party,  is  cut  with 

an  indented  or  waving  line  at  the  top,  and  is  called  an 

indenture  (a).     By  the  common  law,  no  one  could  take  Person  taking 

any  immediate  benefit  under  an  indenture  expressed  ^^^^^t  under 

held   that   even    an    immaterial  Welsh,  5  E.  &  B.  83,  89.  Q°uked'to'^b 

alteration  made  by  a  party  to  (s)  See    cases    cited   in    notes  ^„j    „        t 

the  deed  would  avoid  it ;   Pigot's  (o,  7,  r)  above.  ^      ^" 

cast,  ]  1  Rep.  26  b  ;    Adsetts  v.  (t)  Credifon  v.  Exeter,  ubi  sup. 

Hives,  33  Beav.  52  ;    A  Idous  v.  (u)  Goddard's  case,  2  Rep.  4  b  ; 

Cornwall,  L.   R.   3   Q.   B.   573  ;  Hall  v.  Cazenove,  i  East,  477  ; 

Be  Howgale  &  O^born'.i  contract,  Steele  v.  Mart,  4  B.  &  C.  272. 
1902,    1    Ch.    451  ;     Crediton   v.  (.r)  Adsetts  v.  Hives,  ubi  sup. 

Exeter,  1905,  2  Ch.  455.  {y)  Aldous  v.  Cornwall,  ubi  sup. 

(r)  See  cases  cited  in  notes  (0,  (2)  2  Black.  Comm.  295. 

g)  above  ;  BurcMeld  v.  Moore,  3  (a)  Co.  Litt.  143  b. 

E.  &  B.  683,  686:    Gardner  v. 


H-2 
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to  be  made  between  certain  parties,  either  by  way  of 
assurance  of  property  to  him,  or  of  contract  with  him, 
unless  he  were  named  as  a  party  to  the  deed  (6).  But 
now,  by  the  Real  Property  Act,  1845,  under  an  indenture 
executed  after  the  1st  of  October,  1845,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting 
This  rule  now  any  tenements  or  hereditaments  (c),  may  be  taken, 
altered.  although  the  taker  thereof  be  not  named  a  party  to  the 

same  indenture  ;  and  a  deed,  purporting  to  be  an  in- 
denture, shall  have  the  effect  of  an  indenture,  although 
not  actually  indented  (d).  A  deed  made  by  only  one 
party  is  polled,  or  shaved  even  at  the  top,  and  is  there- 
Deed  poll.  fore  called  a  deed  poll ;  and,  under  such  a  deed,  any 
person  may  accept  a  grant,  though  of  course  none  but 
the  party  can  make  one.  All  deeds  must  be  written 
either  on  paper  or  parchment  (e). 


Writings  not 
under  seal. 


*  Stamps  on 
deeds. 


So  manifest  are  the  advantages  of  putting  down  in 
ivriting  matters  of  any  permanent  importance,  that,  as 


(6)  Co.  Litt.  229  a,  2.31  a ; 
Windsmore  v.  Hohart,  Hob.  313  : 
Storer  v.  Gordon,  3  M.  &.  S.  308, 
322,  323  ;  Berkeley  v.  Hardy,  5 
B.  &  C.  355  ;  Sonilimnpton  v. 
Brovm,  6  B.  &  C.  718;  Gardner 
V.  LacUan,  8  Sim.  123,  1 26.  But 
one  not  named  as  a  party  might 
take  an  estate  by  way  of  re- 
mainder; Co.  Litt.  231  a  ;  or,  it 
appears,  by  way  of  use  or  trust ; 
2  Prest.  Con.  394.  As  to  uses 
and  trusts  and  remainders,  see 
next  chapter  and  Part  II.  Per- 
sona not  named  as  parties  may 
also  take  an  immediate  benefit 
under  an  indenture  not  expressed 
to  be  made  between  parties,  as 
well  as  under  a  deed  poll ;  Cooker 
V.  Child,  2  Lev.  74.  And  it  ap- 
pears that  a  man  may  by  exe- 
cuting an  indenture  incur  some 
liability  therein  expressed  to  be 
undertaken  by  him,  though  he 
be  not  named  as  a  party  to  the 
deed ;    Salter  v.   Kidgly,  Carth. 


76,  Holt  210,  1  Show.  K.  B.  58  ; 
Co.  Litt.  231  a,  n.  (1). 

(c)  The  common  law  rule  re- 
mains in  force  as  to  other  cove- 
nants than  those  "  respecting  any 
tenements  or  hereditaments  "  ; 
see  Foster  v.  Elvet  Colly.  Co., 
1908,  1  K.  B.  629,  637,  639  ;  affd. 
nom.  Dyson  v.  Foster,  1909,  A.  C. 
98,  102. 

(d)  Stat.  8  &  9  Vict.  c.  106,  s.  5, 
replacing  7  &  8  Vict.  c.  76,  s.  11, 
to  the  same  effect.  A  deed  exe- 
cuted before  the  1st  Jan.,  1845,  is 
not  an  indenture,  unless  actually 
indented ;  Stile's  case,  5  Rep. 
20  b  ;   Co.  Litt.  143  b,  229  a. 

(e)  Shep.  Touch.  54  ;  2  Black. 
Comm.  297.  *Deeds  not  specially 
charged  with  an  ad  valorem  or 
other  stamp  duty  are  now  sub- 
ject to  a  stamp  duty  of  10s. ; 
stat.  54  &  55  Vict.  o.  39,  s.  1 
and  1st  schedule,  replacing  stat. 
33  &  34  Vict.  c.  97. 
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commerce  and  civilisation  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use ; 
but,  until  the  reign  of  King  Charles  II.,  the  use  of 
writing  remained  perfectly  optional  with  the  parties 
in  every  case  which  did  not  require  a  deed  under  seal. 
In  this  reign,  however,  an  Act  of  Parliament  was 
passed  (/),  requiring  the  use  of  writing  in  many  trans- 
actions which  previously  might  have  taken  place  by 
mere  word  of  mouth.  This  Act  is  called  the  Statute  The  Statute 
of  Frauds.  It  enacts  (g),  amongst  other  things,  that 
all  leases,  estates,  interests  of  freehold,  or  terms  of 
years,  or  any  uncertain  interests  in  lands,  tenements, 
or  hereditaments,  made  or  created  by  livery  of  seisin 
only  or  by  parol,  and  not  put  in  writing,  and  signed 
by  the  parties  so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will 
only,  and  no  greater  force  and  efiect ;  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or 
any  former  law  or  usage  to  the  contrary  notwithstanding. 
The  only  exception  to  this  sweeping  enactment  is  in  An  exception, 
favour  of  leases  not  exceeding  three  years  from  the 
making,  and  on  which  a  rent  of  two -thirds  at  least 
of  the  full  improved  value  is  reserved  to  the  landlord  (h). 
In  consequence  of  this  Act,  it  became  necessary  that  Feoffments 
a  feoffment  should  be  put  into  writing,  and  signed  j^  writing 
by  the  party  making  the  same,  or  his  agent  lawfully  ^'^'^  signed, 
authorised  by  writing  :  but  a  deed  or  writing  under 
seal  was  not  required  (i).  Livery  of  seisin  remained 
as  essential  as  before  (k).  Now  by  the  Real  Property 
Act,  1845  (l),  a  feoffment,  other  than  a  feoffment  made  A  deed  now 
under  a  custom  by  an  infant  (m),  shall  be  void  at  law, 
unless  evidenced  by  deed.     And  livery  of  seisin  is  still 


(/)  Stat.  29  Car.  II.  c.  3.  (k)  Ante,  p.  154. 

(g)  Sect.  1.  (I)  Stat.  8  &  9  Vict.  c.  106,  s.  3. 

(h)  Sect.  2.  (m)  Ante,  p.  fiO. 

(»)  3  Prest.  Abst.  110. 
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Whether 
signing  of 
deeds  neces- 
sary. 


necessary  to  the  validity  of  a  feoffment,  as  such  (n), 
though  it  be  made  by  deed.  Where  a  deed  is  made  use 
of,  it  is  a  matter  of  doubt  whether  signing,  as  well  as 
sealing,  is  absolutely  necessary :  previously  to  the 
Statute  of  Frauds,  signing  was  not  at  all  essential  to 
a  deed,  provided  it  was  only  sealed  and  delivered  (o)  ; 
and  the  Statute  of  Frauds  seems  to  be  aimed  at  trans- 
actions by  parol  only,  and  not  to  be  intended  to  affect 
deeds.  Of  this  opinion  was  Mr.  Preston  {p).  Sir 
William  Blackstone,  on  the  other  hand,  thought  signing 
to  be  as  necessary  as  sealing  (q).  And  the  Court  of 
Queen's  Bench,  if  possible,  added  to  the  doubt  (r). 
But  the  preponderance  of  authority  is  decidedly  in 
favour,  of  Mr.  Preston's  opinion  (.s).  However  this 
may  be,  it  would  certainly  be  most  unwise  to  raise 
the  question  by  leaving  any  deed  sealed  and  delivered, 
but  not  signed. 


Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  be  found  in  legal  text-books  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  which  lies  before 
him.     But  further  research  will  inform  him  that  this 


(»)  Since  the  Real  Property 
Act,  1845,  however,  a  deed  of 
feoffment  containing  words  of 
present  grant  would  take  effect 
as  .a  deed  of  grant  under  that 
Act,  though  livery  of  seisin  were 
not  made  ;  see  stat.  8  &  9,  Vict, 
c.  106,  s.  2;  post.  Chap.  VIIl.  ; 
Roe  V.  Tranmarr,  Willes,  682, 
684;  Davidson,  Prec.  Con., 
vol.  2,  pt.  1,  177,  246,  &  n.  (c), 
4th  ed.  ;  Williams  on  Seisin, 
10.5,  106,  147. 

(o)  Shep.  Touch.  56,  60. 

(p)  Shep.   Touch.   56,  n.   (24), 


Preston's  ed.  ;   3  Prest.  Abst.  61. 

(q)  2  Black.  Comm.  306. 

(r)  Cooch  V.  Goodman,  2  Q.  B. 
580,  597. 

(.9)  See  Holt,  C.  J.,  R.  v.  God- 
dard,  3  Salk.  171  ;  Ta union  v. 
Pe2iler,  6  Madd.  166,  167  ; 
Aveline  v.  Whisson,  4  Man.  &  Gr. 
801  :  Cherry  v.  Heming,  4  Ex. 
631,  636 :  Lairrie  v.  Lees,  14 
Ch.  D.  249,  7  App.  Cas.  19,  27^; 
Sug.  Pow.  234,  235  ;  10  Laws  of 
England,  Art.  Deeds,  §  689,  and 
II.  (o),  p.  384  (by  the  present 
editor). 
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opinion  is  erroneous,  and  that,  though  the  ordinary- 
paths  are  well  beaten  by  author  after  author  again  going 
over  the  same  ground,  yet  much  that  hes  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of 
interpreting  them,  a  task  indeed  which  would  itself  be 
less  onerous  were  more  care  and  pains  bestowed  on  the 
making  of  them.  But,  as  it  is,  a  doubt  is  left  to  stand 
for  years,  till  the  cause  of  some  unlucky  suitor  raises 
the  point  before  one  of  the  Courts  ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove  it ; 
and  thus  it  remains  a  pest  to  society,  till  caught  in  the 
act  of  raising  a  lawsuit.  No  wonder  then,  when  judges 
can  do  little,  that  writers  should  avoid  all  doubtful 
points.  Cases,  which  have  been  decided,  are  con- 
tinually cited  to  illustrate  the  principles  on  which  the 
decisions  have  proceeded ;  but  in  the  absence  of 
decision,  a  lawyer  becomes  timid,  and  seldom  ventures 
to  draw  an  inference,  lest  he  should  be  charged  with 
introducing  a  doubt. 

To  return  : — Besides  a  feoffment,  there  were  certain  Means  of  con- 
means  by  which  an  estate  of  freehold  could  be  conveyed  common  law 
at  common  law,  without  livery  of  seisin  ;    but  none  of  without 

■111-1  1      livery  of 

these  were   available   without  actual   entry   upon  the  seisin, 
land  (t).     Thus  fines  and  recoveries,  which  have  been  ^i^^g  ^nd 
already  explained  (u),  were  considered  in  the  light  of  recoveries. 
common  assurances  of  freeholds.     But  these  owed  their 
force  and  effect  to  their  being  judicial  proceedings.     A 

(()  *  A  gift  of  land  by  or  to  the  took    effect    without    livery    of  ^,  p.r,     r.      , 

King,  which  ought  at  common  seisin  ;   see  Plowd.  21.3  ;  2  Black.  i,„  „   +    ii  " 

law  to  be  made,  in  the  former  Comm.  346  ;   Vin.  Abr.  Preroga-  xf'_„ 

case,  by  the  royal  letters  patent,  tive  (2  c.  A.  d,  B.  d).  "■ 

and  in  the  latter,  by  deed  en-  (u)  Ante,  pp.  99 — 104. 

rolled  or  other  matter  of  record, 
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Lease  and 
release. 


fine,  too,  either  presupposed  seisin  of  the  lands  by  the 
person  to  whom  it  was  levied  or  required  to  be  followed 
up  by  entry  on  his  part  (x).  And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoverer  in  possession  of  the  lands  (y).  So  that  in 
each  case  a  transfer  of  possession  was  contemplated  as 
notorious  as  that  made  by  livery  of  seisin  (z).  Again, 
if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years 
or  at  will,  who  entered  into  actual  possession,  only  the 
mere  right  (a)  of  freehold  and  fee  remained  with  the 
former  ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  at  common  law  by  deed  (6).  In  such 
a  case,  therefore,  a  freehold  estate  could  be  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  all  his  land- 
lord's estate  in  the  land.  But  no  such  release  could 
be  effectually  made  to  a  tenant,  who  had  not  actually 
entered  (c).  For  the  same  reason  an  estate  of  freehold 
might  be  conveyed  from  a  rightful  owner  to  any  one, 
who  had  obtained  actual  possession  of  his  land,  either 
Confirmation,  with  Or  without  his  privity,  by  deed  of  confirmation  of 
the  estate  to  him  (d).  Also,  if  two  men  of  equal  estate 
{i.e.,  both  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (e).  And  a  life-tenant  in 
possession  might  surrender  or  give  up  his  estate  to  a 
person  entitled  immediately  after  his  death  to  the 
freehold  in  fee  without  making  formal  livery  (/). 


Exchange. 


Surrender. 


(.t)  Co.  Tr.  229,  230,  243,  261  ; 
Shep.  Touch.  3,  4 ;  2  Black. 
Comm.  348—357 ;  Cruise  on 
Fines,  ch.  iii. 

(y)  Cruise  on  Recoveries,  151. 

(z)  See  Cruise  on  Fines,  3,  6, 
62,  63,  65,  158. 

(a)  Ante.  pp.  5,  30. 

(6)  Ante,  p.  32. 

(c)  Bract,  fo.  40  a  ;  Litt.  ss. 
459,  460,  465. 

(d)  Bract,  fo.  40  b  ;  Litt.  ss. 
515—591,  531—533. 

(e)  Litt.  ss.  62—65  ;    Co.  Litt 


50,  51,  266  b. 

(/)  Co.  Litt.  337  b,  338  a  ;  2 
Black.  Comm.  326.  At  common 
law  an  e.xchange  of  lands  in  the 
same  county  or  a  surrender  of  a 
freehold  estate  might  well  have 
been  made  by  word  of  mouth  ; 
though  an  exchange  of  lands 
in  different  counties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or  interests  in  any  lands  (not 
being  copyhold  or  customary 
interests)     should     be     granted. 
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We  see  then  that  every  mode  of  conveying  a  free-  No  means  of 
■11-11  J.      j-T-  1  'ii  •      T  oonvevanceat 

nold   known   to   tne   common   law   either   required   or  common  law 

presupposed  a  transfer  of  possession  ;  and  that  no  one  without  entry, 
could  acquire  an  estate  of  freehold  without  entry  on 
the  land.  In  later  times  a  method  of  conveyance  was 
devised,  which  could  be  made  use  of  at  any  distance 
from  the  property :  but  this  derived  its  effect  from  the 
Statute  of  Uses  {g).  Before  proceeding  further,  there- 
fore, it  will  be  necessary  to  explain  that  statute,  and 
what  it  was  designed  to  abolish,  namely,  equitable 
estates  in  land. 


assigned,  or  surrendered  unless 
by  deed,  or  note  in  writing 
signed  as  required  by  the  Aet 
in  the  case  of  a  feoffment,  or  by 
act  and  operation  of  law.  By 
the  Eeal  Property  Act,  1845,  a 
deed  is  requisite  to  make  an 
exchange  or  a  surrender  in 
writing  of  a  freehold  estate  valid 
in  law.  But  if,  by  agreement 
between  a  tenant  for  life  and 
one  entitled  immediately  after 
him  in  fee,  the  former  give  up 
and  the  latter  take  possession 
of  the  land,  it  seems  that  this 


would  be  considered  to  be  a 
surrender  of  the  life  estate  by 
operation  of  law,  and  therefore 
good  without  deed  or  writing. 
See  stats.  29  Car.  II.  c.  3,  s.  3- 
8  &  9  Vict.  c.  106,  s.  3  ;  Lyon  v. 
Seed,  13  M.  &  W.  285,  305— 
310  ;  Dodd  V.  Acklom,  6  M.  &  G. 
672,  679  ;  Phene  v.  Popphwell, 
12  C.  B.  N.  S.  334 ;  Oastler  v. 
Henderson,  2  Q.  B.  D.  575 ; 
Fenner  v.  Blake,  1900,  1  Q.  b' 
426. 

(g)  Stat.  27  Hen.  VIJI.  c.  10. 
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CHAPTER  VII. 

OF   AN    EQUITABLE    ESTATE   IN   LAND. 


Section  I. 

Of  Equity  and  the  Court  of  Chancery. 

Besides  the  freehold  estates  in  land,  which  may 
be  enjoyed  by  the  common  law  (a),  a  man  may  have 
valuable  interests  in  land  to  which  he  is  entitled,  not 
at  law,  but  in  equity  only.  This  word  equity,  when  Equity, 
used,  as  here,  in  contra-distinction  to  law,  does  not 
refer  to  what  is  morally  right  as  opposed  to  what  is 
legal,  but  denotes  generally  the  body  of  rules  which 
has  been  developed  in  the  exercise  of  the  equitable 
jurisdiction  of  the  Court  of  Chancery  (&).  These  rules 
of  equity  are  as  much  rules  of  positive  law  (c)  as  are 
the  rules  of  common  law  ;  each  body  of  rules  is  a  part 
of  the  law  of  the  land.  The  rules  of  equity,  however, 
are  of  later  origin.  Like  the  equity  of  the  Prsetor  in 
the  Eoman  system  {d),  they  were  introduced  to  mitigate 
the  harshness  of  a  rigid  legal  system.  In  this  country, 
however,  they  were  not  enforced  in  the  same  courts  as 
the  rules  of  law,  but  were  administered  in  separate 
tribunals,  the  chief  of  which  was  the  Court  of  Chancery.  Court  of 
This    Court    gradually    acquired    complete    power    of  Chancery. 

(a)  Ante,  p.  9,  n.  (e).  3rd  ed. 

(6)  Cf.  Story,  Eq.  Jur.   ch.   i.  (d)  As     to     which     see     Gai. 

§§  2.5  sq.  Coram.  I.  §§  2,  6  ;   Dig.  I.  i.  7, 

(c)   I.e.,    rules   enforced   by   a  De    Justitia    et   Jure;     Maine'.s 

sovereign  political  authority  ;  see  Ancient   Law,   ch.   iii.  ;    Moyle"s 

Holland,  Jurisprudence,  36,  37,  Justinian,  27  sq. 
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carrying  out  its  own  decrees,  even  when  they  over-rode 
the  rules  of  the  common  law :  though  the  means 
adopted  to  secure  obedience  were  not  the  same  as  were 
used  to  give  effect  to  the  judgments  of  common  law 
courts.  But,  notwithstanding  this  difference  in  pro- 
cedure, the  rules  of  equity  established  in  the  Chancery 
Court  became  as  binding  on  the  subject,  and  as  enforce- 
able by  the  executive  power  of  the  State,  as  the  rules 
of  common  law. 


Origin  of  the 
equitable 
jurisdiction 
exercised  in 
Chancery. 


Derived  from 
the  jurisdic- 
tion of  the 
King  in 
Council. 


A.D.  1348-9. 


The  jurisdiction  of  the  Court  of  Chancery,  like  that 
of  the  common  law  courts  (e),  was  derived  from  the 
authority  of  the  King,  regarded  as  the  source  of  all 
justice  within  the  realm,  and  from  the  jurisdiction  of 
the  King  in  Council.  When  Henry  II.  delegated  his 
ordinary  legal  jurisdiction  to  judges  sitting  per- 
manently (/),  he  reserved  questions,  which  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  (g).  To  the  King,  therefore,  and  to  his  select 
council  (h)  petitions  were  constantly  made  for  the 
redress  of  every  kind  of  injustice,  and  especially  for 
relief,  as  a  matter  of  special  grace  and  favour,  in  cases 
wherein  no  remedy  could  be  had  by  the  ordinary 
law  {i).  About  the  twenty-second  year  of  Edward  III. 
petitions  touching  matters  to  be  conceded  of  the  royal 
grace  were  ordered  to  be  prosecuted  before  the 
Chancellor  ;  and  it  appears  that  after  this  petitions 
for  the  redress  of  grievances  which  the  common  law 
failed  to  remedy  began  to  be  addressed  to  the 
Chancellor  instead  of  the  King  (k).  After  a  statute 
of    the    17th    year    of    Richard    II.  (I)    extending   the 


(e)  Ante,  p.  9,  n.  (e). 

(/)  Ante,  p.  9,  n.  (e). 

{g)  Benedict,  Gesta  Hen.  II.  i. 
207 ;  Stubbs,  Const.  Hist.  ch. 
xii.  §  163. 

(A)  As  to  which,  see  Stubbs, 
Const.  Hist.  ch.  xv.  §  230; 
Hardy,  Introd.  to  Close  Rolls, 
xxvi. 


(f)  See  Stubbs,  Const.  Hist, 
ch.  XV.  §231  ;  Hardy,  Introd.  to 
Close  Eolls,  xxviii. 

(k)  Hardy,  Introd.  to  Close 
Bolls,  xxviii.,  xxix.  ;  and  see 
Baildon,  Select  Cases  in  Chan- 
cery (Selden  Society,  vol.  x., 
Introd.  XV.  sq.). 

(l)  Stat.  17  Rio.  II.  c.  6. 
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Chancellor's  jurisdiction,  such  petitions  were  regu- 
larly filed  (m).  Chancery  process  formed  the  subject 
of  complaint  by  the  Commons  in  the  next  three 
reigns  (n)  ;  but  in  Edward  the  Fourth's  time  it  is 
found  established  as  a  thing  of  use  and  wont  (o).  It 
appears  that  the  Chancellor  had  acquired  the  right  to 
sit  and  hear  causes  alone,  apart  from  the  rest  of  the 
council,  as  early  as  the  reign  of  Eichard  II.  :  but  that 
his  court  was  not  definitely  severed  from  that  of  the 
King's  Council  until  the  time  of  the  Tudor  sovereigns  (p). 
The  equitable  jurisdiction  of  the  Court  of  Chancery 
was  finally  established  by  the  decision  in  its  favour  by 
James  I.  of  the  controversy,  whether  a  court  of  equity 
could  give  relief  after  or  against  a  judgment  of  a  court 
of  common  law  (q). 

Chancery  process  was  directed  against  the  person  Chancery 
complained  of,    who    was    summoned    to    appear    and  I""""®^^' 
answer  the  matters  laid  to  his  charge  (r)  ;    and,  if  need 
were,  enjoined  to  refrain  from  exercising  his  common- 
law  rights  in  a   manner  contrary  to  what  the  Court 
enforced  as  equity  (s).     Contempt  of  the  Courfs  decree 
was  punished  by  attachment  (t)  and  imprisonment  of  Attachment, 
the  party  in  contempt,  and  in  later  times  by  seques-  Sequestra- 
tration  (u)  of  his  property.     But  it  was  only  in  Chancery  *^*"^' 

(m)  1  Cal.  Preface.  Selden  Society,  vol.  x.,  Introd. 

(n)  See  Rot.  Pari.  ill.  471,  506,  xiv.,  xxiv.  sq.,  3,  8,  13,  17,  18. 

510,  iv.  84,  156,  189,  501 ;  Selden  (s)  Spenoe,  Eq.  Jur.  371,  673 

Society,  vol.  x.,  Introd.  xvii.  — 676. 

(o)    Hardy,  Introd.    to    Close  (()  Clay  v.   Aldeburrjh,  2  Cal. 

Bolls,  xxxi. ;   Rot.  Pari.  vi.  144.  Ixii.  (14  &  15  Edw.  IV.). 

(p)  Baildon,    Select    Cases    in  (u)  Sequestration   appears    to 

Chancery,  Selden  Society,  vol.  X.,  have  been  introduced   in   Eliza- 

Introd.  xvi.,  xix.,  xlv.  ;    Holds-  beth's  reign,  but  hardty  became 

worth.  Hist.  Eng.  Law,  i.  203  sq.  an  established  institution  before 

{q)  See  3  Black.   Comm.   52 ;  the    time    of    Charles    II.      See 

Cary,  163  ;    Jurisdiction  of  the  Practice   of  the   High   Court  of 

Court  of  Chancery  vindicated,  at  Chancery   (A.D.   1672),   25,   26  ; 

the  end  of  1  Ch.  Rep.  1  Vern.  421 ;  I  Eq.  Ca.  Abr.  130 ; 

(r)  See  Hardy,  Introd.  to  Close  Prec.  Ch.  552;    Tothill,  Seques- 

RoUs,  XXX.,  note  (3)  ;   Rot.  Pari,  tration  ;   Brograve  v.  IKatt.«,  Cro. 

iv.  84  ;    Palgrave   on  the  King's  Eliz.  651  ;    1  Ch.  Rep.  81  ;    1  Ch. 

Council,  41 ;   1  Cal.  v.,  xxviii. ;  Ca.  91 ;  2  Ch.  Ca.  44,  45  ;  Praxis 
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Chancery 
procedure. 


Principles  of 

equitable 

relief. 


that  the  rules  of  equity  were  enforced  ;  for  a  title  to 
relief  in  equity  was  never  admitted  to  confer  a  right 
cognisable  by  the  courts  of  common  law  (v).  Chancery 
procedure  was  borrowed  from  the  Canon  Law  {x) ; 
and  presented  a  strong  contrast  to  common  law  pro- 
cedure in  its  mode  of  trial  by  a  single  judge  without 
a  jury  («/),  its  manner  of  taking  evidence  by  the  written 
depositions  of  witnesses  examined  by  written  interro- 
gatories (z),  and  its  decrees  requiring  the  specific 
performance  of  the  acts  enjoined  (a). 

It  does  not  appear  that  in  the  first  days  of 
Chancery  process  relief  was  afforded  on  principles  not 
recognised  in  the  courts  of  law  (6).  On  the  contrary, 
the  earliest  petitions  to  the  Chancellor  were  generally 
from  those  who  had  suffered  wrongs  cognisable  at 
common  law,  but  were  hindered  from  pursuing  their 
legal  remedies  by  extraneous  causes,  such  as  the 
oppression  of  great  men  or  the  corruption  or  partiality 
of  the  King's  officers  (c).     The  great  value  of  Chancery 


Almfe  Curine  Cancellariae  (A.D. 
1694),  32, '44,  89  ;  Gilbert,  Forum 
Romanum,  18,  68  sq.  ;  Roger 
North's  Lives  of  the  Norths,  i. 
420,  ed.  1826 ;  ante,  p.  26, 
n.  (r). 

(j))See  Y.  B.  4  Edw.  IV.  8, 
pi.  9  ;  Warwick  v.  Richardson, 
10  M.  &  W.  284;  Carvalho  v. 
Burn,  4  B.  &  Ad.  382,  396; 
Burn  V.  Carvalhn,  4  My.  &  Cr. 
690,  699;  Lewin  on  Trusts,  16, 
6th  ed.  A  limited  equitable 
jurisdiction  was,  however,  con- 
ferred on  the  Common  Law 
Courts  by  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict, 
c.  125,  ss.  68,  69,  79,  83,  85). 

{x)  Gilbert,  Forum  Roman., 
ch.  ii.,  iii.  ;    L.  Q.  R.  i.  162. 

(y)  1  Spence,  Eq.  Jur.  383  ;  3 
Black.  Comm.  442,  450. 

(z)  3  Black.  Comm.  438,  449  ; 
2  Maddock,  Chancery  Practice, 
569,  3rd  ed.  Since  1852  evidence 
in  Chancery  proceedings  may  be 
taken  vivd  voce  ;  see  stat.  15  &  16 


Vict.  c.  86,  ss.  28—30  ;  R  S.  C 
1883,  Order  XXXVIL  r.  1. 

(a)  1  Spenee,  Eq.  Jur.  389, 
390.  Judgments  at  common  law 
were,  generalh',  either  for  the 
recovery  of  land,  or  of  a  sum  of 
money,  simply. 

(A)SeeL.  Q.  R.  i.  163&n.  (1). 
The  complaints  of  the  Commons 
already  mentioned  (ante,  p.  173) 
were  directed  against  the  issue 
of  Chancery  process  in  matters 
triable  at  common  law. 

(c)  See  1  Cal.  Preface,  iii., 
V. — i\.,  xiii.,  xxxi. — xxxiii.,  xlii., 
Ixxxviii.,  ci.,  cxviii.,  cxxviii.  ;  2 
Cal.  i.,  v.,  viii.,  xxix.,  xxxii. — 
XXXV.,  Ixix.  ;  Fitz.  Abr.  Sub- 
poena, 20  ;  Selden  Societ}',  vol. 
x.,  Introd.  xliv.  With  the  better 
administration  of  the  law  conse- 
quent upon  the  growth  of  modern 
society  the  Chancery  jurisdic- 
tion over  such  matters  became 
obsolete,  and  it  has  no  place  in 
modern  equity  ;  1  Spence,  Eq. 
Jur.  687,  689. 
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procedure  to  aggrieved  parties  was  that  the  defendant 
was  interrogated  and  compelled  to  answer  on  oath  as 
to  the  matters  in  dispute,  and  was  thus  obliged  to 
make  discovery  of  facts  which  might  otherwise  have 
remained  undetected  (d)  ;  also  that  he  might  be  enjoined 
to  do,  or  refrain  from  a  particular  act,  instead  of  being 
adjudged  to  pay  money.  For  these  reasons  appli- 
cation was  also  made  to  the  Chancellor,  and  a  juris- 
diction established  in  some  matters  where  there  was 
good  right  to  relief,  but  inadequate  remedy  at  the 
common  law  (e).  But  it  was  only  by  slow  degrees 
that  there  grew  up  a  jurisdiction  in  Chancery  to  grant 
relief  in  certain  cases  of  hardship  in  which  the  common 
law  would  admit  no  cause  of  action  at  all  (/).  The 
first  exercise  of  this  jurisdiction  must  of  course  have 
been  based  on  considerations  of  morality  and  expe- 
diency (g).  The  Chancellor,  originally  an  ecclesiastic, 
was  called  the  keeper  of  the  King's  conscience  (h)  ; 
relief  was  prayed  of  him  in  the  name  of  good  faith, 
reason  and  conscience  (i)  ;    equity  was  then  identified 


Defendant  to 
answer  on 
oath. 

Discovery. 
Injunction. 


Where 
common-law 
remedy  in- 
adequate. 


Where  no 
right  at 
common  law. 


(d)  Selden  Society,  vol.  x., 
Introd.  xxvii.  Discovery  became 
an  important  head  of  equity 
jurisdiction  ;  see  Hajmes'  Out- 
lines of  Equity,  Lect.  vi. 

(e)  An  example  of  this  occurs 
in  the  case  of  *  fraud,  recourse 
being  had  to  Chancery  not  only 
to  obtain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  and  instruments  which 
had  been  forged  or  procured  to 
be  executed  by  fraud,  duress  or 
undue  influence  ;  see  1  Cal.  xi., 
xlv.,  li.,  cxxix.,  cxxxi. :  2  Cal. 
xii.,  XV.,  XXX.  ;  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  f  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  is 
another  (and  apparently  later) 
instance  ;  Selden  Society,  vol.  x., 
Introd.  XXXV. ;  Fry,  Specific  Per- 
formance, 15,  3rd  ed.  And  see 
Haynes'  Outlines  of  Equity, 
Lect.  V, 


(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
the  issue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and, 
in  later  equity,  the  granting  of 
relief  against  forfeiture  for  non- 
payment of  money  by  a  certain 
day,  whence  sprung  the  equity 
of  redemption  of  mortgages  for- 
feited at  law.  See  post,  pp.  183, 
193,  and  Part  IV.,  Ch.  ii. ; 
Haynes'  Outlines  of  Equity, 
Lect.  iv.  As  to  certain  cases  of 
the  intermediate  time,  see  1 
Cal.  XX.,  xciii. :  2  Cal.  ii.,  Ixiii. ; 
Y.  B.  22  Edw.  IV.  6,  pi.  18; 
Hargrave,  Law  Tracts,  334 — 
339  ;  L.  Q.  R.  i.  171  ;  Harvard 
Law  Review,  viii.  254 — 257. 

(f7)  See  Harvard  Law  Review, 
xiii.  257. 

(h)  Hardy,  Close  Rolls,  Introd. 
xxvii. 

(i)  See  1  Cal.  ii.,  xxi.,  xxvii., 
xxxiv.  sq. ;  2  Cal.  ii.,  v.,  vii., 
xi.  sq. 


Breach  of 
trust,  relief 
against 
forfeiture. 
*  Eraud. 


t  Specific 
performance. 
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with,  the  rule  of  action  prescribed  by  good  conscience  (k) ; 
and  for  some  time  it  was  left  to  the  Chancellor's  dis- 
cretion how  far  he  would  interfere  (l).  But  the  respect 
paid  to  precedent  and  the  practice  of  the  Court  (m), 
the  professional  opinion  of  regular  practitioners  at  the 
Chancery  Bar  (w),  the  practice  of  decidiag  difficult  cases 
with  the  advice  of  the  judges  (o),  and  the  example  of 
the  Praetor's  equity  in  Roman  law  (p),  were  all  influences 
tending  to  make  the  Chancellor's  interference  with  the 
law,  in  the  name  of  equity,  a  matter  of  principle  (q). 
Still,  it  was  hardly  until  after  the  restoration  of 
Charles  II.  that  it  became  well  understood  that  relief 
Principles  of  should  be  administered  in  a  court  of  equity  upon  fixed 
relief  fixed,  principles  of  justice  to  be  ascertained  from  prece- 
dents (r).  Moreover,  the  practice  of  committing  the 
Great  Seal  to  a  lawyer  was  not  established  before  the 
seventeenth  century  (s).  Indeed  modern  equity,  the 
body  of  rules  now  enforced  as  equity,  is  generally  dated 
from  the  Restoration,  and  may  be  said  to  have  been 
evolved  from   the  judgments  given  in  the   Court   of 


(k)  See  Y.  B.  4  Hen.  VII.  i, 
pi.  8  ;  Bro.  Abr.  Conscience,  pi. 
8,  15,  17  ;  Doctor  and  Student, 
Dial.  I.  ch.  12—19  ;  Bac.  Tr.  iv. 
30.5—307,  312,  324.  In  the 
Roman  system,  equity  was 
identified  with  natural  law,  or 
the  law  which  natural  reason 
teaches  all  mankind  ;  see  Maine's 
Ancient  Law,  ch.  iii. ;  Gai. 
Comm.  I.  1,  156,  II.  65—73, 
III.  25. 

(1)  See  Hardy,  Introd.  to  Close 
Bolls,  xxiii.,  xxxi. ;  Lambard's 
Archeion,  48,  64 ;  Abuses  and 
Remedies  of  Chancery  in  Har- 
grave's  Law  Tracts,  430,  431  ; 
Selden,  Table  Talk,  Equity;  3 
Black.  Comm.  54,  433,  434. 

(m)  See  Ordinacio  Cancellaria;, 
12  Ric.  II.  ;  Renovacio  Ordinum 
Cancellaria?,  temp.  Hen.  V.,  San- 
ders, Chancery  Orders,  1 — 7  d  ; 
Hardy,  Introd.  to  Close  Rolls, 
xxxi. 

(k)  Reno  v.   Ord,  Cane,  San- 


ders,  Ch.  Ord.  7  d. 

(o)  See  Y.  B.  37  Hen.  VI. 
13  &  35,  pi.  23 ;  7  Edw.  IV.  14, 
pi.  8 ;  22  Edw.  IV.  6,  pi.  18  ; 
1  Cal.  xcvii. ;   2  Cal.  xxviii. 

(p)  Spence,  Eq.  Jur.  i.  412, 
415  ;  see  Smyth,  De  Republica 
Anglorum,  52,  .54,  ed.  1583: 
Treatise  of  the  Masters  in  Chan- 
cery, §  iv.,  in  Hargrave's  Law 
Tracts,  309—313;  History  of 
the  Chancery,  A.D.  1726,  p.  40  ; 
Reeves,  Hist.  Eng.  Law,  ch. 
xxii.  vol.  ii.,  pp.  600,  601,  ed. 
Finlason. 

(?)  Spence,  Eq.  Jur.  i.  407  sq. 

(r)  Fry  v.  Porter,  1  Mod.  307. 

(s)  The  early  Chancellors  were 
mostly  ecclesiastics,  who,  how- 
ever, were  then  usually  bred  up 
in  the  study  of  the  civil  and 
canon  law  ;  see  3  Black.  Comm. 
53  ;  Hardy's  Catalogue  of  Chan- 
cellors ;  Reeves,  Hist.  Eng.  Law, 
ch.  xxvi.  vol.  ii.  p.  600,  ed. 
Finlason. 
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Chancery  from  the  Chancellorship  of  Lord  Notting- 
ham {t)  down  to  that  of  Lord  Eldon  (u).  By  that  time 
equity  had  become  a  body  of  case-law,  administered  on 
principles  to  be  found  in  former  decisions,  but  admitting 
no  further  accessions  from  the  moral  domain.  Such 
it  has  since  remained,  notwithstanding  a  portentous 
increase  in  volume.  Chancery  procedure,  of  which 
the  delays  had  become  an  intolerable  scandal  (x),  was 
reformed  in  1833  {y)  and  again  in  1852  (z). 

In  1875  the  old  Court  of  Chancery  came  to  an  end.  Judicature 
In  that  year  its  original  jurisdiction  was  by  the  Judica-  ^°^^  1873- 
ture  Acts  of  1873 — 75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (a).  The  same  Acts  made 
provision  for  the  recognition  and  enforcement  of  equit- 
able rights  in  every  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  (b)  ;  and 
also  for  the  prevalence  of  the  rules  of  equity,  where 
conflicting  with  the  rules  of  common  law  (c).  For 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  (d).  Since  1875,  therefore,  law  and 
equity  have  been  administered  in  the  same  Court ;  and 
injunctions  of  a  court  of  equity  against  proceeding 
at  law  are  things  of  the  past  (e).     The  two  systems  of 

{t)  A.D.    1673—1682.      See    3  c.  86.     See  First  Report  of  the 

Black.    Comm.    55 ;     1    Butler's  Chancery  Commission,  1852. 
Reminiscences,  §  11  ;   Story,  Eq.  (a)  Stats.  36  &  37  Vict.  c.  66, 

Jur.  §  52.  s.  16  ;   37  &  38  Vict.  u.  83  ;   38  & 

(?()  Lord  Chancellor,  A.D.  1801  39  Vict.  o.  77. 
—1806    and    1807—1827 ;      see  (6)  Stat.  36  &  37  Vict.  c.  66, 

Maine's  Ancient  Law,  oh.  iii.  ».  24. 

{x)  See  C.  P.  Cooper's  Lettres         (c)  Sect.  25,  sub-s.  11. 
sur  la  Cour  de  la  Chancellerie.  (d)  Stat.  36  &  37  Vict.  c.  66, 

(y)  By  Stat.  3  &  4  Will.  IV.  b.  34. 
c.  94 ;    Orders  in  Chancery,  21st  (e)  See    sect.    24,    sub-s.    5  ; 

Dec,  1833;  3  L.  J.  N.  S.  Ch.  1.  Wright  v.  Redgrave,  11   Ch.  D. 

(z)By   Stat.    15    &    16   Viot.  24. 
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law  and  equity  have  not,  however,  been  abolished,  as 
Their  effect,  gomg  have  imagined.  For  it  is  held  that  the  effect 
of  the  Judicature  Acts  is  not  to  change  the  nature  of 
equitable  as  opposed  to  legal  rights,  but  is  to  secure 
by  the  jurisdiction  of  one  Court  the  same  (but  no 
greater)  prevalence  of  equitable  over  legal  rights  as 
was  formerly  obtained  by  the  action  of  the  Court  of 
Chancery  against  persons  who  exercised  their  legal 
rights  in  violation  of  the  rules  of  equity  (/ ). 


Origin  of 
equitable 
estates  in 
land. 


Section  II. 

Of  Uses  before  the  Statute  of  Uses. 

Equitable  estates  in  land  have  their  origin  in  he 
ancient  practice  of  men  putting  their  trusted  friends  in 
possession  of  their  lands,  in  confidence  that  their  friends 
would  dispose  thereof  according  to  their  wishes  {g). 
It  appears  that  men  gave  their  lands  to  others  in 
trust,  either  for  purposes  which  were  lawful  but 
could  not  be  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  will,  or  for 
fraudulent  purposes  (h).  As  to  the  latter,  men  put 
others  into  legal  possession  of  their  lands  in  order  to 
defraud  their  creditors  (i),  or  to  delay  actions  brought 
to  recover  the  lands  {k)  ;  and  for  a  time  gifts  of  land 
to  trusted  laymen  to  the  iise  of  religious  houses  were 
employed  to  evade  the  Statute  of  Mortmain  (/).     The 


(/)  See  Salt  v.  Cooper,  16  Ch. 
D.  544,  549  ;  Walsh  v.  Lonsdale, 
21  Ch.  D.  9;  Clements  v. 
Matthews,  11  Q.  B.  D.  808; 
Joseph  V.  Lyons,  15  Q.  B.  D. 
280 ;  Hallos  v.  Robinson,  ib. 
288  ;  Furness  v.  Bond,  4  Times 
L,  R.  467  ;  Swain  v.  Ayres,  21 
Q.  B.  D.  289,  293  ;  Warren  v. 
Murray,  1894,  2  Q.  B.  648. 

(g)  As  to  the  antiquity  of  this 
practice,  see  Chief  Justice  0.  W. 


Holmes  in  L.  Q.  R.  i.  162 ; 
P.  &  M.  Hist.  Engl.  Law,  ii. 
228—236. 

(A)  See  Bacon  on  Uses,  8,  9, 
20,  21. 

(i)  See  stats.  50  Edw.  III. 
0.  6  ;   2  Ric.  II.  St.  2,  u.  3. 

(fc)  See  Stat.  1  Ric.  II.  u.  9. 

(l)  Ante,  pp.  53,  78.  This 
practice  was  stopped  by  stat.  15 
Ric.  II.  c.  5. 
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former  kind  of  purpose  is  instanced  by  a  gift  of  lands  to  Feoffments  to 
others  with  intent  to  perform  the  donor's  will,  by  dis-  ^ogor'^s  wfll. 
posing  of  the  same  according  to  his  directions  either  in 
his  lifetime  or  after  his  death.     Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (m), 
feoffments  (n)  were  made  to  others  in  order  to  make  a 
settlement  of  the  land  ;    as  where  one  enfeoffed  another 
with  the  intent  that  he  should  re-enfeofi  the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  bodies, 
and  that  a  fine  should  be  levied  to  effect  the  same  pur- 
pose (o).     It  appears,  too,  that  when  freeholders  could  To  execute 
only  dispose  of  their  lands  by  delivering  seisin  thereof  jj^^^  ^,ji[  Jf^^^. 
in  their  lifetime  (p),  they  would  enfeoff  others,  trusting  his  death, 
the  feoffees  to  dispose  of  the  land  according  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in  paying 
his  debts  out  of  the  profits,  disposing  of  part  for  the 
benefit  of  his  soul,  or  making  estate  thereof  to  his  widow 
for  life  and  afterwards  to  one  of  his  sons  in  fee  or  in 
tail  {q).     Here  the  intent  would  also  be  that  the  feoffor 
should  have  the  use  of  the  land  during  his  life  (r).     In 
course  of  time  there  grew  up  a  practice  (which  seems  Practice  of 
to  have  been  somewhat  of  a  novelty  in  the  reign  of  others  to  the 
Edward  I.  (s),  but  to  have  been  well  known  in  the  time  feoffor's  "se. 
of  Richard  II.)  of  men  putting  their  lands  into  the  pos- 
session of  several  others  jointly,  or  of  others  jointly  with 
themselves,   with  the   intent  that  the   feoffees   should 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use  \l).     This 

(m)  Bract,  fo.  13,  29  a.  dum     tamen     donator     bonam 

(»)  Ante,  p.  154.  habeat     memoriam,    sicut    fieri 

(o)  See     Bract,    fo.     262     a  ;  solet    inter    vivos  "  ;      Abbrev. 

Thomas  of  Weyland's  case,  Rot.  Placit.  272,  col.  1,  Suff.  rot.  17 

Pari.  i.  06  ;   Madox,  Form.  Angl.  PvOt.  Pari.  iii.  61  ;  Madox,  Form' 

Nos.  126,  140,  165,  170,  372,377,  Angl.  Nos.  3,  107,  108,  768,  776 

378;     Bro.    Abr.    Feoffment   al  1    Cal.  xxi.,   xxxv. ;  2    Cal.  iii. 

Uses,  pi.  9;    F.  N.  B.  205  G. ;  Selden  Society,  x.  49,  115,  119. 

P.    &    M.    Hist.    Eng.    Law,    ii.  (r)   Litt.  s.  363. 

20  &  n.  (2),  91,  99,  102,  104.  (s)  See  Thomas  of  Weyland's 

{p)  Ante,  pp.  19,  75.  case,  Rot.  Pari.    i.  66. 

Iq)  See  Bract,  fo.  41  b,  "  Et  {t)  Selden  Society,  x.  44,  69, 

hoc  non  fit  tantum  inter  vivos,  93,  95  ;   1  Sand.  Uses,  15 — 19. 

sed  etiam  in  ultima  voluntate. 


12-a 
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Attempted 
checks  on 
feoffees  in 
trust. 


seems  to  have  been  done,  not  only  to  gain  the  power  of 
testamentary  disposition,  but  also  to  escape  the  burden- 
some incidents  of  feudal  tenure  ;  for,  so  long  as  a  plural 
number  of  feoffees  was  maintained,  the  survivorship 
prevailing  between  joint  tenants  (m)  prevented  the 
accrual  of  the  lord's  right  to  relief,  wardship  and 
marriage  (x),  all  forfeiture  for  treason  or  felony  (y),  and 
likewise  wives'  dower,  an  encumbrance  ever  sought  to 
be  evaded,  as  we  shall  see  {z).  But  for  the  feoffor  to 
secure  these  advantages,  it  was  of  course  necessary 
that  the  feoffees,  whom  he  had  trusted  with  the  legal 
possession  of  his  lands,  should  not  abuse  the  confidence 
reposed  in  them.  It  seems  at  first  to  have  been  usual 
for  persons  enfeoffed  for  a  particular  purpose  to  phght 
their  faith  to  do  the  feoffor's  will  (a)  ;  as  in  early  times 
a  suit  for  breach  of  faith  could  be  brought  in  the  eccle- 
siastical courts  (b).  But  in  matters  which  concerned 
a  lay  fee  or  dealt  with  chattels  or  debts  for  other  than 
testamentary  or  matrimonial  causes,  such  suits  were 
prohibited  from  Henry  the  Second's  reign  onwards  (c). 
Other  checks  upon  feoffees  in  trust  were  also 
attempted  (d),  but  proved  insufficient  when  the  obli- 


(m)  Ante,  p.  143. 

(x)  Ante,  p.  48. 

iy)  See  Rot.  Pari.  i.  66 ;  1 
Sand.  Uses,  67. 

(z)  Post,  Part  I.,  ch.  xiii. 

(a)  As  to  plighting  faith,  which 
still  survives  in  the  Church  of 
England  marriage  service,  and  in 
the  word  affidavit,  see  L.  Q.  R. 
i.  164,  169,  173  ;  Madox,  Form. 
Angl.  Nos.  2,  8,  84,  142,  147,  149, 
151, 153— 162,  630,  631,  674,  676, 
688  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  186—201. 

(6)  Glanv.  x.  12  ;  1  Roger  de 
Hoveden,  Rolls  ed.  254  ;  2  R.  de 
Diceto  (ibid.),  87  ;  2  Matt.  Paris, 
Chrun.  Mai.(i6i'd.),  368;  Ann.de 
Burton  (ibid.),  256,  406  ;  Spence, 
Eq.  Jur.  i.  118;  P.  &  M.  Hist. 
Eng.  Law,  ii.  195  sq. 

(c)  For  some  time  the  Eccle- 
siastical Courts  struggled  hard  to 


maintain  the  jurisdiction  so  pro- 
hibited ;  and  it  seems  to  have 
been  common  to  submit  by  con- 
sent to  ecclesiastical  jurisdiction 
in  matters  of  breach  of  faith  or 
agreement,  notwithstanding  that 
such  consent  would  not  avail  to 
stay  a  prohibition.  See  Glanv. 
X.  12  ;  Bract.  175  a,  401,  406  b, 
410  b,  411  a;  4  Matt.  Paris, 
Chron.  Maj.  614;  Aim.  de  Bur- 
ton, 417,  423;  Madox,  Form. 
Angl.  Nos.  157—159,  161,  630, 
641,  685;  P.  &  M.  Hist.  Eng. 
Law,  i.  108,  ii.  196—200. 

[d)  Viz.  conditions  and  cove- 
nants ;  see  L.  Q.  R.  i.  168—170  ; 
Bract.  213  b  ;  17  Ass.  pi.  20  : 
34  Ass.  pi.  1  ;  Litt.  ss.  352—359  ; 
Madox,  Form.  Angl.  Nos.  126, 
165,  170;  P.  &  M.  Hist.  Eng. 
Law,  ii.  2l'5. 
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gation   of  good  faith   was  without   sanction  (e).      At 

length,  in  the  reign  of  Richard  II.,  relief  against  breach  Remedy  given 

of  trust  was  sought  from  the  Chancellor   (/).     The'''^^^'"'^'^- 

application  found  favour,   either  because  the  clerical 

Chancellors  were  accustomed  to  regard  breach  of  faith 

as  an  ecclesiastical  ofience  (g),  or  simply  on  account  of 

the  dishonesty  of  feoffees  appropriating  for  their  own 

use  the  lands  conveyed  to  them   for  the  benefit  of 

others  (h).     And      thenceforward     the     protection     of 

Chancery  process  was  extended  to  all  who  claimed  the 

benefit  of  a  gift  of  lands  or  goods  to  others  in  trust  for 

the  use  of  the  donor  or  his  nominees  (i). 

In   Edward   the    Fourth's    reign    the    nature    of    a  Nature  of 
use  (k)  (which  signified  the  interest  of  one,  to  whose  '^  ^^^' 
use  others  held  lands)  was  pretty  well  settled.    He,  to 
whose  use  a  feoffment  was  made  (called  cestui  que  use),  Cestui  que 
was  held  to  have  no  right  to  the  land  at  law  :    all  he  "''^' 
had  was  the  right  to  sue  the  feoffee  in  trust  personally 
in  Chancery   (l).     He  enjoyed  a  similar  right  against 
the  feoffee's  heir  (m),  or  against  his  alienee,  even  for 
valuable  consideration,  who  took  the  land  with  notice 
of  the  trust  (w)  ;    but  if  the  feoffee  enfeoffed  another  Notice  of  a 
of  the  land  on  a  bond  fide  sale  without  notice  of  the  use, 
cestui  que  use  was  without  remedy  to  recover  the  land  without 
from  the  alienee,  though  he  might  sue  the  feoffee  in  notice. 
Chancery  for  his  breach  of  trust,  and  recover  damages  (o). 

(e)  See  Petition  of  Commons,  (i)  See  1  Cal.  xxi.,  xxxv.,  xliii., 

Rot.    Pari.  iii.    511  (4  Hen.  IV.  xlvii.,xlviii.,  lxii.,xc.,  xci..xciv. ; 

No.  112).  2  Cal.  xix.,  xxi.,  xxiii.,  xxviii., 

(/)  Select  Cases  in  Chancery,  xxxvi.,    xliv.,    xlv.,    xlviii.,    li., 

Selden  Society,  vol.  x.,  pi.  40,  48  ;  Ivi.,  Ixi.,  Ixvii.  ;    Selden  Society, 

Rothenhale    v.     WycUngham,    2  x.,  pi.  71,  72,  99,  100,  117,  118, 

Cal.  iii.  122,  127. 

(g)  Spence,  Eq.  Jur.  i.  442—  (k)  See  Co.  Litt.  272  b. 

444  ;   L.  Q.  R.  i.  170.  (I)  Y.  B.  4  Edw.  lY.  8,  pi.  9. 

(h)  Professor  Ames,    Harvard  (m)  2   Cal.   xxviii.  ;    Y.   B.   8 

Law  Review,  viii.  257  ;    see  also  Edw.   IV.   6,  pi.   1  ;    Fitz.  Abr. 

Ames    on    Origin    of    Uses    and  Age,  20,  Subpoena,  14  ;   Y.  B.  22 

Trusts  (21  Harvard  L.  R.  261—  Edw.  IV.  6,  pi.  18. 
274),    Select    Essays    on   Anglo-  (m)  Y.  B.  5  Edw.  IV.  7,  pi.  16. 

American  Legal  History,  ii.  737;  (o)  Eitz.  Abr.  Subpojna,  19. 

c/.  Bacon  on  LTses,  15. 
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Duties  of 
feoffee  in 
trust. 


To  execute 
the  estate. 


Uses,  express 
or  implied. 


Feoffment 
without  con- 
sideration. 


Bargain  and 
sale. 


Alienation  of 
a  use. 


And  the  feoffee  in  trust  was  bound  in  equity  (that  is, 
on  pain  of  being  subjected  to  the  usual  Chancery- 
process  (p)  at  suit  of  cestui  que  use)  to  allow  him  to 
take  the  profits  of  the  land  :  to  maintain  actions  at 
law  at  his  request  for  the  protection  or  recovery  of 
the  land  (q)  ;  and  to  execute  the  estate,  that  is,  to  dis- 
pose of  the  land  according  to  the  directions  of  cestui  que 
use,  or  to  enfeoff  him  thereof,  should  he  desire  it  (r). 
Uses  might  arise  by  express  declaration,  or  by  implica- 
tion. If  a  feoffment  of  land  were  expressly  declared  to 
be  made  to  any  particular  use  or  intent,  that  was  to  be 
strictly  observed  (s).  If  no  use  were  declared,  pajnuent 
by  the  feoffee  of  any  sum  of  money,  however  small, 
would  raise  a  use  (as  it  was  said)  in  his  favour  (t).  But 
if  a  feoffment  were  made  without  declaring  any  par- 
ticular intent,  and  without  any  consideration  (that  is, 
without  obtaining  anything  in  return),  it  became  a 
settled  rule  that  it  should  be  intended  to  have  been 
made  to  the  feoffor's  own  use  (u).  A  use  was  also 
raised  by  a  bargain  for  the  sale  of  lands  and  payment 
of  the  purchase-money,  upon  which  the  Court  of 
Chancery  considered  that  in  equity  the  seller  immediately 
held  the  land  sold  to  the  buyer's  use  {x).  A  use  was 
freely  alienable  without  any  formality,  for  cestui  que  use 
had  but  to  declare  his  will  concerning  the  land  held  to 
his  use,  and  the  feoffees  were  bound  to  fulfil  it ;  so 
that  he  could  always  make  a  testamentary  as  well  as 
any  other  disposition  of  the  use  of  the  land  (y). 


Position  of 
cestui  que  use 
at  law. 


Though  the  feoffees  to  uses  were  bound  in  equity 


(p)  Ante,  p.  173. 

(?)  Y.  B.  2  Edw.  IV.  2,  pi.  6  ; 
7  Edw.  IV.  29,  pi.  ]  5  ;  see  1  Cal. 
xlviii. 

(r)  1  Cal.  xc.,  xciv.,  cxv., 
cxvi.  ;  2  Cal.  xxi.,  xxii.,  xxviii. ; 
Bacon  on  Uses,  10. 

(.s)  Y.  B.  5  Edw.  IV.  8,  pi.  20  ; 
see  Fit/..  Abr.  Subpcena,  23. 

(«)  1  Sand.  Uses,  61,  62 

(u)  See  Y.  B.  11  Hen.  IV.  52, 


pi.  30;  5  Edw.  rV.  8,  pi.  20; 
Litt.  ss.  463,  464.  It  may  be 
inferred  from  this  that  it  was 
a  regular  practice  for  men  to 
entrust  their  lands  to  feoffees  to 
their  own  use  ;  Bacon  on  Uses, 
21,  22. 

(.r)  Gilb.  Uses,  49,  50  (94,  95, 
3rd  ed.). 

(y)  Bacon  on  Uses,  16 ;  1 
Sand.  Uses,  65. 
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to  allow  cestui  que  use  to  have  possession  of  the  land, 
if  he  desired  it,  the  Courts  of  Law  would  not  recognise 
his  possession  as  that  of  a  legal  freeholder  {z),  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  (a).  They 
considered  that  cestui  que  use,  having  but  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in  Estate  in 
the  land  at  law  (6).  In  the  Court  of  Chancery,  how- uae  onand/ 
ever,  although  the  interest  of  cestui  que  use  was  pro- 
tected not  by  process  against  the  land  itself,  but  only 
by  process  against  the  trustee  personally,  it  was  never- 
theless regarded  as  an  estate  in  the  land  (c).  As  the 
feoffees  were  bound  in  equity  to  execute  the  estate  at 
the  will  of  cestui  que  use  (d),  he  was  considered  in  the 
Court  of  Chancery  to  be  the  true  owner  of  the  land, 
and  to  enjoy  in  equity  such  estate  in  the  land  as  he 
would  have  had  at  law,  if  the  estate  had  been  executed 
to  him  by  conveyance  from  the  feoffees.  Thus  it  came 
about  that  there  might  be,  as  it  were,  two  estates  in 
the  same  land,  when  it  had  been  entrusted  to  feoffees 
to  uses.  There  was  the  estate  of  the  feoSees  cognisable 
at  common  law — the  legal  estate  ;  and  there  was  the  Legal  estate. 
beneficial  interest  of  cestui  que  use,  not  recognised  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equity  as  being  a  like  estate  in  the  use  of  the 
land  as  he  would  have  had  in  the  land  itself,  if  his 
feoSees  had  executed  the  estate  to  him. 


Section  III. 

Of  the  Statutes   of   Uses. 

This  system  of  entrusting  the  legal  possession  of  In  con- 
lands  to  feoffees  to  uses,  while  cestui  que  use  enjoyed  ^^^^^"^i 

actual    possession    thereof    as    apparent    owner,    was  feoffments  to 

uses. 
{z)  See  L.  Q.  R.  i.  167,  168.  121  ;  Bacon  on  Uses,  5. 

(a)  1     Sand.     Uses,     66    and         (c)  1  Sand.  Uses,  64. 
note  (J).  (d)  Ante,  p.  181. 

(b)  Ante,  pp.  7,  8,  65 ;   1  Eep. 
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The  Statute 
of  Uses. 


Its  effect. 


certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors ;  and,  as  we 
have  seen  (e),  it  infringed  upon  the  interests  of  the 
lords  and  the  Crown.  In  the  reigns  of  Richard  III. 
and  Henry  VII.  statutes  were  passed  for  removing 
these  abuses  (/).  But  the  remedies  so  applied  appear 
to  have  proved  insufficient ;  for  in  the  next  reign  the 
Statute  of  Uses  (17)  was  passed  with  the  aim  of  entirely 
extirpating  the  evils  of  feoffments  to  uses.  By  this 
statute,  after  an  elaborate  rehearsal  of  all  the  evil 
which  the  authors  of  the  statute  conceived  to  have 
been  caused  by  the  practice  of  making  feoffments  to 
uses  (h),  it  is  enacted  {i)  that  when  any  person  or 
persons  stand  seised  of  any  lands  or  other  heredita- 
ments to  the  use,  confidence  or  trust  of  any  other  person 
or  persons,  the  persons  that  have  any  such  use,  con- 
fidence, or  trust  (by  which  was  meant,  the  persons 
beneficially  entitled)  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments 
for  such  estates  as  they  have  in  the  use,  trust  or  con- 
fidence ;  and  that  the  estate  and  possession  of  the 
persons  so  seised  shall  be  deemed  to  be  in  the  persons 
so  beneficially  entitled  after  such  manner  as  the  latter 
were  entitled  in  the  use,  trust  or  confidence.  Like 
provision  was  made  to  meet  the  case,  then  common, 
of  divers  persons  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves  {j).  Put  shortly,  the  effect 
of  the  Statute  of  Uses  is  this : — If  one  or  several  be 
seised  of  any  hereditaments  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or 
persons    having    the    use    of    the    same    hereditaments 


(e)  Ante,  p.  180. 

(/)  See  stats.  1  Ric.  III.  c.  1  ; 
4  Hen.  VII.  c.  17  ;  19  Hen.  VII. 
^.  15  ;    1  Sand.  Uses,  21.  52,  53. 

{g)  Stat.  27  Hen.  VIII.  c.  10. 
See  an  article  by  Mr.  W.  S.  Holds- 
worth  on  the  Political  Causes 
which    shaped    the    Statute    of 


Uses  in  26  Harvard  Law  Review, 
108. 

{h)  As  to  this,  see  26  Harvard 
L.  R.  114,  115,  120,  123  sq. 

(i)  Sect.  1. 

(j)  Sect.  2.  See  ante,  p.  179; 
Bacon  on  Uses,  49. 


Digitized  by  Microsoft® 


OF  AN   EQUITABLE   ESTATE   IN  LAND.  185 

shall  be  deemed  to  be  in  possession  thereof  for  such 

estate  as  he  or  they  has  or  have  in  the  use.      The 

statute  in  fact  executes  the  estate  (k)  to  cestui  que  use  ; 

that  is,  it  gives  him  the  same  estate  and  possession  at 

law  as  he  would  have  if  the  feoffees  to  his  use  had 

executed  the  estate  to  him,  or  duly  made  to  him  a 

proper  legal  conveyance  of  the  land.     Thus,  if  A.  and  B. 

be  seised  of  land  in  fee  simple  to  the  use  of  C.  and  his 

heirs,  by  the  Statute  of  Uses,  C.  shall  be  deemed  in 

lawful  seisin  of  the  land  for  such  estate  as  he  has  in  the 

use  of  the  land,  and  the  estate  and  possession  of  A.  and 

B.  shall  be  deemed  to  be  in  C.  after  such  manner  as  C. 

was  entitled  in  the  use.     C.  thus  by  force  of  the  statute 

becomes  tenant  in  fee  simple  of  the  land  at  law ;    and 

he  is  deemed  at  law  to  be  in  possession  of  the  land, 

though  he  may  never  have  entered  upon,  or  even  seen 

it  (I).     And  the  estate  and  possession  of  A.  and  B.  is 

altogether  taken  away  from  them,  and  considered  at 

law  to  be  in  C.     Similarly,  if  land  be  conveyed  to  A. 

and  B.  and  their  heirs  to  the  use  of  A.  and  his  heirs, 

the  Statute  of  Uses  at  once  gives  to  A.  an  estate  in 

fee  simple  in  possession  at  law.     And  the  law  is  the 

same   of  implied   uses   as   of  uses   expressly  declared. 

Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  feoff-  Feoffment 

ment  thereof  to  B.  and  his  heirs,  with  due  livery  of  consideration. 

seisin,  but  without  consideration  and  without  expressly 

declaring  any  use  of  the  land,  we  have  seen  (m)  that 

it  was  implied  in  law  that  A.  should  have  the  use  of 

the  land.     But  by  the  statute  A.  having  the  use  of  the 

land  is  deemed  to  have  seisin  of  the  land  for  the  same 

estate  as  he  has  in  the  use  ;    and  all  B.'s  estate  and 

possession  is   deemed  to  be  in  A.     A.   therefore,   the 

(Jf)  Ante,  p.  182.  (185,  3rd  ed.)  ;    2  Fonb.  Eq.  12  ; 

(l)  He  is  not,  however,  deemed  Harrison  v.  Blackburn,  17  C.  B. 

to  be  in  possession  for  the  pur-  N.  S.  678.    See  Anon.,  Cro.  Ehz. 

pose   of   maintaining   an   action  46 ;    Heelis  v.   Blain,   18   C.   B. 

of  trespass,  which  is  founded  on  N.  S.  90  ;    HadfieWs  case,  L.  R. 

disturbance  of  the  actual  posses-  8  C.  P.  306. 

sion  of  the  land ;    Gilb.  Uses,  81  {m)  Ante,  p.  182. 
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Resulting  use.  feoffor,  instantly  gets  back  all  he  gave  ;  and  the  use 
is  said  to  result  to  himself  (w).  The  propriety  of 
inserting  in  every  feoffment  the  words  to  the  use  of,  as 
well  as  to,  the  feoffee  is  therefore  manifest  (o).  The 
Statute  of  Uses  is  still  in  force ;  and  though  it  has 
failed  to  impress  the  popular  imagination  as  vividly  as 
the  Habeas  Corpus  Act  (p),  it  forms  one  of  the  most 
important  landmarks  of  real  property  law,  and  should 
be  deeply  graven  on  every  conveyancer's  heart.  It  will 
be  observed  that  the  statute  made  it  possible  to  transfer 
the  property  in  land  from  one  to  another  by  duly  con- 
veying the  estate  to  a  third  party,  to  the  use  of  the 
other.  For  directly  the  third  party  became  seised  of 
the  land  to  the  other's  use,  the  Statute  of  Uses  annexed 
the  legal  estate  in  the  land  to  the  estate  in  the  use  (5). 
This  curious  result  of  the  statute  remains  law  to  this 
day,  and,  as  we  shall  see,  is  constantly  applied  iu 
practice.  If,  therefore,  A.  convey  land  to  B.  and 
his  heirs  to  the  use  of  C.  and  his  heirs,  B.,  to  whom  the 
land  is  given,  now  takes  no  estate  thereiu  at  law,  but  C, 
in  whose  favour  the  use  is  declared,  is  at  once  invested 
with  an  estate  in  fee  simple  in  the  land.  The  words  to 
the  use  of  are  now  almost  universally  employed  when 
it  is  intended  that  an  estate  in  the  land  shall  vest  in  any 
person  by  force  of  the  Statute  of  Uses  ;  but  "  upon 
confidence  "  or  "  upon  trust  for  "  would  answer  as  well, 
since  all  these  expressions  are  mentioned  in  the  statute. 


Section  IV. 

Of  Trusts  after  the  Statute  of  Uses. 

The  Statute  of  Uses  did  not  apply  to  every  kind  of 
trust  of  land.  When  one  was  enfeoffed  of  land,  not 
simply  to  another's  use,  but  for  some  special  use  or 

(n)  See  1  Sand.  Uses,  99  sq.  ;  {p)  See  Black.  Comm.  iii.  135, 

63  Sol.  Jo.  21  (by  the  late  Mr.  iv.  438. 

Charles   Sweet).  (q)  Ante,  pp.  184,  185. 

(o)  Ante,  p.  158. 


Digitized  by  Microsoft® 


OF  AN  EQUITABLE   ESTATE   IN  LAND. 


187 


trust  imposing  an  active  duty  on  the  feoffee  (as  to  sell  Special  trusts, 
the  land  or  pay  debts  out  of  the  profits),  it  was  held  that 
no  estate  could  be  executed  by  the  statute,  so  as  to 
deprive  him  of  the  legal  ownership,  without  which  he 
could  not  perform  his  trust  (r).  Thus  the  Chancery 
jurisdiction  over  special  trusts  remained  unaffected  by 
the  statute.  Nor  did  the  Act  apply  to  trusts  of  terms' 
of  years  or  other  chattels  ;  for  it  only  spoke  of  persons , 
seised  of  lands  for  others'  use  (s).  But  in  the  case  of 
trusts  of  freeholds  for  others'  use  simply,  the  estates  Simple  trusts. 
in  the  use,  being  turned  into  legal  estates  by  the  statute, 
were  withdrawn  from  the  Chancellor's  exclusive  juris- 
diction. In  this  respect  therefore  the  Act  at  first 
succeeded  in  effecting  its  designers'  object.  But  after 
the  lapse  of  about  a  century  (i)  the  active  exercise  of 
the  Chancery  jurisdiction  over  such  trusts  was  revived,  j 


!  Trusts  of 

terms  or 
'  chattels. 


(r)  1  Spence,  Eq.  .Tur.  466; 
1  Sand.  Uses,  243  sq. 

{s)  Poph.  76  ;  Bacon  on  Uses, 
42.  Nor  did  the  Act  apply  to 
copyholds  ;    Co.  Cop.  s.  54. 

{t)  In  this  the  writer  follows 
the  opinion  expressed  by  Pro- 
fessor Ames  in  the  Green  Bag, 
iv.  81  ;  Select"  Essays  in  Anglo- 
American  Legal  History,  ii.  747. 
He  alleges  in  proof  : — (1)  The 
absence  of  all  mention  in  the 
writings  of  Coke  and  Bacon,  and 
in  the  cases  asserting  the  doc- 
trine of  no  use  upon  a  use,  that 
the  second  use  was  enforceable 
in  equity  as  a  trust ;  Bro.  Abr. 
Feoffment  al  Uses,  pi.  54  ;  Moore, 
45,  pi.  138;  Ditlon  v.  Fraine, 
Poph.  81  ;  Stoneley  v.  Brace- 
bridge,  1  Leon.  6  ;  Read  v.  Nash, 
ib.  148 ;  Girland  v.  Sharp,  Cro. 
Eliz.  382  ;  Hore  v.  Dix,  1  Sid.  26  ; 
Tippin  V.  Cosin,  Carth.  273. 
(2)  The  denial  of  relief  in  equity 
upon  an  express  simple  trust 
against  a  cestui  que  use  taking 
the  legal  estate  under  a  use  raised 
by  payment  of  money  ;  Cromp- 
ton.  Courts,  54  a ;  Gary,  19 ; 
Holloway  v.  Pollard,  Moore,  761, 
pi.  1054.  (3)  That  simple  trusts 
being  in  effect  uses  would  have 


been  forfeitable  for  treason 
under  stat.  33  Hen.  VIII. 
c.  20  ;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  all  uses  of  freehold 
were  then  executed  in  possession 
by  the  statute ;  1  And.  294. 
Professor  Ames  understands  the 
dictum  in  R.  v.  Daccombe,  Cro. 
Jac.  513,  of  special  trusts,  and 
Coke's  remarks  in  Foord  v. 
Hoshins,  2  Bulst.  336,  337,  as 
made  of  uses  before  the  statute. 
(4)  That  the  fipt  mention  of 
relief  in  equity  in  case  of  a 
use  upon  a  use  is  in  Sam- 
bach  V.  Dalston,  Tothill,  pi.  168 
(apparently  about  1634 ;  see  1 
Spence,  Eq.  Jur.  491,  n.) ;  and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expressly  and  gratuitously 
declared  ;  see  Compleat  Attomev 
(1666),  p.  265;  Shepp.  Touch. 
507,  510  ;  Ash  V.  Oallen,  1  Ch. 
Ga.  114  ;  Gilb.  Uses,  162  ;  and 
that  the  novelty  of  relief  in 
equity  in  case  of  a  use  upon  a  use 
is  shown  by  the  express  mention 
of  the  fact  in  Daw  v.  New- 
borough  (1715),  Com.  242. 


■  Revival     of 
Chancery 

1  jurisdiction 
over  trusts. 
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and  estates  in  equity  only,  since  known  as  trust  estates, 
again  arose  and  have  continued  to  the  present  day. 
The  necessity  for  the  Chancellor's  interposition  was 
caused  by  the  doctrine  established  in  the  courts  of 
No  use  upon    common  law  that  there  can  be  no  use  upon  a  use,  or 

a  use. 

that  when  the  statute  has  once  transferred  the  legal 
estate  in  land  to  a  person  in  whose  favour  a  use  is 
raised,  it  will  have  no  further  operation  ;  so  that  no 
uses  or  trusts  of  the  land  in  the  hands  of  cestui  que  use 
will  take  effect  as  estates  at  law.  This  doctrine  is  based 
upon  a  rule  laid  down  before  the  Statute  of  Uses  that 
if  one  bargained  and  sold  land  to  another  to  the  use 
of  the  bargainor,  or  of  some  third  person,  then,  as  a  use 
was  implied  in  the  bargainee's  favour  by  his  payment 
of  the  consideration  (m),  the  use  declared  was  void  for 
repugnancy  {x).  Soon  after  the  statute  the  same  rule 
was  applied  in  a  similar  case,  in  which  it  was  considered 
that,  as  the  use  raised  in  the  bargainee's  favour  was 
the  effective  use,  the  other  being  repugnant  and  void, 
the  statute  executed  the  estate  in  the  bargainee  {y).  It 
was  also  determined  that,  in  case  of  a  conflict  between 
two  uses  expressly  declared  (as  where  land  was  given 
to  feoffees  to  the  use  of  A.  in  fee  to  the  use  of  B.  in  fee), 
since  a  use  is  the  right  to  take  the  profits  of  land,  and 
if  one  have  this  right  another  cannot,  the  second  use 
was  void  for  repugnancy  to  the  use  first  declared.  In 
such  a  case,  therefore,  the  effect  of  the  statute  was  to 
annex  the  legal  estate  to  the  first  use  (2).     But  after  a 

(u)  Ante,  p.  182.  And.  136. 

(.T)  Bro.  Abr.  Feoffment  al  (z)  See  2  And.  136;  Moore, 
Uses,  40  ;  Gilb.  Uses,  161.  For  45,  pi.  138  ;  Daw  v.  Newborough, 
the  explanation  here  given  of  Corayns,  242  ;  A.-G.  v.  Scott,  Ca,. 
the  doctrine  of  no  use  upon  a  t.  Talb.  138.  So  if  land  be  con- 
use  the  writer  is  indebted  to  an  veyed  unto  and  to  the  use  of  A. 
article  by  Professor  Ames,  in  the  and  his  heirs  to  the  use  of  B. 
Green  Bag,  iv.  81  ;  Select  and  his  heirs,  in  which  case  A. 
Essays  in  Anglo-American  Legal  takes  the  legal  estate  at  common 
History,  ii.  747.  law,  the  Statute  of  Uses  will  not 

(y)  Bro.    Abr.    Feoffment    al  operate  to  give  the  legal  estate 

Uses,  54  ;    TyrrelVs  case.  Dyer,  to  B.  ;    Doe  A.  Lloyd  v.  Passing- 

155  ;    1  And.  37  (pi.  96),  313  ;   2  ham,  6  B.  &  C.  305. 


Digitized  by  Microsoft® 


OF  AN   EQUITABLE    ESTATE    IN   LAND.  189 

time  the  reason  of  these  decisions  seems  to  have  been 
overlooked,  and  the  doctrine,  that  the  law  admits  no 
use  upon  a  use,  was  propounded  as  an  arid  dogma  {a). 
In  this  shape  it  is  still  law  (6)  ;  so  that  if  at  the  present 
time  land  be  conveyed  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  only  the 
first  use,  that  declared  in  B.'s  favour,  will  be  executed 
by  the  statute  ;  that  is  to  say,  the  statute  will  annex 
the  legal  estate  to  the  first  use,  so  that  B.  shall  have 
the  fee  simple  at  law,  but  it  will  have  no  further  opera- 
tion :   and  C.  will  therefore  take  no  estate  at  all  at  law. 

Now,   it   seems   that   conveyancers   soon   began   to  The  practice 

after  the 

make  a  servant  of  the  statute  in  limiting  lands  to  statute, 
feoffees  and  their  heirs  to  the  use  of  others,  with  the 
express  purpose  of  causing  the  legal  estate  to  be 
executed  to  the  cestui  que  use.  But  it  does  not  appear 
that  the  Statute  of  Uses  was  immediately  evaded  by 
the  device  of  limiting  a  use  upon  a  use,  in  order  that 
the  first  cestui  que  use  should  take  the  legal  estate  by 
virtue  of  the  statute,  and  the  second  enjoy  the  benefit 
of  a  trust  enforceable  in  equity.  On  the  contrary,  the 
statute  seems  to  have  given  a  death-blow  to  the  practice 
of  landowners  enfeoffing  trustees  to  hold  to  their  use 
generally.  After  the  Act  conveyancers  cast  about  in 
search  of  new  methods  of  dealing  with  land,  and 
eventually  they  used  the  statute  as  the  means  of  carry- 
ing out  the  modern  system  of  settlement  (c),  which 
was  effected  by  the  limitation  of  a  series  of  successive 
uses  intended  to  be  turned  into  legal  estates  by  the 
statute  (d).     This  system  quite  superseded  the  practice 

(a)  See  Hardwicke,   C,  Hop-  the  Statute  of  Uses  that  express 

kins   V.    Hopkins,    1    Atk.    591  ;  powers  of  leasing  or  sale  could 

Sugden's  note  to  Gilb.  Uses,  161  be  created  ;  post,  Pt.  II.,  ch.  iii. 

(p.  347,  3rd  ed.) ;    Doe  d.  Lloyd  {d)  The  course  of  conveyanc- 

V.  Passingham,  6  B.  &  C.  305.  ing  practice  after  the  statute  is 

(6)  Cooper  v.   KynocJc,   L.   R.  shown  in  Phaer's  Book  of  Pre- 

7  Ch.  398.  cedents  (1561),  and  West's  Sym- 

(c)  Ante,  pp.  104, 119, 124,  and  bolseography  (1605),  Part  1.     In 

n.  (I).    It  was  only  by  means  of  the    latter    book    we    see    the 
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of  giving  the  whole  estate  in  fee  simple  to  trusted 
friends,  who  should  be  tenants  of  the  land  at  law,  but 
hold  it  upon  trust  for  others  in  equity.  Still,  cases 
apparently  arose,  some  time  after  the  Statute  of  Uses, 
in  which  it  was  desired  to  place  freeholds  in  the  hands  of 
trustees  for  others  simply.  The  expedient  was  then 
tried  of  lunitiug  a  use  upon  a  use  ;  and  application  was 
made  to  the  Chancellor  to  enforce  the  second  use  as  a 
trust  (e).  The  case  fell  within  the  same  principle  as 
had  originally  prevailed  in  determining  that  Chancery 
process  should  issue  against  any  person  who  committed 
a  breach  of  trust  reposed  in  him  with  regard  to  pro- 
perty of  which  he  was  made  the  legal  owner.  And  it 
became  established,  accordingly,  that  trusts  should  be 
equally  enforced  in  equity  when  the  trustee  became 
possessed  of  the  land,  by  the  operation  of  the  Statute 
of  Uses,  as  when  he  took  the  estate  at  common  law  (/). 
If,  therefore,  lands  be  conveyed  to  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs  to  the  use  of  or  in  trust  for 
C.  and  his  heirs,  though  B.  will  become  tenant  in  fee 
simple  at  law  under  the  Statute  of  Uses,  yet  in  equity 
he  will  be  bound  to  hold  the  land  and  apply  its  profits 
for  C.'s  use  ;  and  C.  will  be  considered  to  be  in  equity 
the  owner  of  the  land.  In  this  way,  equitable  estates 
in  land  (7)  were  completely  re-established.  Here  it 
may  be  noted  that,  since  the  above  doctrines  have 
become  well  established,  it  has  not  been  the  practice  to 
employ  the  word  use  when  intending  to  create  a  trust 
enforceable  in  equity.  And  it  is  usually  expressed  that 
lands  shall  be  held  to  the  use  of  any  one,  only  when  it  is 

beginning    of    the    practice    of  has   a    precedent   (§    289)    of    a 

limiting   lands   to   unborn   sons  feoffment  to  undue  persons  and 

successively   in   tail   after   their  their    heirs   to   their    and    their 

father's  life  estate  ;    see  §§  84,  heirs'  own  use  on  a  special  trust ; 

87,   89,   266,   287.     The   former  see  also  §  284. 
boolc  does  not  contain  any  pre-  (e)  See  ante,  p.  187,  n.  (<). 

cedent  of  a  deed  limiting  a  trust         {/)  See  ante,  p.  181. 
of  lands  for  others'  use  simply,  {g)  Ante,  p.  183. 

by  way  of  use  upon  a  use.    West 
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intended  that  he  shall  take  the  legal  estate  therein. 
To  impose  a  trust,  it  is  generally  declared  that  the 
legal  owner  (he  to  whose  use  the  land  is  in  the  first 
place  given)  shall  hold  it  in  trust  for  the  person  or 
purposes  desired. 

An  equitable  or  trust  estate,  then,  is  the  name  given  Equitable 
to  the  interest  of  one,  in  trust  for  whom  another  holds  ^^*'^*'^- 
lands  as  legal  owner.    In  such  a  case  the  holder  of  the 
legal  estate  (Ji)  in  the  land  is  called  the  trustee  ;    while  Trustee  and 
the  person  beneficially  entitled  is  called,  in  law  French,  ^^*^"_'  *"^ 
cestui  que  trust.     The  nature  of  a  trust  estate,   since 
the  Statute  of  Uses,  is  similar  to  that  of 'a  use  of  lands 
before  the   statute   (i).      Thus  trusts  are   still   either 
special  or  simple  (^).      Of  the  special  trust,  where  the  Special  trusts, 
trustee  has  an  active  duty  to  perform,  as  to  sell  the  lands 
and   distribute   the   proceeds   of   sale   among   specified 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses  (I), 
and  ic  is  the  trustee's  duty  to  perform  exactly  the  will 
of  the  person  who  has  created  the  trust,  as  declared  at 
the  time  of  its  creation  (m).     In  simple  trusts,  where  Simple  trusts. 
one  is  a  trustee  of  land  for  another  simply,  the  trustee 
is  bound,  as  in  the  case  of  the  old  uses  (n),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  cestui  que 
trust  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct, 
or  to  him,  if  he  desire  it  (o).     Furthermore,  the  nature  True  nature 
of  a  trust  estate  remains  the  same.     Strictly  speaking,  estate, 
it  is  but  a  right  against  the  trustee  personally.    It  has 
been   established,   however,   that  the  trust  is   so   far 

(h)  Ante,  p.  183.  (m)  See  Lewin  on  Trusts,  339 

(i)  1  Sand.  Uses,  266 ;    Lewin  sq.,  374  .sq.,  444  sq.,  484,   556, 

on  Trusts,  13,  6th  ed.  ;    11,  12th  568,  6th  ed.  ;    459  sq.,  499  sq., 

ed.  :   ante,  p.  181.  598  sq.,  709,  867,  882,  12th  ed. 

(7c)  Lewin  on  Trusts,  18,  6th  (m)  Ante.  p.  182. 

ed.  ;   16,  12th  ed.  (o)  Lewin  on  Trusts,  556,  565, 

(l)     Ante,   p.  187 ;    Lewin   on  696,   6th  ed. ;     867,   880,    1094, 

Trusts,  187, 6th  ed. ;  234, 12th  ed.  12th  ed. 
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annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
all  persons  who  acquire  that  estate  are  bound  by  the 
trust.  Thus  the  trust  may  be  enforced  against  all 
persons  who  may  take  the  trustee's  estate  by  act  of 
law  or  gratuitous  conveyance  from  him ;  as  his  heirs, 
executors,  administrators,  assigns  by  voluntary  con- 
veyance {p),  devisees  and  creditors  (q).  So,  pur- 
chasers having  actual  or  constructive  notice  of  the 
trust  are  bound  by  it  (r).  But  if  the  trustee  convey 
the  trust  estate  to  a  bond  fide  purchaser  for  value,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
thereby,  but  will  be  entitled  to  retain  and  enjoy,  for  his 
own  benefit,  the  legal  ownership  he  has  acquired  from 
the  trustee.  For  in  such  a  case,  cestui  que  trust  has 
no  equity  against  the  purchaser,  but  can  only  sue  the 
fraudulent  trustee  for  his  breach  of  trust  under  the 
Court's  equitable  jurisdiction  (s).  It  is  not  until  we 
examine  this  apparent  exception  to  the  rule  that  the 
nature  of  a  trust  estate  is  made  plain.  We  then  see  that 
it  is  not  a  true  right  of  ownership,  enforceable  against  the 
land  directly,  without  the  intervention  of  another  person's 
action,  and  maintainable  against  all  other  persons  whom- 
soever ;  but  is  properly  a  mere  obhgation  incumbent  on 
the  legal  owner  of  land,  and  eniorceable  against  some,  but 
not  all,  of  those  who  succeed  to  his  estate  {t).     As  has 

(p)  Ante,  p.  80.  to   observe  some   restriction   on 

Iq)  Lewin  on  Trusts,  215,  6th  the  use  of  land  (as  to  which,  see 

ed. ;    275,  12th  ed.  post,    p.    198)    was    treated    by 

()•)  Lewin  on  Trusts,  699,  6th  Farwell,   J.,   and   the   Court   of 

ed.  ;    1099,  12th  ed.  Appeal   as    being    essentially   a 

(s)  Mansell  v.  Mansell,  2  P.  W.  right  affecting  the  land  itself  and 

678,   681  ;     Willouqhby  v.    Wil-  so   enforceable  against  all  sub- 

louqhby,  1  T.  R.  7(53,  771 — 773;  sequent  owners  of  the  land,  other 

Pilrher  v.  Rawlin,  L.  R.  7  Ch.  than   those   who   should   derive 

259  ;  Lewin  on  Trusts,  700 — 702,  their  title   thereto   by  purchase 

737,  6th  ed. ;    1100—1103,  1160,  for  value  without  notice  of  the 

12th  ed.  equity.      Acting    on    this   view, 

[t)  See  1  Hayes  on  Conveyanc-  they  held  that  this  equity  is  in- 

ing,  32 — 34,  89,  98,  99,  5th  ed.  ;  cumbent  on  a  disseisor,  that  is, 

Lewin  on  Trusts,    13^16,    6th  one  who  has  disseised  the  rightful 

ed.,    11 — 14,    12th   ed.      Tn    Re  owner  of  the  land,  or  wrongfully 

Nisbet   (b   Potts'   contract,    1905,  turned  him  out  of  possession.    It 

1  Ch.  391,  1906,  1  Ch.  386,  the  had,    however,   been   previously 

equity  arising  from  an  agreement  considered  that  a  disseisor  (who 
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been  already  indicated,  however  (u),  notwithstanding 
this  liability  of  cestui  que  trust  to  be  wrongfully  deprived 
of  his  interest  in  the  land  by  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  be  in  equity  the 
owner  of  the  land,  as  against  all  persons  bound  by  the 
trust,  and  his  beneficial  interest  is  treated  as  being  in 
equity  an  estate  in  the  land  {v). 

Trusts  of  property  may  be  'created  by  act  of  the  Creation  of 
parties  or  operation  of  law.     Express  trusts  are  created  t™sts. 
either   by   duly    conveying    the    legal   interest   in   the 
property  to  others  on  trust  for  the  persons  desired  to 
be   benefited,    or,    without    any   transfer   of   the   legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.     When  a  declaration 
of  trust  has  been  duly  made,  either  with  or  without  a 
conveyance    of   the    legal    interest,    the   trust   will    be 
enforceable  in   equity,   although   no   consideration   (w) 
should  have  been  given  for  its  creation   (x).     But  a 
mere  voluntary  covenant  or  promise  to  transfer  pro-  Voluntary 
perty   to   another,    made   without   any   declaration   of 
trust,  and  not  carried  out  by  conveyance  of  the  pro- 
perty   at    law,    will    not    be  specifically    enforced    in 
equity  '«/).      Trusts   may   also    be    implied   in    certain  Implied 
cases,  in  which  the  acts  of  the  parties  show  an  inten- 
tion to  create  them.     A  sale  of  land  is  an  instance  of 
this,  when  the  vendor  is  at  once  held  to  be  trustee  for 
the  purchaser  (z).     But  no  trust  will  be  implied  from 
such  a  voluntary  covenant  or  promise  as  has  just  been 

was  regarded  by  the  common  law  (a)  Ante,  p.  183. 

as   acquiring   an   unincumbered  {r)  See  Lewin  on  Trusts,   10, 

estate  in  fee  simple  by  wrong  ;  .556  sq.,  6th  ed.  ;  8,  867  sq.,  12th 

Litt.  ss.  519,  520)  was  not  bound  ed. 

by  a  trust  incumbent  on  the  dis-  (w)  Ante,  p.  80. 

seisee  ;   Finch's  case,  4  Inst.  85  ;  (x)  Malhlt  v.   ]Vilson,  190.3,  2 

see  also  1  Rep.  139  b.     Finch's  Ch.  494. 

case  was  not  cited  in  Re  Nishet  &  (y)  Lewin  on  Trusts,   60  sq., 

PoWs  contract ;  and  it  is  respect-  6th  ed. ;  71  «j.,  12thed. 

fully  submitted  that  the  latter  (;)  Lewin  on  Trusts,  114  sq., 

case  was  decided  upon  erroneous  124,  6th  ed.  ;    148  sq.,  161,  12th 

principles;     seethe  writer's  criti-  ed.  ;    1   Wm.s.  V.  &  P.  504  sq., 

cism  in  51  Sol.  J.  141,  1.55.  2nd  ed. 
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Resulting 
trusts. 


trust. 


mentioned  (a).  Trusts  are  said  to  arise  by  operation 
of  law  in  the  following  cases,  when  they  are  created  by 
implication  of  equity  without  any  expression  in  word 
or  act  of  the  parties'  intention  (6),  that  is  to  say : 
(1)  Where  an  owner  conveys  away  his  property  at 
law,  but  it  cannot  be  inferred  that  he  intended  to  dis- 
pose of  the  beneficial  interest  therein :  for  instance, 
where  property  is  conveyed  in  trust  for  purposes  which 
fail  or  do  not  exhaust  the  whole  estate  conveyed  (c) ;  or 
where  one  makes  a  gratuitous  transfer  of  property  at 
law,  but  no  intention  of  gift  can  be  inferred.  (2)  Where 
a  purchaser  of  property  takes  a  conveyance  of  the 
legal  interest  therein  in  the  name  of  another,  and 
there  is  nothing  to  show  that  he  intended  the  other  to 
benefit.  In  these  cases  there  is  said  to  be  a  resulting 
Constructive  trust  in  favour  of  the  owner  or  purchaser  (d).  (3)  If 
a  trustee  use  his  position  of  legal  owner  to  obtain  some 
valuable  interest  in  property  for  himself ;  when  he 
will  be  held  in  equity  to  be  a  trustee  thereof,  construc- 
tively, for  those  for  whose  benefit  he  was  entrusted 
with  such  legal  ownership  (e). 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law  (/). 
Thus  simple  trusts  created  of  real  or  personal  property 
confer  on  cestui  que  trust  an  interest  in  equity  of  the 
nature  of  real  or  personal  estate,  as  the  case  may  be  ; 
so  that  cestui  que  trust  of  lands  in  fee  simple  has  an 
estate  in  equity  transmissible  to  his  heirs,  but  his 
interest  in  chattels  held  on  trust  for  him  will  pass 
to  his  executors  or  administrators  {g).      Again,  trusts 

(a)  Richards  v.  Delbridge,  L.  R.       827,  833—835,  Sth  ed. 
18   Eq.    11  ;     Lewin   on   Trusts,  (e)  Lewin  on  Trusts,  160  sq., 

60  s?.,  6th  ed.  ;   71  «?.,  12th  ed. 

(6)  Lewin   on    Trusts,    95    u., 
171,  6th  ed. ;  124  n.,  216,  12th  ed. 

(c)  Re  West,  1900,  1  Ch.  84. 

(d)  See  Lewin  on  Tru.sts,  126 


Real  and 
personal 
estate  in 
equity. 


sq.,  6th  ed.  ;    163  sq.,  12th  ed.  ; 
2  White  &  Tudor,  L.  C.  Eq.  820, 


6th  ed. ;  201  sq.,  12th  ed. 

{/)  1  Sand.  Uses,  269  (280, 
5th  ed.). 

(g)  Ante,  pp.  19 — -22 ;  see 
Lewin  on  Trusts,  84,  132  sq.,  252, 
669—672,  6th  ed.  ;  102,  171  .sg. 
317,  1059—1063,  12th  ed. 
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declared  in  favour  of  one  and  his  heirs,  or  of  him  and  Equitable 
the  heirs  of  his  body,  or  of  him  for  hfe,  will  create  ^f^f^/j^fo^ 
equitable   estates  in  fee   simple,   fee  tail,   or  for  life,  for  life, 
analogous    to    the    legal    estates    conferred    by    similar 
limitations  {Ji).     But  it  is  not  necessary,  in  making  a  Limitation  of 
declaration  of  trust,  to  use  the  same  technical  expres-  esutes''^ 
sions  as  are  required  to  limit  estates  at  law  [i).     Thus 
equitable  estates  in  fee  simple  or  tail  may  be  conferred 
without  the  use  of  the  words  heirs  or  heirs  of  the  body, 
if  the  intention  be  clear  (k).     But  where  formal  and 
complete  limitations  of  the  equitable  estate  in  land  are 
made  by  deed  (/,),  an  intention  to  confer  a  fee  must  be 
clearly  expressed  ;    for,  if  not,  such  a  limitation  to  one 
simply,  without  further  words,  will  only  give  him  a  life 
estate  (m),  as  in  the  case  of  a  similar  grant  at  law  (w). 
So  the  rule  is  that,   where  technical  legal  terms  are 
employed  in  a  declaration  of  trust,  they  will  be  con- 
strued in  equity  according  to  their  technical  sense  at 
law  (o).      An  exception  is,  however,   made  in  certain  Executory 
cases  of  executory  trusts  (p),  when  the  Court  will  have 

{h)  Ante,  pp.  65,  67,  93,  117,  6th  ed.  ;    125,  12th  ed. 

119.  (m)  Ee    Whiston's    Settlement, 

{i)  Ante,  p.  155.  1894,  1  Ch.  661,  and  cases  there 

(i-)  Shep.     Touch.     (Preston's  cited  ;  i?e /rwiji,  1904,  2  Ch.  752  ; 

ed.),  106 ;    Preston  on  Estates,  Be    Thurshy'n    Settlement,    1901, 

ii.  64—66;     Hayes  on  Convey-  2     Ch.      181,     188,     189;       lie 

anciug,  91,  92,  5th  ed.  ;    Lewin  Monehton's   Settlement,    1913,    2 

on  Trusts,  95,  6th  ed.  ;   124,12th  Ch.  636. 

ed. ;    Williams,  Eeal  Prop.  165,  (n)  Ante,  p.  117. 

13th  ed.  ;    Williams   on   Settle-  (o)  Lewin  on  Trusts,  96,  6th 

ments,  60.    The  opinion  of  these  ed.  ;    125,  12th  ed. 

distinguished    conveyancers    on  (p)  Trusts    are     said     to    be  Executed 

this  point  is  now  confirmed  ;    Re  executed  when  the  author  of  the  and 

Tringhnm's  Trustn,  1904,  2  Ch.  trust   has    made    complete   and  executory 

487  ;  Be  frwin,  ib.  752,  764  ;   Be  final  limitations  of  the  equitable  trusts. 

Oliver's  Settlement,  1905,    1    Ch.  estate  ;   they  are  called  executory 

191  ;     Be    Thurshifs    Seltlemeiit,  when  he  has  expressed  a  general 

1910,  2  Ch.   181,  'l88,  189  ;    Be  intention  of  trust  for  some  per- 

Nutt's   Settlement,    1915,    2    Ch.  son  or  persons  to  be  carried  out 

431  ;  Be  Gillies''  Settlement,  1917,  by  some  further  act  or  instru- 

2  Ch.  205.  ment,   without  exactly  defining 

{I)  If  land  be  devised  by  will  the  estates  intended  to  be  con- 
to  trustees  in  fee  on  trust  for  one  ferred  ;  as  where  it  is  directed 
simply,  without  further  words,  tliat  property  shall  be  settled 
he  takes  the  whole  beneficial  on  certain  persons:  Lewin  on 
interest;    Lewin  on  Trusts,  90  Trusts,  97,  6th ed.  127;  12th   ed. 

13— a 
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regard  to  the  intention  of  their  author  in  construing 

In  marriage     technical    terms    (q).     Thus   in   the   case    of   marriage 

articles.  articles,  where  an  intention  to  provide  for  the  children 

of  the  marriage  is  inferred,  words  which  at  law  would 

confer  an  estate  tail  may  be  construed  in  equity  as 

giving  merely  an  estate  for  life,  followed  by  separate 

and   independent   estates  tail  to   the   children   of  the 

donee  ;    for  the  intention  would  be  defeated  by  vesting 

an  estate  tail  in  one  of  the  parents,  who  could  at  once 

bar    the    entail,    and    so    deprive   the    children    of   all 

benefit   (r).     Similar  regard  to  intention  is  shown  in 

Equitable       the  construction  of  implied  trusts  (s).     Thus  an  equit- 

estate  belongs  q^^Iq  estate  in  fee  simple  immediatelv  belongs  to  everv 

by  implica-  n     r       i     i  i  i  " 

tion  to  purchaser    of    freehold    property    the    moment    he  has 

^"la  d^*^"^  signed  a  contract  for  purchase,  provided  the  vendor 
has  a  good  title  (t)  ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  heirs,  or  of  other  technical  words,  not  being 
essential  (m).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  subject,  however,  since  the 
Land  Transfer  Act,  1897  (x),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  the 
purpose  of  paying  his  debts.  And  the  vendor  would  be 
a  trustee,  until  he  should  have  made  a  conveyance  of 
the  legal  estate  pursuant  to  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estate  were  not  required  for  debts  or 
expenses,  then  for  the  purchaser's  heir.  And  if  the 
purchaser  should  have  devised  the  lands,  his  devisee 
would  be  entitled  in  like  manner  as  the  heir  in  case  of 

(q)  Lewin   on   Trusts,   97   sq.,  2nd  ed. 
6th  ed. ;  127  sq.,  12th  ed.  (u)  Bower  v.  Cooper,  2  Hare, 

(r)  Lewin  on  Trusts,  99—105,  408  ;   1  Wms.  V.  &  P.  41,  2nd  ed. 
6th.  ed.  ;   128—134,  12th  ed.  (x)  Stat.  60  &  61  Vict.  o.  65, 

(s)  Ante,  p.  193.  Part  I.,  ante,  pp.  29,  58,  76,  115, 

(t)  1  Wms.  V.  &  P.  504—506,  139,  146. 
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his  intestacy  [y).  So  an  agreement  for  a  lease  for  years 
will  give  the  lessee  an  estate  in  equity  during  the 
term  {z).  Indeed  equity  regards  the  consequences  of 
any  act  directed  by  a  legal  agreement  or  a  declaration 
of  trust  as  immediate  ;  for  this  purpose  what  ought  to 
be  done  is  in  equity  considered  as  actually  accom- 
plished (a).  For  example,  if  lands  be  directed  to  be  Equitable 
sold,  and  the  money  to  arise  from  the  sale  be  directed  lands  to  be 
to  be  laid  out  in  the  purchase  of  other  land  to  be  P"^''^'^'^^'^- 
settled  on  certain  persons  for  life  or  in  tail,  or  in  any 
other  manner,  such  persons  wiU  be  regarded  in  equity 
as  already  in  possession  of  the  estates  they  are  intended 
to  have  (b).  And  in  the  same  manner  if  money,  from 
whatever  source  arising,  be  directed  to  be  laid  out  in 
the  purchase  of  land  to  be  settled  in  any  manner, 
equity  will  regard  the  persons  on  whom  the  lands  are 
to  be  settled  as  already  in  the  possession  of  their 
estates  (c).  And  in  both  of  the  above  cases  the  estates 
tail  directed  to  be  settled  may  be  barred  before  they  are 
actually  given,  by  a  disposition,  duly  enrolled,  of  the 
lands  which  are  to  be  sold  in  the  one  case,  or  of  the 
money  to  be  laid  out  in  the  other  (d).  Many  other  ex- 
amples of  equitable  or  trust  estates  might  be  furnished. 

At  law,  the  possession  of  cestui  que  trust  in  occupa-  Possession  of 
tion  of  the  land  was  merely  that  of  a  tenant  at  will  to  ^^*'^'  ^"^ 
his  trustees.      Before   the   Judicature   Acts,    therefore, 

(!/)  1  Wms.  V.  &  P.  504—506,  (r)  1    Sand.    Uses.    300  {.'iii, 

540 — 544,  2nd  ed.    Formerly  the  5th  ed.) ;    see  Wms.  Pers.  Prop, 

heir  or  devisee  would  have  had  447,    448,    17th   ed.      Similarly, 

the  right,  to  be  enforced  in  equity,  where  a  trust  is  declared  for  sale  Trust  for 

to  have  the  estate  paid  for  out  of  land  and  division  of  the  pro-  sale, 

of     the     deceased     purchaser's  ceeds    of   sale   amongst   several 

personalty;  but  since  the  passing  persons,    they   at   once    become 

of  stat.  40  &  41  Vict.  c.  34,  this  entitled  to  equitable  interests  in 

is  no  longer  the  rule.  the  nature  of  personal  estate  in 

{z}  Warren   v.   Murray,    1894,  their    respective   shares   of    the 

2  Q.  B.  648.  purchase  money  ;  see  Wms.  Pers. 

(a)  Lewin  on  Trusts,  767,  6th  Prop.  419,  420,  17th  ed. 
ed.  ;    1214,  12th  ed.  (d)  Stat.  3  &  4  Will.  IV.  u.  74, 

(6)  Re  Cleveland's  Settled  Es-  ss.  70,  71,  replacing  7  Geo.  IV. 

tates,  1893,  3  Ch  244 ;   Re  Gosse-  c.  45  ;    and  39  &  40  Geo.  III. 

lin,  1906,  1  Ch.  120.  c.  56. 
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if  he  wished  to  have  the  benefit  of  a  greater  right 
to  maintaiti  or  recover  possession  than  is  accorded  to 
tenant  at  will  (e),  he  must  have  directed  his  trustees 
to  take  action  for  him,  and  must  have  sued  them  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (/).  But  the  eSect  of  the  Judicature  Acts  {g) 
appears  to  be  that  the  equitable  right  to  possession  of 
land  enjoyed  by  cestui  que  trust  shall  now  be  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts, 
both  of  law  and  equity  {h). 

Free  enjoy-  As  regards  free  enjoyment,  an  equitable  tenant  in 

tuelruJr'"^^  ^®®  '^'^  ^'^  *^^^  ^^^  ^®  ample  a  right  as  the  tenant  of  a 

like  estate  at  law  {i) :    but  an  equitable  tenant  for  life 

may  be  restrained  from  and  is  liable  for  committing 

waste  to  the  same  extent  as  a  legal  tenant  for  life  (k). 

Here  it  may  be  explained  that  a  tenant  in  fee  simple 

Restrictions     at  law  may  in  equity  be  subject  to  perpetual  restrictions 

land'iu"^*'°     in  the  use  of  his  land  imposed  by  his  own  agreement 

eqiiitv  or  that  of  his  predecessors  in  title  for  the  benefit  of  the 

owners  and  occupiers  of  some  other  land  ;   for  instance, 

not  to  build  over  part  of  his  land,  or  not  to  use  any 

house  thereon  as  a  public-house  or  hotel.       Such  an 

equity  may  be  enforced  by  injunction  at  suit  of  such 

owners  or  occupiers  against  the  tenant,  his  heirs  and 

assigns,  either  of  the  whole  or  part  of  his  estate,  except 

only  (as  in  the  case  of  other  equities  {I) )  such  assigns 

(e)  See    Bac.    Abr.     Trespass  Murray,  1894,  2  Q.  B.  648  :   see 

(C.  3) ;    Cole  on  Ejectment,  211  Allen  v.  Woods,  68  L.  T.  143. 

—213,  287  ;    Asher  v.  Whitlock,  (i)  Ante,  pp.  81,  114. 

L.  R.  1  Q.  B.  1.  (k)  Baker  v.  Sebright,  13  Ch. 

(/)  Doe  d.  Hodsden  v.  Stapk,  T>.  179;    Lewin  on  Trusts,  486, 

2T.  R.  684;   Goodtitled.  Jones  V.  6th  ed.  ;     711,    12th  ed.  ;     ante, 

Jones,  7  T.  R.  43  ;   Doe  d.  Beads  pp.  120—123. 

V.  Beade,  ST.  K.  118  ;  Lewin  on  (/)  Ante,  p    181;    see  Jessel, 

Trusts,  558,  696,  6th  ed.   ;  871,  M.  R.,  London  &  South  Western 

1094,  12th  ed.  By.  Co.  v.  Gomm,  20  Ch.  D.  583  ; 

{g)  Ante,  p.  177.  Lord  Esher,  M.  R.,  Nottingham 

Ih)  Walsh  V.  Lonsdale,  21  Ch.  Patent    Brick    dk    Tile    Co.    v 

D.  9  ;   Furness  v.  Bo7id,  4  Times  Butler,  16  Q.  B.  D.  787  ;  Ijndley 

L.  R.  457  ;    Lowther  v.  Heaver,  L.  J.,  ib.  788. 
41  Ch.  D.  248.  264 ;    Warren  v. 
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as  have  acquired  the  legal  estate  in  the  land  as  pur- 
chasers for  value  without  notice  of  the  restriction  (m). 

Free  power  of  disposition  inter  vivos  or  by  will  has  Power  of 
always  been  incident  to  a  trust  estate,  as  it  was  to  an  of  truaV°'^ 
estate  in  use  before  the  statute  (n).     But  this  power  is  estates, 
of  course  commensurate  with  the  estate  of  the  cestui  que 
trust.    Thus  an  equitable  estate  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law  ;  that  is  to  say, 
since  1833,  by  deed  duly  enrolled  (o)  and  previously  by 
sufiering  a  common  recovery  (jj).     So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  interest  than  during  his  own  life.     But  any 
person  who  is  beneficially  entitled  in  possession  to  an 
equitable  estate  in  land  in  tail  or  for  life,  now  has  the 
powers  of  leasing,   sale  and  other  powers  given  to  a 
tenant  for  life  by  the  Settled  Land  Act,  1882  {q)  ;    to 
give  efiect  to  which,  he  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  subject  of  the  settle- 
ment (r).     Trust  estates  are  now  liable  to  involuntary 
ahenation  for  debt,  equally  with  legal  estates :    as  will  Alienation 
be  further  explained  in  treating  of  creditors'  rights  (s).    °^  ®    ' 

Trusts   or   equitable   estates   may   be   created   and  Creation  and 
passed  from  one  person  to  another,  without  the  use  of  ^-^l  estates. 

(m)  See  Tulk  v.  Moxhay,  2  Ph.  2  Ch.  513  ;    Millbourn  v.  Lyons, 

774  ;   Renals  v.  Cowlishaw,  9  Ch.  1914,  2  Ch.  231  ;   London  Countij 

D.  125,  11  Ch.  D.  866;    Taite  v.  Council  v.  Allen,  1914,  3  K.  B. 

11  Ch.  D.  273;    Auster-  642;    1  Wms.  V.  &  P.  491  sq.. 


berry  v.  Corporation  of  Oldham,  2nd  ed. 

29  Ch.  D.  750  ;  Spicer  v.  Martin,  (?i)  Ante,  p.    182  :    Lewin  on 

14  App.  Cas.  12  ;    Mackemie  v.  Trusts,  572  sq.,  6th  ed.  ;   889  sq., 

Childers,  43  Ch.  D.  265  ;    Rogers  12th  ed. 

V.  Hosegood,   1900,  .2  Ch.   388  ;  (o)  Stat.  3  &  4  Will.  IV.  c.  74, 

Formby  v.  Barker,   1903,  2  Ch.  ss.  1,  15,  40. 

539  ;    Elliston  v.   Readier,   1908,  (p)  Cruise  on  Recoveries,  271 ; 

2    Ch.    376,    665 ;     cf.    Ives    v.  Lewin   on   Trusts,   573   sq.,   6th 

Broton,  1919,  2  Ch.  314  ;  Duke  of  ed. ;     890   sq.,    12th   ed. ;     ante, 

Bedford   v.    Trustees    of   British  pp.  99 — 102. 

Museum,  2  My.  &  K.  552  ;  Sayers  [q)  Stat.  45  &  46  Vict.  e.  38, 

V.  Collyer,  28  Ch.  D.  103  ;   Knight  ss.  2  (5,  10  (i)  ),  58  ;    ante,  pp. 

V.  Simmonds,  1896,  2  Ch.  294  ;  125—131. 

Reid  V.  Bickerstaff,  1909,  2  Ch.  (r)  Sect.  20  ;   antr,  p.  131. 

305 ;   Sobey  v.  Sdinsbury,  1913,  («)  Post,  Pt.  I.,  Cli.  xi. 
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Signed  writ- 
ing required 
for  agree- 
ments in 
consideration 
of  marriage 
and  sales 
of  land. 


For  declara- 
tions of 
trusts  of  land, 


For  assign- 
ments of 
trust  estates. 


any  particular  ceremony  or  form  of  words  (i).  But,  by 
the  Statute  of  Frauds  (u),  it  is  enacted  {x)  that  no 
action  shall  be  brought  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised.  It  is  also 
enacted  (?/),  that  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements,  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts5  or  by  his  last  will  in  writing  ;  and  further  (2), 
that  all  grants  and  assignments  of  any  trust  or  confi- 
dence shall  likewise  be  in  writing,  signed  by  the  party 
granting  or  assigning  the  same,  or  by  his  last  will. 
Trusts  arising  or  resulting  from  any  conveyance  of  lands 
or  tenements,  by  implication  or  construction  of  law,  and 
trusts  transferred  or  extinguished  by  an  act  or  opera- 
tion .of  law,  are  exempted  from  this  statute  (a).  In  the 
transfer  of  equitable  estates  it  is  usual,  in  practice,  to 
adopt  conveyances  applicable  to  the  legal  estate  ;  but 
this  is  never  necessary  (h).  If  writing  is  used,  and 
duly  signed,  in  order  to  satisfy  the  Statute  of  Frauds, 
and  the  intention  to  transfer  is  clear,  any  words  will 
answer  the  purpose  (c). 


(0  1  Sand.  Uses,  315,  316  (343, 
344,  5th  ed.) ;    Lewin  on  Trusts, 
53  sq.,  12th  ed. 
11.  c.  3. 
Sufr.  Y.  &  P.  121 
V.  &  P.  3  .sq.,  2nd 


45  sq.,  6th  ed. 

(u)  29  Car. 

(.r)  Sect.  4  ; 
sq.  :  1  Wms. 
ed. 

{y)  Sect.  7  ; 


*  Stamps  on 

agreements,  {y)  Sect.  7  ;  Ticrnei/  v.  Wood, 

sales   of  19  Beav.  330;    Dye  v.  Dye,  13 

equitable  Q.  B.  D.  147  ;  Se  Cozens,  1913, 

estates,  and  2  Ch.  47S,  486. 

declarations  (z)  Sect.   9 ;  see   Wn^s.   Pers. 

of  trust.  Prop.  97,  J  7tli  cd. 


(a)  Sect.  8 ;  .see  ante,  pp.  193, 
194. 

(b)  1  Sand.  Uses,  342  (377, 
5tli  ed.) ;  Lewin  on  Trusts,  673, 
6th  ed. ;   890,  12th  ed. 

(c)  Agreements,  as  a  rule,  now 
bear  a  stamp  *  dut}'  of  sixpence, 
which  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom 
the  agreement  is  first  executed. 
But  an  agreement  for  the  sale  of 
any  equitable  estate  or  interest  in 
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Under  the  Land  Transfer  Act,  1897  (d),  equitable  Devolution 
estates  in  fee  simple  devolve,  equally  with  legal  estates, 
to  the  executors  or  administrator  of  the  deceased  cestui 
que  trust  in  the  first  instance  (c)  ;    the  heir  or  devisee 
nevertheless  retaining  his  beneficial  title  subject  to  the 
executors'  or  administrator's  interest  and  to  their  power 
of  sale  for  payment  of  debts  or  testamentary  or  adminis- 
tration expenses.     With  regard  to  the  heir's  interest, 
the  descent  of  an  equitable  fee  upon  intestacy  follows  Descent  of 
the  same  course  as  that  of  the  legal  fee  (/)  ;      and,  e'i"itablc  fee. 
therefore,  in  the  case  of  gavelkind  and  borough-English 
lands  (jf),  trusts  affecting  them  will  descend  according  to 
the  descendible  quality  of  the  tenure  Qi).     Formerly,  an  Formerly,  no 
equitable  estate  in  fee  did  not  escheat  to  the  lord  upon  trustlstate 
failure  of  heirs  of  the  cestui  que  trust  (i)  ;    for  a  trust  is 
a  mere  creature  of  equity,  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands 
discharged  from  the  trust  which  had  so  failed  ;    and 
accordingly  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  one.    In  other 

any  property  whatsoever  is  novif  on    voluntary    conveyances    by 

chargeable    with    the    same    ad  the   Finance   Act,    1910,   s.    74 ; 

valorem   duty   as    if   it   was   an  ante,  p.  81,  n.  (u).    See  stat.  54  & 

actual    conveyance    on    sale    of  .55  Vict.  t.  39,  ss.  1,  7,  8,  22,  59, 

the  estate,  interest  or  property  and  1st  schedule,  replacino;  <itat. 

to    be    sold    (see    post,  33   &    34   Vict.   o.    97,   s."36   & 


Part  VI.).     It  may,  however,  be  schedule  ;     9   Edw.   VII.    u.   43, 

stamped  with  the   same   stamp  s.  7  ;    10  Edw.  VII.  c.  8,  s.  74  ; 

as  an  ordinary  agreement  if  a  Channell,  J.,  West  London  /S'?//'.- 

further  conveyance  of  the  e.state  dicatev.  InJMud Beven-iie  Comnirt., 

or  interest  sold  be  contemplated,  1898,  1  Q.  B.  22(3.  240  ;    Chester- 

in. which   case  the  further   con-  field     Breicery     Co.     v.     Inland 

veyance  must  be  stamped  with  Revenue      Commrs.,      1899,      2 

the  ad  valorem  duty,  as  a  rule,  Q.  B.  7. 

within  six  months  after  the  first  (d)  Stat.  60  &  61  Vict.  c.  6.5, 

execution     of     the     agreement.  Part   I.,   ante,  pp.    29,    88,    115, 

Declarations  of  trust  of  anj'  pro-  139,  146,  196. 

perty  made  by  any  writing,  not  (e)  lie  Somerville   cfe   Turner's 

being  a   will   or  an  instrument  Contract,  1903,  2  Ch.  583,  587. 

chargeable  with  ad  valorem  duty  (/)  Ante,  p.  88,  and  post,  Ch.  i.x:. 

as  a  settlement,  were  charged  by  (gr)  Ante,  pp.  59,  61. 

the   Stamp    Act,    1891,    with   a  {h)  1  Sand.  Uses,  270  (283.  5th 

stamp  duty  of  10.5.  ;  but  it  is  a  ed.) ;    I.ewin  on  Trusts,  670,  6th 

question  whether,  if  made  volim-  ed.  ;    1061,  12th  ed. 

tarily,  they  are  now  liable  to  the  (t)  1    Sand.    Uses,    288    (302, 

ad  valorem  stamp  duty  imposed  5th  ed.). 
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Law  of 
escheat  now 
applies  to 
trust  estates. 


Treason. 


words,  the  lands  were  thenceforth  his  own  (j).  But 
from  and  after  the  passing  of  the  Intestates'  Estates 
Act,  1884  {k),  where  a  person  dies  without  an  heir  and 
intestate  (I)  in  respect  of  any  real  estate  consisting  of 
any  equitable  estate  or  interest  in  any  corporeal  or 
incorporeal  hereditament,  the  law  of  escheat  shall  apply 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (m).  Before 
the  abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  cestui  que  trust  of  an  estate  in  fee 
simple,  his  equitable  estate  would  be  forfeited  to  the 
Crown  (n). 


Descent  of 
estate  of 
trustee. 


Trustees,  as  we  have  seen  (o),  are  invariably  made 
joint  tenants.  So  that,  if  there  are  more  trustees  than 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.  Formerly,  upon  the  death  of  a 
sole  or  sole  surviving  trustee  of  lands,  the  legal  estate 
therein  passed  to  his  devisee  or  heir  at  law,  according 
as  he  had  or  had  not  devised  the  same  by  his  will,  in 
each  case  subject  to  the  trust  (p).  But  now,  by  the 
Conveyancing  Act,  1881,  on  the  death  after  the  year 
1881  of  a  sole  trustee  of  any  freehold  estate  or  interest 
of  inheritance  in  any  hereditaments,  the  same  shall, 
notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives,  in 


(j)  Burgess  v.  Wheate,  1  Wm. 
Bl.'  123,  1  Eden,  177  ;  Taylor  v. 
Haygarih,  14  Sim.  8 ;  Davall  v. 
New  River  Co.,  3  De  G.  &  S.  394  ; 
Beale  v.  Symonds,  16  BeaT.  406  ; 
Gallard  v.  Hawkins,  27  Cli.  D. 
298. 

(k)  Stat.  47  &  48  Vict.  c.  71, 
s.  4  ;   passed  14tli  August,  1884. 

(I)  See  sect.  7;  ReWood,l%^Q, 
2  Ch.  596. 

(m)  See  anie,  pp.  49,  56. 

(«)  1  Hale,  P.  C.  249;    anU, 


pp.  50,  57. 

(o)   Ante,  p.  145. 

(p)  See  Wms.  Conv.  Stat.  171. 
On  the  death  of  a  bare  trustee 
intestate  between  the  7th  Aug., 
1874,  and  the  31st  Dec,  1881, 
any  hereditament  of  which  he 
was  seised  in  fee  simple  vested 
in  his  legal  personal  representa- 
tiTO ;  Stat.  38  &  39  Vict.  c.  87, 
s.  48,  replacing  37  &  38  Vict. 
c.  78,  s.  5. 


Digitized  by  Microsoft® 


OF  AN   EQUITABLE   ESTATE   IN   LAND.  203 

like  manner  as  if  the  same  were  a  chattel  real  {q).  It^'ailureof 
was  never  precisely  decided,  whether,  in  case  of  the  trustee. 
failure  of  heirs  of  the  trustee  of  an  estate  in  fee  simple, 
the  lord  taking  the  land  by  escheat  (r)  was  bound  by 
the  trust ;  for  he  did  not  succeed  to  the  trustees'  estate, 
but  claimed  by  title  paramount  (s).  But,  since  1834, 
both  the  lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the  case 
of  the  failure  of  heirs  or  corruption  of  the  blood  of  a 
trustee  of  lands  ;  except  so  far  as  he  himself  might  have 
any  beneficial  interest  in  such  lands  (t). 

When  lands  are  vested  in  trustees,  it  is  obvious  that  Appointment 
it  may  become  desirable  to  appoint  new  trustees  in  the  trj^tees. 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  cestui  que  trusts  being  sui  juris,  or  under  the 
authority  of  the  Court  of  Chancery  (m),  or  by  virtue  of 
an  express  power  to  appoint  new  trustees  contained  in 

(?)  Stat.  44  &  45  Vict.  c.  41,  (r)  Ante,  pp.  49,  56. 

s.  30,  amended  as  to  copyholds  (<s)  See     Lewin     on     Trusts, 

by  Stat.  57  &  58  Vict.  c.  46,  s.  88,  Introd    11,  15,  216,  6th  ed. ;    9, 

replacing  50  &  51   Vict.   c.   73,  14,  277,  12th  ed. 

s.   45  ;    see   Wms.    Conv.   Stat..  (i)  Stat.  4  &  5  Will.  IV.  c.  23, 

170—176  ;    Re  Filling's  Trusts,  replaced  by  13  &  14  Vict.  c.  60, 

26    Ch.    D.    432  ;     Re    Parker's  ss.  15,  46,  47,  and  now  by  56  &  57 

Trusts,  1894,  1  Ch.  707,  721,  722.  Vict.  c.  53,  s.  26. 

(u)  New  trustees  might  always   be  appointed  by  the  Court  of  Appointment 
Chancery,  under  its  general  jurisdiction  to  execute  trusts,  upon  the  of  new 
institution  of  a  suit  for  that  purpose  :    Howard  v.  Rhodes,  1  Keen,  trustees  by 
581 ;    Coventry  v.  Coventry,  ih.  758  ;    Dodliin  v.  Brunt,  L.  R.  6  Eq.  the  Court. 
580  ;   and  see  Re  Wrightson,  1908,  1  Ch.  789,  as  to  the  general  juris- 
diction of  the  Court  to  remove  trustees  who  act  improperly.      The 
Trustee  Acts,  1850  and  1852,  empowered  that  Court  to  make  an  order 
appointing  new  trustees,  upon  petition  ;   stats.  13  &  14  Vict.  c.  60, 
s.  32 ;    15  &  16  Vict.  0.  55,  s.  9,  now  replaced  by  56  &  57  Vict.  c.  53, 
s.  25  ;    and  this  jurisdiction  may  now  be  exercised  by  a  judge  in 
chambers  on  summons  ;   R.  S.  C,  June,  1889,  Order  LV.  rule  13  a  ; 
W.  N.,  29th  June,  1889.    The  Court  may  appoint  a  new  trustee  in 
the  place  of  a  trustee  convicted  of    felony  or  adjudged  bankrupt ; 
Stat.  56  &  57  Vict.  o.  53,  s.  25,  replacing  15  &  16  Vict.  c.  55,  ».  9  ; 
46  &  47  Vict.  c.  52,  b.  147.     Since  1860,  trustees  appointed  by  the 
Court  have  had  the  same  powers  in  all  respects  as  the  original  trustees  ; 
Stat.  56  &  57  Vict.  c.  53,  s.  37,  replacing  44  &  45  Vict.  c.  41,  s.  33 ; 
23  &  24  Vict.  c.  145,  s.  27  ;  Wms.  Conv.  Stat.,  181. 
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the  instrument,  by  which  the  trust  was  created  (x).  As 
trusts  were  generally  instituted  for  the  benefit  of  married 
women  and  children,  who,  as  we  shall  see  (y),  were  not 
sui  juris,  it  was  the  practice,  until  the  year  1860,  to 
insert  such  an  express  power  in  every  well-drawn  deed 
or  will  creating  a  trust  (z).  In  1860  an  Act  was  passed 
Statutory  giving  a  statutory  power  to  appoint  new  trustees,  which, 
a'ppohit°ncw  however,  was  applicable  only  in  case  of  instruments 
trustees.  executed  after  the  Act  {a).  But  the  Conveyancing  Act, 
1881  (h),  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  were 
re-enacted  in  the  Trustee  Act,  1893  (c).  Under  this 
Act,  where  a  trustee  is  dead,  or  remains  out  of  the 
United  Kingdom  for  more  than  twelve  months,  or 
desires  to  be  discharged  from  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  this  purpose  (d)  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  (e) 
for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  a  new  trustee  or  new  trustees.  Ever)^  new 
trustee  so  appointed  is  at  once  invested  with  the  same 
powers  as  an  original  trustee  (/).     On  an  appointment 

(t)  See  Lewin  on  Trusts,  534  s.  10.     These  provisions  may  be 

sq.,  690  sq.,   6th  ed. ;    803  sq.,  excluded  or  varied  by  the  terms 

1086  sq.,  12th  ed.  of  the  instrument  creating  the 

(y)  Post,  Ch.  xii.  trust ;   see  sub-s.  5. 

(z)  Davidson,  Prec.  Conv.  vol.  (d)  See    Be     Wheeler    ct-     De 

iii.,    pp.     228,     721,     3rd    ed.  ;  Sochow,    1896,    1   Ch.   315 ;     Be 

Williams,  Real  Prop.,  176,  13th  Sichel's  Settlements,  1916,   1  Ch. 

ed.  358. 

{a)  Stat.  23  &  24  Vict.  c.  145,  (e)  Including  a  refusing  or  re- 

ss.   27,   34 ;    passed  28th  Aug.,  tiring  trustee,  if  willing  to  act 

1860.  in  appointing  a  new  one  ;    s.  10, 

(6)  Stat.  44  &  45  Vict.  o.  41,  sub-s.  (4). 
s.  31.  (/)  Sect.  10,  sub-s.  (3). 

(c)  Stat.  56  &  57  Vict.  c.  53, 
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of  a  new  trustee,  the  number  of  trustees  may  be 
increased.  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally 
appointed,  or  to  fill  up  the  original  number  of  trustees, 
where  more  than  two  trustees  were  originally  appointed  ; 
but  in  the  latter  case,  there  must  be  at  least  two  trustees 
to  perform  the  trust  (g). 

Formerly  a  person  could  only  retire  and  be  Retirement 
discharged  from  a  trust  once  accepted — (1)  with  the 
concurrence  of  all  the  cestui  que  trusts  being  sn.i 
juris;  (2)  under  the  authority  of  the  Court  of 
Chancery  (h)  ;  or  (3)  by  the  appointment  under  an 
express  or  statutory  power  of  a  new  trustee  in  his 
place  (i).  But  now,  by  the  Trustee  Act,  1893  [j), 
replacing  a  provision  of  the  Conveyancing  Act,  1881  {k), 
where  there  are  more  than  two  trustees,  a  trustee  may 
retire  and  be  discharged  from  the  trust,  without  any 
new  trustees  being  appointed  in  his  place,  upon  his 
declaring  by  deed  his  desire  to  be  discharged,  and  his 
co-trustees,  and  such  other  person,  if  any,  as  may  be 
empowered  to  appoint  trustees,  consenting  by  deed 
to  his  discharge. 

The  mere  appointment  of  a  new  trustee  does  not  Vesting  trust 
give  him  the  legal  estate  in  the  lands  subject  to  the  ne^tmstees. 
trust ;    and  it  was  formerly  necessary  for  the  persons, 
who  were  trustees  when  the  appointment  was  made, 
to  execute  a  conveyance  of  their  estate  in  any  land 
subject  to  the  trust  to  the  new  trustee  and  the  con- 

(S)  Sect.  10,  sub-s.  (2).      *Aii  sq.,  6th  ed. ;    803  sq.,  12th  ed.       *  Stamps  on 

appointment  of  a  new  trustee  is  (?)  Stat.  56  &  57  Vict.  c.  53,  appointment 

charged  with  a  stamp  duty  of  s.  11,  the  provi.sionsof  whichmay  of  new 

10s. ;    stat.  54  &  55  Vict.  c.  39,  be   excluded    or   varied    by   the  trustee. 

s.   1,   &   1st  schedule,   replacing  terms  of  the  instrument  creating 

33  cfe  34  Vict.  c.  97,  schedule.  the  trust ;    see  sub-s.  3. 

(K)  See  Re  ChdwyncCs  Settle-  {k)  Stat.  44  &  45  Vict,  c.  41, 

ment,  1902,  1  Ch.  692.  s.  32. 

(j)  See  Lewin  on  Trusts,  534 
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May  now  be 
done  by  a 
vesting 
declaration. 


+iiiuiiig  trustees  (I).  In  deeds  of  appointment  of  a  new 
trustee  and  of  discharge  of  a  retiring  trustee  executed 
after  the  year  1881,  the  estate  in  any  land  subject  to 
the  trust  may  be  vested  in  the  future  trustees  simply 
by  a  declaration  to  that  effect  made  by  the  proper 
persons  without  any  conveyance.  For,  by  the  Trustee 
Act,  1893  (m),  replacing  a  provision  of  the  Conveyancing 
Act,  1881  (n),  where  a  deed  by  which  a  new  trustee 
is  appointed  contains  a  declaration  by  the  appointor  to 
the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing 
the  trust,  that  declaration  shall,  without  any  convey- 
ance, operate  to  vest  that  estate  or  interest  in  those 
persons  as  joint  tenants  and  for  the  purposes  of  the 
trust.  And  where  a  deed,  by  which  a  retiring  trustee 
is  discharged  under  the  same  Act,  contains  a  similar 
declaration  by  the  retiring  and  continuing  trustees,  and 
by  the  other  person,  if  any,  empowered  to  appoint  trustees, 
that  declaration  shall,  without  any  conveyance,  oper.ate 
to  vest  in  the  continuing  trustees  alone  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  the  estate  and  interest 
to  which  the  declaration  relates  (o). 


♦stamps  on 
conveyance 
on  appoint- 
ment of  new 
trustee. 


[1)  See  Warburton  v.  Sandys, 
14  Sim.  622.  It  appears,  how- 
ever, that  on  the  due  appoint- 
ment of  a  new  trustee,  the  right 
to  receive  any  trust  property, 
which  is  outstanding  in  the 
hands  of  strangers,  and  the 
power  to  give  a  good  discharge 
therefor,  vests,  without  any 
further  assurance,  in  him,  either 
alone  or  jointly  with  any  con- 
tinuing trustee ;  see  Noble  v. 
Meymott,  14  Beav.  471  ;  W el- 
stead  V.  Golvile.  28  Beav.  537  ; 
Lewin  on  Trusts,  .536,  537,  6th 
ed. ;  3  Dav.  Free.  Conv.  245—6, 
3rd  ed. ;   ante,  p.  204  and  n.  (/). 

(m)  Stat.  56  &  57  Vict.  o.  53, 
s.  12. 

(m)  Stat.  44  &  45  Vict.  c.  41, 


s.  34. 

(o)  These  provisions  do  not 
extend  to  any  legal  estate  or 
interest  in  copyhold  or  customary 
land,  or  to  land  conveyed  by  way 
of  mortgage  for  securing  money 
subject  to  the  trust ;  stat.  56 
&  57  Vict.  c.  53,  s.  12,  sub-s.  (3). 
*A  conveyance  of  property  made 
for  effectuating  the  appointment 
of  a  new  trustee  or  the  retire- 
ment of  a  trustee  is  charged  with 
a  stamp  duty  of  10.s. ;  see  stat. 
54  &  55  Vict.  0.  39,  s.  62,  re- 
placing 33  &  34  Vict.  c.  97,  s.  78  ; 
Hadgett  v.  Commissioners  of  In- 
land Revenue,  3  Ex.  D.  46  ;  stats. 
2  Edw.  VII.  0.  7,  s.  9  ;  10  Edw. 
VII.  c.  8,  a.  74  (6) ;    ante,  p.  205, 

n.  (g). 
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It  is  not  always  possible  to  obtain  the  concurrence  Vesting 

of  the  person  entitled  to  the  legal  estate  in  land  subject 

to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new 

trustees.       Provision    has,    therefore,    been    made    by 

statute  {p),  that  in  certain  cases  an  order  of  Court  may 

be  made  vesting  any  lands  subject  to  a  trust  in  such 

persons  and  for  such  estate  as  shall  be  directed.     Such 

an  order    may   be    obtained   if    the   person   seised   or 

possessed  of  lands  on  trust  be  a  lunatic,  or  an  infant,  or 

out  of  the  jurisdiction  or  not  to  be  found,  or  refuse  to 

convey,  and  in  one  or  two  other  cases  ;    and  the  order 

has  the  effect  of  a  conveyance  (q).     It  must  now  be 

made  in  the  Chancery  Division  (r).     A  similar  order 

may  be   made,   vesting   lands   in  the  future  trustees, 

on  or  after  an  appointment  of  new  trustees  by  the 

Court  (.s).     Since   1865,  the  County  Courts  have  had  County 

the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the 

execution  of  trusts  and  under  the  Trustee  Acts,  in  cases 

concerniag  trust  property  to  the  value  of  £500  {i). 

The  Judicial  Trustees  Act,  1896  (m),  empowers  the  Judicial 
Court  (x),  on  the  application  of  a  person  creating  or 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary, 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 

(p)  stats.  63  Vict.  c.  5,  s.  135  ;  of    Lancaster    or    Durham,    by 

56  &  57  Vict.   c.   53,  s.   26,  re-  the    Chancery    Courts    of    those 

placing  13  &  14  Vict.  c.  60  ;   15  &  counties;     stat.   56   &   57   Vict. 

16  Vict.  c.  55,  which  replaced  11  c.  53,  s.  46. 
Geo.  IV.  &   1  Will.  IV.  c.   60,  (s)  Stat.  56  &  57  Vict.  c.  53, 

4*5  Will.  IV.  c.  23,  and  1  &  2  s.  26  ;    ante,  p.  203,  n.  («). 
Vict.  c.  69.  (t)  Stats.  56  &  57  Vict.  o.  53, 

(?)  See   stats.    53   Vict.    ^.    5,  s.  46  ;   51  &  52  Vict.  c.  43,  s.  67, 

s.  135  (3) ;    56  &  57  Vict.  k:.  53,  replacing  28   &   29  Vict.   c.   99, 

s.  32.     The  order  is  chargeable  s.  1  ;   30  &  31  Vict.  c.  142,  o.  9. 
with  stamp  duty  as  a  convey-  (?/)  Stat.  59  &  60  Vict.  c.  35, 

ance;  ante,  p.  206,  n.  (o).  s.  1,  which  came  into  operation 

(r)  Ante,    p.    177.      See    stat.  on  the  l.st  May,  1897. 
1  &  2  Geo.  V.  c.  40,  s.  1,  amending  (x)  That  is,  the  High  Court,  a 

53  Vict.  c.  5,  s.  135  (which,  in  the  Palatine  Court  as  respects  trusts 

case  of  a  lunatic  trustee,  gave  within   its   jurisdiction,    or   any 

these   powers   to   the   Judge   in  county  court  judge  to  whom  the 

Lunacy),   Re  Langdale,   1901,    1  jurisdiction    may    be    assigned ; 

Ch.  3.    But  such  orders  may  be  nect.  2. 
made  as  to  lands  in  the  counties 
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subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 
jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  the  place  of  all  or  any  of 


the  existing  trustees. 


Public 
trustee. 


Retirement 
of  trustee, 
where  public 
trustee 
appointed. 


Custodian 
trustee. 


The  Public  Trustee  Act,  1906  (y),  estabhshed  the 
office  of  public  trustee  (2).  The  public  trustee  may 
act  as  an  ordinary  trustee  either  alone  or  jointly  with 
any  private  trustee  or  trustees,  and  when  so  acting 
has  the  same  powers,  duties,  and  liabilities  as  a  private 
trustee  (a).  And  he  may  be  appointed  to  be  an  original 
or  a  new  or  an  additional  trustee,  unless  the  instru- 
ment creating  the  trust  contains  a  direction  to  the 
contrary  ;  in  which  case,  however,  he  may  nevertheless 
be  appointed  trustee  by  order  of  the  Court  (b).  And 
where  the  public  trustee  has  been  appointed  a  trustee 
of  any  trust,  a  co-trustee  may  retire  from  the  trust 
under  the  above-mentioned  provisions  of  the  Trustee 
Act,  1893  (c),  notwithstanding  that  there  are  not  more 
than  two  trustees,  and  without  the  consents  required 
by  those  provisions  (d).  The  public  trustee  may  also 
be  appointed  to  be  custodian  trustee  of    any    trust 


(y)  Stat.  6  Edw.  VII.  c.  55, 
which  came  into  operation  on 
the  1st  Jan.,  1908  ;  s.  16.  See 
the  Public  Trustee  Rules,  1912  : 
W.  N.  27th  April,  1912;  and 
Pees  Order,  1912;  W.  N.  11th 
May,  1912. 

(z)  Sect.  1,  sub-s.  1.  The 
public  trustee  is  a  corporation 
sole  under  that  name  ;  sub-s.  2. 

{a)  Sect.  2,  sub-s.  2.  The  pub- 
lic trustee  may  decline  to  accept 
any  trust,  and  may  not  accept 
any  trust  which  involves  the 
management  or  carrying  on  of 
any  business  (except  where 
authorised  by  the  rules  under  the 
Act  to  do  so),  or  any  trust  under 
a  deed  of  arrangement  tor  the 
benefit  of  creditors,  or  the 
administration     of    any    estate 


known  or  believed  by  him  to  be 
insolvent,  or  any  trust  exclusively 
for  religious  or  charitable  pur- 
poses, or  the  trusts  of  any  instru- 
ment made  solely  by  way  of 
security  for  money ;  sect.  2, 
sub-ss.  3, 4, 5  ;  Bee  Public  Trustee 
Rules,  1912,  Nos.  6—11. 

(b)  Sect^.  5,  .sub-ss.  1,  .3  ;  see 
s.  15 ;  Be  Leslie's  Hassop 
Estates.  1911,  1  Ch.  611;  Re 
Firth,  1912,  1  Ch.  806.  The 
public  trustee  may  be  appointed 
sole  trustee,  although  the  instru- 
ment creating  the  trust  pro\'ide 
that  the  numbers  of  trustees  is 
not  to  be  reduced  below  three  ; 
Re  Moxon,  1916,  2  Ch.  595. 

(c)  Ante,  p.  205. 

(d)  Sect.  5,  sub-s.  2. 
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wiien  the  trust  property  is  to  be  transferred  to 
him  as  if  he  were  sole  trustee,  but  the  manage- 
ment thereof  and  the  exercise  of  any  power  or 
discretion  exercisable  by  the  trustees  under  the  trust 
will  remain  vested  in  the  other  trustees  (e).  The 
public  trustee  may  also  be  appointed  to  be  a  judicial 
trustee  (/). 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (g),  they  have  not 
altered  the  nature  of  an  equitable  estate  (h).  The 
terms  legal  and  equitable  estate  are  still  in  use  ;  and  the  Legal  estate. 
legal  estate  in  lands  may  still  be  vested  in  some  other 
person  than  the  beneficial  owner.  Every  purchaser  of 
landed  property  has,  therefore,  a  right  to  a  good  title 
both  at  law  and  in  equity  ;  and  if  the  legal  estate 
should  be  vested  in  a  trustee,  or  any  person  other  than 
the  vendor,  the  concurrence  of  such  tru.stee  or  other 
person  must  be  obtained  for  the  purpose  of  vesting  the 
legal  estate  in  the  purchaser,  or,  if  he  should  please,  in  a 
new  trustee  of  his  own  choosing.  When  a  person  has 
an  estate  at  law,  and  does  not  hold  it  subject  to  any 
trust,  he  has  of  course  the  same  estate  in  equity,  but 
without  any  occasion  for  resorting  to  its  aid.  To  him, 
therefore,  the  doctrine  of  trusts  does  not  apply  ;  his 
legal  title  is  sufficient ;   the  law  declares  the  nature  and 


(e)  Sect.   4.     Under  sub-s.   3,  Trustee    Rules,    1912,    No.    30  ; 

any  incorporated  banking  or  in-  lie  Cherry's  Trusts,   1914,   1   Ch. 

surance    or    guarantee    or   trust  83. 
company    or    other    body    cor-  (/)  Sect.  2,  sub-s.  1. 

porate  for  the  time  being  em-  (g)  Ante,  p.  177. 

powered  to  undertake  trusts  ma}'  (h)  Clements  v.   Mattliews,    11 

act  as  custodian  trustee  in  the  Q.  B.   D.   808,  814  ;    Joseph  v. 

same     manner    as     the     public  Lyons.  15  Q.  B.  D.  280 ;    Hollas 

trustee    may,    and   is    not    pro-  v.  Robinson,  ib.,  288 ;    see  ante, 

hibited  from  so  acting  in  the  case  pp.  191,  192. 
of  charitable  trusts  ;    see  Public 

W.K.P.  14 
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incidents  of  his  estate,  and  equity  has  no  ground  for 
interference  (i). 

We  shall  now  take  leave  of  equity,  and  equitable 
estates,  and  proceed,  in  the  next  chapter,  to  explain  a 
modern  conveyance. 

{()  Sec  Brydgcs  v.  Bri/dycx,  3  Ves.    V20,    1:27;    Selby   v.    Alston, 
ib.,  330 ;    Fung  Ping  Shan  v.  Tong  Shun,  1918,  A.  C.  403,  411. 
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CHAPTEE   VIII. 

OF   A   MODERN   CON^'EYANCE. 

,  In  modern  times,  down  to  the  year  1841,  the  kind  Lease  and 
of  conveyance  employed,  on  every  ordinary  purchase  '^'^  '^^^'^' 
of  a  freehold  estate,  was  called  a  lease  and  release  ; 
and  for  every  such  transaction  two  deeds  were  always 
required.  From  that  time  to  the  year  1845  the  Release, 
ordinary  method  of  conveyance  was  a  release  merely, 
or,  more  accurately,  a  release  made  in  pursuance  of 
the  Act  (a)  for  rendering  a  release  as  efiectual  as  a 
lease  and  release.  The  object  of  this  Act  was  merely 
to  save  the  expense  of  two  deeds  to  every  purchase, 
by  rendering  the  lease  unnecessary.  Since  1845  free- 
holds have  been  transferable  by  deed  of  grant  alone  (b). 
But  as  a  lease  and  release  was  so  long  the  usual  method 
of  conveyance,  the  nature  of  a  conveyance  by  lease 
and  release  should  still  form  a  subject  of  the  student's 
inquiry  ;  and  with  this  we  will  accordingly  begin. 

It  has  been  already  explained  (c)  that,  in  the  view  A  lease  for 
of  the  early  law,  a  lease  of  land  for  a  term  of  years  y*"^^'^- 
was  a  matter  of  contract  rather  than  of  transfer  of 
property ;    and,  for  the  purpose  of  an  action  for  the 
recovery  of  the  land,  the  possession  of  the  lessee  was 
that  of    a  mere  bailiff  for  his  lessor,   who  remained 
seised  of  the  freehold.     Still,  after  a  lessee  for  years 
had  actually  entered  into  possession  of  the  land  under  Entry  under 
his  lease — and  entry,  in  ancient  times,  was  absolutely  ^  ^'^^^^■ 

(a)  Stat.   4   &   5   Vict.   c.   21,  (6)  Stats.   7   &   8  Vict.   c.   76, 

repealed  by  stat.  37  &  38  Vict.       ss.  2,  13  ;    8  &  9  Vict.  c.  106,  s.  2. 
c.  96.  {(■)  Ante,pp.  16,  17,  23,  65. 
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necessary  to  make  a  complete  lease  (d) — the  relative 
position  of  the  parties  was  substantially  altered.  The 
lessor's  proprietary  interest  in  the  land,  though  tech- 
nically it  remained  a  freeholding,  was  divorced  from 
actual  possession  ;  thus  it  became  a  mere  right,  an  in- 
corporeal hereditament  (e).  If,  therefore,  the  lessor 
wished  to  transfer  his  proprietary  right  to  the  lessee, 
a  feoffment  with  livery  of  seisin  would  have  been  out 
of  place  between  them  ;  for  the  essential  part  of  this 
mode  of  assurance  was  the  transfer  of  actual  jDosses- 
sion  made  by  the  livery  of  seisin  ;  and  it  was  impossible 
to  transfer  to  the  lessee  the  actual  possession  which  he 
already  enjoyed  (/).  In  this  case  it  is  obvious  that 
the  end  desired  was  the  transfer  of  a  right  to  land, 
without  the  possession  of  anything  corporeal ;  and,  as 
we  have  seen,  the  common  law  required  this  to  be 
accomplished  by  the  delivery  of  a  sealed  writing,  that 
is,  by  deed  (g).  And  a  deed  by  which  a  freeholder 
conveyed  all  his  estate  in  land  to  one  who  was  in 
actual  possession  thereof  with  his  privity  was  termed 
a  release  (h).  To  a  lease  and  release  of  this  kind,  it  is 
obvious  that  the  same  objection  applies  as  to  a  feoff- 
ment :  the  inconvenience  of  actually  going  on  the 
premises  is  not  obviated  ;  for  the  tenant  must  enter 
before  he  can  receive  the  release.  In  the  very  early 
periods  of  our  history,  this  kind  of  circuitous  convey- 
ance was,  however,  occasionally  used.  A  lease  was 
made  for  one,  two,  or  three  years,  completed  by  the 
actual  entry  of  the  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  release  of  the  inheritance, 
which  was  accordingly  made  to  him  a  short  time 
afterwards.  The  lease  and  release,  executed  in  this 
manner,  transferred  the  freehold  of  the  releasor  as 
effectually  as  if  it  had  been  conveyed  by  feoffment  (i). 

{d)  Litt.  s.  459  ;  Co.  Litt.  270  a.  {g)  Ante,  p.  31. 

(e)  See  ante,  pp.  6,  30.  (h)  Litt.    ss.    444—461 ;     Co. 

(/)  Litt,   s.   460  ;    Gilb.   Uses,  Litt.  :270  b,  271  a. 

103  (223,  3rd  ed.).  (0  2  Sand.Uses.61(74,5tlied.). 
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But  a  lease  and  release  would  never  have  obtained  the 
prevalence  they  afterwards  acquired  had  not  a  method 
been  found  out  of  making  a  lease,  without  the  necessity 
of  actual  entry  by  the  lessee. 

The  Statute  of  Uses  (k)  was  the  means  of  accom-  The  Statute 
plishing  this  desirable  object.  This  statute,  it  may  be  °^  ^'^'^^' 
remembered,  enacts,  that  when  any  person  is  seised 
of  lands  to  the  use  of  another,  he  that  has  the  use 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
lands,  for  the  same  estate  as  he  has  in  the  use.  Now 
we  have  seen  (?)  that,  before  the  Statute  of  Uses,  if  a  Bargain  and 
bargain  were  made  for  the  sale  of  an  estate,  and  the  ^ ''' 
purchase-money  paid,  but  no  feoffment  were  executed 
to  the  purchaser,  the  Court  of  Chancery  considered 
that  the  estate  ought  in  conscience  immediately  to 
belong  to  the  person  who  paid  the  money,  and,  there- 
fore, held  the  bargainor  or  vendor  to  be  immediately 
seised  of  the  lands  in  question  to  tie  use  of  the  pur- 
chaser (m).  This  proper  and  equitable  doctrine  of  the 
Court  of  Chancery  had  rather  a  curious  effect  when 
the  Statute  of  Uses  came  into  operation  :  for,  as  by 
means  of  a  contract  of  this  kind  the  purchaser  became 
entitled  to  the  use  of  the  land,  so,  after  the  passing  of 
the  statute,  he  became  at  once  entitled,  on  payment 
of  his  purchase-money,  to  the  lawful  seisin  and  posses- 
sion :  or  rather,  he  was  deemed  really  to  have,  by 
force  of  the  statute,  such  seisin  and  possession,  so  far 
at  least  as  it  was  possible  to  consider  a  man  in  posses- 
sion, who  in  fact  was  not  [n).  It  consequently  came 
to  pass  that  the  seisin  was  thus  transferred  from  one 
person  to  another,  by  a  mere  bargain  and  mh,  that  is, 
by  a  contract  for  sale  and  payment  of  money  without 
the  necessity  of  a  feoffment,  or  even  of  a  deed  (o). 

(k)  27  Hen.  VIIT.  ^.  10.  ed.)  ;   Gilb.  Uses,  49  (94,  ,3rd  ed.). 

(I)  Ante,  p.  182.  (m)  Ante,  p.  185  &  n.  ((). 

{m)  2  Sand,  Uses,  43  (53,  5th  (o)   Dyer,  229  «.  ;    Com.  Dig., 
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The  results  of  the  statute,  in  this  particular,  were, 
however,  removed  by  another  Act  of  Parliament  (f), 
passed  in  the  same  year,  and  requiring  that  every 
bargain  and  sale  of  any  estate  of  inheritance  or  freehold 
should  be  made  by  deed  indented  and  enrolled,  within 
six  months  (which  means  lunar  months  (q) )  from  the 
date,  in  one  of  the  Courts  of  Record  at  Westminster, 
or  before  the  custos  rotulorum  and  two  justices  of  the 
peace  and  the  clerk  of  the  peace  for  the  county  in  which 
the  lands  lay,  or  two  of  them  at  least,  whereof  the  clerk 
of  the  peace  should  be  one.  A  stop  was  thus  put  to  the 
secret  conveyance  of  estates  by  mere  contract  and 
payment  of  money.  For  a  deed  entered  on  the  records 
of  a  court  is  of  course  open  to  public  inspection  ;  and 
the  expense  of  enrolment  was,  in  some  degree,  a 
counterbalance  to  the  inconvenience  of  going  to  the 
lands  to  give  livery  of  seisin.  It  was  not  long,  however, 
before  a  loophole  was  discovered  in  this  latter  statute, 
through  which,  after  a  few  had  A-entured  to  pass,  all 
the  world  soon  followed.  It  was  percei-.-ed  that  the  Act 
spoke  only  of  estates  of  inheritance  or  freehold,  and  was 
silent  as  to  bargains  and  sales  for  a  mere  term  of  years, 
which  is  not  a  freehold.     A  bargain  and  sale  of  lands 


Bargain  and  Sale  (B.  1,  4) ;  Gilb. 
Use.s,  87,  271  (179,  47.5,  .3rd  ed.). 
Before  the  Statute  of  Uses  a 
bargain  and  sale  of  lands  would 
raise  a  use  of  the  estate  in  fee 
simple,  without  mention  of  the 
bargainee's  heirs  ;  for  it  was  pre- 
sumed that  the  purchase-money 
was  paid  for  the  whole  of  the 
bargainor's  estate.  But  t^ince 
the  statute  it  has  been  con- 
sidered that  a  bargain  and  sale 
of  lands  to  one  simply,  without 
mentioning  his  heirs,  will  only 
give  him  a  life  estate  at  law 
under  the  statute  ;  1  Rep.  87  b  ; 
Gilb.  Uses,  18,  ri2,  70  &  n.,  239  ; 
1  Sand.  Uses,  122. 

(p)  27  Hen.  VIII.  c.  16.  It 
appears  that  this  Act  was  not 
passed    merely    to    remedy    the 


ef?ect  of  the  Statute  of  Uses  upon 
bargains  and  sales  of  land,  but 
was  all  that  was  allowed  by 
Parliament  to  pass  of  a  general 
scheme  for  the  registration  of 
conveyances  of  ]a.nd  ;  see  an 
article  by  Mr.  W  S.  Holdsworth 
on  the  Political  Causes  which 
shaped  the  Statute  of  Uses  in 
26  Harvard  Law  Review,  108, 
115  &  n.  (41),  117  sq.  Deeds  of 
bargain  and  sale  may  now  be  en- 
rolled in  the  Central  Office  of  the 
Supreme  Court ;  stats.  36  &  37 
Vict.  c.  06,  ss.  16,  17  ;  42  &  43 
Vict.  c.  78;  R.  S.  C,  1883, 
Order  LXI.,  rule  9. 

(q)  See  Brimer  v.  Moore,  1904, 
1  Ch.  305  ;  Stat.  52  &  53  Vict, 
e.  63,  s.  3,  replacing  13  &  14  Vict, 
c,  21,^,4, 
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for  a  year  only  was  not  therefore  fiiiected  by  the  Act  (r), 
but  renaained  still  capable  of  being  accomplished  by 
word  of  mouth  and  payment  of  money.  The  entry  on 
the  part  of  the  tenant,  required  by  the  law  (s),  was 
supplied  by  the  Statute  of  Uses,  which,  by  its  own 
force,  placed  him  in  legal  intendment  in  possession  for 
the  same  estate  as  he  had  in  the  use,  that  is,  for  the 
term  bargained  and  sold  to  him  {().  And  as  any  pecu- 
niary payment,  however  small,  was  considered  sufficient 
to  raise  a  use  [u),  it  followed  that  if  A.,  a  person  seised 
in  fee  simple,  bargained  and  sold  his  lands  to  B.  for 
one  year  in  consideration  of  ten  shillings  paid  by  B. 
to  A.,  B.  became,  in  law,  at  once  possessed  of  an  estate 
in  the  lands,  for  the  term  of  one  year,  in  the  same 
manner  as  if  he  had  actually  entered  on  the  premises 
under  a  regular  lease.  Here,  then,  was  an  oppor- 
tunity of  making  a  conveyance  of  the  whole  fee  simple, 
without  livery  of  seisin,  entry  or  enrolment.  When 
the  bargain  and  sale  for  a  year  was  made,  A.  had 
simply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 
estate  and  interest  in  the  premises,  and  B.  became  at 
once  seised  of  the  lands  for  an  estate  in  fee  simple. 
This  bargain  and  sale  for  a  year,  followed  by  a  release, 
•  is  the  modern  conveyance  by  lease  and  release — a  Lease  ami 
method  which  was  first  practised  by  Sir  Francis  Moore,  '^®'''^^^- 
serjeant-at-law,  at  the  request,  it  is  said,  of  Lord 
Norris,  in  order  that  some  of  his  relations  might  not 
know  what  conveyance  or  settlement  he  should  make 
of  his  estate  {v)  ;  and  although  the  efficiency  of  this 
method  was  at  first  doubted  (x),  it  was,  for  more  than 
two  centuries,  the  common  means  of  conveying  lands 
in  this  country.  It  will  be  observed  that  the  bargain 
and  sale  (or  lease  as  it  was  called)  for  a  year  derived 

(r)  Gilb.   Uses,   98,   296   (214,  {u)  2  Sand.  Uses,  47  (57,  Sth 

502,  3rd  ed.) ;   2  Sand.  Uses,  63  ed.). 

(75,  Sth  ed.).  (v)  2  Prest.  Conv.  219. 

(s)  Ante,  pp.  167,  213.  (x)  Sugd.  note  to  Gilb.  Uses, 

(t)  Gilb.   Uses,   104  (223,   3rd  328 ;     2    Prest.    Tonv.    231  :     3 

e4.).  Fonb.  Eq.  12, 
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its  eSect  from  the  Statute  of  Uses ;  the  release  was 
quite  independent  of  that  statute,  having  existed  long 
before,  and  being  as  ancient  as  the  common  law  itself  («/). 
The  Statute  of  Uses  was  employed  in  the  conveyance 
by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering 
on  the  lands,  such  an  estate  as  would  enable  him  to 
receive  the  release.  When  this  estate  for  one  year 
was  obtained  by  the  lease,  the  Statute  of  Uses  had 
performed  its  part,  and  the  fee  simple  was  conveyed 
to  the  releasee  by  the  release  alone.  The  release 
would,  before  the  Statute  of  Uses,  have  conveyed  the 
fee  simple  to  the  releasee,  supposing  him  to  have 
obtained  that  possession  for  one  year,  which,  after  the 
statute,  was  given  him  by  the  lease.  After  the  pass- 
ing of  the  Statute  of  Frauds  (z),  it  became  necessary 
Bargain  and  that  every  bargain  and  sale  of  lands  for  a  year  should 
must°be^m^'^  be  put  into  writing,  as  no  pecuniary  rent  was  ever 
writing.  reserved,  the  consideration  being  usually  five  shillings, 

the  receipt  of  which  was  acknowledged,  though  in  fact 
it  was  never  paid.     And  the  bargain  and  sale,  or  lease 
for  a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.     It  was  generally  dated  the 
day  before  the  date  of  the  release,  though  executed  on 
the  same  day  as  the  release,  immediately  before  the 
The  estate       execution  of  the  latter  (a).     On  a  conveyance  by  release 
been  marked  ^'"o^  ^  freeholder  in  fee  to  his  lessee  for  years  in  posses- 
out,  sion  of  the  land,  whether  by  entry  or  under  the  Statute 
of  Uses,  it  was  as  necessary  as  it  was  in  a  feoffment, 
that  the  estate  to  be  taken  by  the  latter  should  be 
duly  marked  out ;    so  that  he  would  take  no  fee,  even 
though  the  lessor  released  all  his  eitate  to  him,  unless 
the  estate  were  released  to  him  and  his  heirs  (6). 

(y)  Sugd.  note  to  Gilb.  Uses,  forms  of  deeds  of  lease  and  re- 

229.  lease. 

(z)  Stat.  29  Car.  II.  e.  3  ;  ante,  (6)  Litt.    s.    465  ;     see    ante, 

p.  165.  pp.  155,  156. 

(a)  See  Appendix  (A)  for  the 
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This  cumbrous  contrivance  of  two  deeds  to  every  Act  abolish- 
purchase  continued  in  constant  use  down  to  the  year  j"f  ^  yean^ 
1841,  when  the  Act  was  passed  to  which  we  have 
before  referred  (c).  This  Act  provided  that  every 
deed  of  release  of  a  freehold  estate,  which  should  be 
expressed  to  be  made  in  pursuance  of  the  Act,  should 
be  as  effectual  as  if  the  releasing  party  had  also  executed, 
in  due  form,  a  lease  for  a  year,  for  giving  effect  to  such 
release,  although  no  such  lease  for  a  year  should  be 
executed. 

In   the  year    1845,    it   was   provided   by   the   Real  Real  Pro- 
Property  Act,  1845  [d),  that,  after  the  1st  of  October,  \^l  ^°'- 
1845,  all  corporeal  tenements  and  hereditaments  shall, 
as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
We  have  seen  that,   at  common  law,  corporeal  here- 
ditaments were  said  to  lie  in  livery,  as  being  trans- 
ferable  by   delivery   of   possession ;    while   incorporeal 
hereditaments   were    said   to   lie   in   grant,    because    a 
deed  of  grant  was  required  to  convey  them,  if  desired 
to  be  transferred   apart  from  the  possession  of  any- 
thing corporeal  (e).     Since    this    enactment,    therefore.  Freeholds 
a  simple  deed  of  grant  has  been  sufficient  for  the  transfer  ferable  by 
of  all  freehold  estates  in  possession,  or  corporeal  here- '^^'^d  of  grant, 
ditaments    (/).     And    the    method    so    introduced    of 
conveying  freeholds  by  deed  of  grant  has  ever  since 
superseded  all  others  in  practice. 

The  freehold  possession  or  legal  seisin  being  thus  The  estate 
capable  of  being  transferred  by  a  deed  of    grant  {q),  marked'out.  ^ 

(c)  Stat.  4  &  5  Vict.  c.  21,  without  livery  of  seisin  or  a  prior 
repealed    as    obsolete    by    stat.       lease. 

37    &    38    Vict.    c.    96 ;     ante,  (e)  Ante,  p.  31. 

p.  211.  (/)  Ante,  p.  30. 

(d)  Stat.  8  &  9  Vict.  c.  106,  (ij)  See  Gopestahe  v.  Hoper, 
s.  2.  This  Act  repealed  Stat.  7  &  8  1908,  2  Ch.  10,  and  articles  by 
Vict.  c.  76,  ss.  2.  13,  providing  the  editor  in  51  Sol.  J.  478,  496, 
that  after  the  year  1844  freehold  52  Sol.  .7.  510,  527  ;  Cundijf  v. 
land  might  be  conveyed  by  deed  Fit^.-iimmonfi,  1911,  1  K.  B,  513. 
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there  is  the  same  necessity  now  as  there  was  when 
a  feoffment  or  release  was  employed,  that  the  estate 
which  the  purchaser  is  to  take  should  be  marked 
out  {h).  In  deeds  executed  after  the  year  1881,  how- 
ever, it  is  sufficient,  in  the  limitation  of  an  estate  in 
fee  simple,  to  use  the  words  in  fee  simple,  without  the 
word  heirs ;  and  in  the  limitation  of  an  estate  in  tail, 
to  use  the  words  in  tail,  without  the  words  heirs  of  the 
body;  and  in  the  limitation  of  an  estate  in  tail  male 
or  in  tail  female,  to  use  the  words  in  tail  male  or  in 
tail  female,  as  the  case  requires,  without  the  words 
heirs  male  of  the  body  or  heirs  female  of  the  body  [i). 
These  expressions  were  authorised  by  the  Convey- 
ancing Act,  1881.  But  this  Act  did  not  abolish  the 
rule,  that,  without  proper  words  of  limitation,  a  grantee 
of  land  can  only  take  a  life  estate  [j).  It  follows,  there- 
fore, that  at  the  present  day  the  limitation  by  deed  of 
estates  in  fee  or  in  tail  must  be  made,  either  by  making 
use  of  the  old  words  of  inheritance  or  procreation  [h), 
as  heirs,  heirs  of  the  body,  &c.,  or  else  by  employing 
the  exact  expressions  mentioned  in  the  Act.  Thus  if 
a  man  has  purchased  an  estate  in  fee  simple,  the 
conveyance  must  be  expressed  to  be  made  to  him 
and  his  heirs,  or  to  him  in  fee  simple ;  for  the  con- 
struction of  all  conveyances,  wills  only  excepted,  is  in 
this  respect  the  same  ;  and  a  conveyance  to  the  pur- 
chaser simply,  without  these  words,  would  merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case  of 
a  feoffment  (l).  Even  a  conveyance  to  the  purchaser 
in  fee  (without  adding  the  word  sirtiple)  has  been  held 
to  confer  a  life  estate  only  (w).  It  should  be  noted 
that,  although  the  Land  Transfer  Act,  1897  {n),  now 
causes  estates  in  fee  simple  to  devolve  on  the  tenant's 

{h)  Shep.   Touch.    327  ;     ante,  (l)  Shep.  Touch.   327. 

p.   155.  (m)  Re    Ethel    cfc    Mitchell    <h 

(i)  Stat.  44  &  45  Vict.  u.  41,  Butler's    Contraci,    1901,    1    Ch. 

s.  51.  945. 

(j)  Ante,  p.  117.  (n)  Stat.  60  *  61  Vict,  c,  65, 

(/,■)  Ante,  pp.  155,  156.  Part  I.,  ante,  pp.  29,  88. 
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death  to  his  executors  or  administrators  in  the  first 
instance,  like  chattels  real,  yet  it  has  not  destroyed 
the  beneficial  title  of  his  heir  in  case  of  his  intestacy ; 
and  there  remains  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (o).  And  it  does  not  appear 
that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  his 
executors,  administrators  or  assigns ;  which  grant  con- 
ferred a  life  estate  only  {f).  In  the  case  of  a  grant 
also,  as  well  as  in  a  feoffment,  it  is  the  better  opinion 
that,  in  order  to  give  permanent  validity  to  the  con- 
veyance, it  is  necessary  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it 
should  be  made  to  the  use  of  the  purchaser  as  well  as 
unto  him  [q] :  for  a  lease  and  release  was  formerly, 
and  a  deed  of  grant  is  now,  as  much  an  established 


(o)  Ante,  pp.  155, 156. 
•  (p)  1  Brest.  Estates,  30;  Ee 
Bird's  TrusU,  3  Ch.  D.  214.  It 
may  perhaps  be  argued  that,  as 
the  Land  Transfer  Act,  1 897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
simple  and  vests  the  same  in  the 
tenant's  personal  representatives 
on  his  death,  the  Court  ought 
now  to  give  effect  to  words  pur- 
porting to  limit  the  estate  accord- 
ing to  the  course  prescribed  by 
law.  But  the  law  knows  no  free- 
hold estate  passing  to  executors, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  requires  that  on 
a  grant  of  lands  by  deed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee  ;  that 
what  is  essential  to  give  an  estate 
in  fee  simple  is  still  to  express  in 
the  recognised  legal  terms  (that 
is,  by  the  words  iieirs  or  in  fee 
simple)  an  intention  to  confer  an 
hereditary  estate ;  that  unless 
the  lands  be  so  given  to  the 
grantee's  heirs,  the  grantee  him- 
self can  take  no  estate  in  fee ;  and 
that  devolution  to  the  personal 
representatives,      like 


ability,  is  but  an  incident  of 
such  an  estate  when  duly 
created ;  see  ante,  pp.  7.5 — ^77. 
There  is  no  doubt  what- 
ever that,  as  a  matter  of  con- 
veyancing practice,  the  proper 
way  to  confer  an  estate  in  fee 
simple  remains  the  same.  As 
we  have  seen  {ante,  p.  202), 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passecj  on  his  death  to  his 
personal  representatives.  But  it 
has  always  been  admitted  that 
this  has  not  done  away  with  the 
necessity  of  limiting  lands  to 
trustees  and  their  heirs,  or  to 
them  in  fee  simple,  in  order  to 
confer  on  them  an  estate  in  fee 
simple  :  1  Key  &  Elphinstone. 
Free.  Conv.  130,  n.  (d),  432,  n.  (c), 
4th  ed.  ;  Davidson's  Concise 
Precedents,  68,  135  sq.,  172, 
n.  (c),  528,  19th  ed. ;  Wolsten- 
holme's  Conveyancing  Acts,  89, 
8th  ed. 

(q)  2  Sand.  Uses,  64—69  (77— 
84,  5th  ed.) ;  Sugd.  note  to  Gilb. 
Uses,  233 ;  see  ante,  pp.  158, 
182,  186. 
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conveyance  as  a  feoffment ;  and  the  rule  was,  before 
tlie  Statute  of  Uses,  that  any  conveyance,  and  not  a 
feofiment  particularly,  made  to  another  without  any 
consideration,  or  any  declaration  of  uses,  should  be 
deemed  to  be  made  to  the  use  of  the  party  conveying. 
Conveyance     jj^  order,   therefore,   to  avoid  any  such  construction, 

made  unto  ■' 

nnd  to  the  use  and  SO  to  prevent  the  Statute   of    Uses    from    imme- 

ohaser'^"'^       diately  undoing  all  that  has  been  done,  it  is  usual  to 

express,  in  every  conveyance,  that  the  purchaser  shall 

hold,  not  only  unto,  but  unto  and  to  the  use  of  himself 

and  his  heirs. 

A  conveyance        A  conveyance  might  also  have  been  made  by  lease 

may  be  made         j        i  ii  i,  j;     ji         x     j. 

to  uses.  ^^"^  release,  as  well  as  by  a  reoflment,  to  one  person 

and  his  heirs  to  the  use  of  some  other  person  and  his 
heirs  ;  and,  in  this  case,  as  in  a  similar  feoffment, 
the  latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  (;•).  This 
extraordinary  result  of  the  Statute  of  Uses  is  continu- 
ally relied  on  in  modern  conveyancing  ;  and  it  may 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a 
A  man  cannot  igage  and  release.  It  has  been  found  particularly 
himself  alone,  advantageous  as  a  means  for  avoiding  a  rule  of  law, 
that  a  man  cannot  make  any  conveyance  to  himself  ; 
thus  if  it  were  wished  to  make  a  conveyance  of  lands 
from  A.,  a  person  solely  seised,  to  A.  and  B.  jointly, 
this  operation  could  not,  before  the  Statute  of  Uses, 
have  been  effected  by  less  than  two  conveyancers ;  for 
a  conveyance  from  A.  directly  to  A.  and  B.  would 
have  passed  the  whole  estate  solely  to  B.  (s).  It 
would,  therefore,  have  been  requisite  for  A.  to  make 

(r)  See  ante,  p.  186.  1910,    1    Ch.    529 ;     Napier   y. 

(s)  Perkins,  s.  203.    So  a  man  Williams,  1911,  1  Ch.  361 ;    nor 

cannot  make  a   valid  covenant  can  two  or  more  make  a  valid 

with  himself  and  another  on  a  covenant    with    one    of    them- 

joint    account    ;       Faulkner    v.  selves  ;   Boyce  v.  Edbrooke,  1903, 

Lowe,  2  Ex,  595  ;    Ellis  v,  Kerr,  I  Ch.  838, 
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a  conveyance  to  a  third  person,  and  for  sucli  person 
then  to  re-convey  to  A.  and  B.  jointly.  And  this  was 
the  method  actually  adopted,  uftder  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  affected  by  the  Statute  of  Uses, 
until  an  Act  of  1859  enabled  any  person  to  assign  lease- 
hold or  j)ersonal  property  to  himself  jointly  with 
another  (t)  ;  but  this  Act  did  not  extend  to  freeholds. 
If  the  estate  were  freehold,  previously  to  the  year 
1882,  A.  must  have  conveyed  to  B.  and  his  heirs,  to 
the  use  of  A.  and  B.  and  their  heirs  ;  and  a  joint  estate 
in  fee  simple  would  have  immediately  vested  in  them 
both.  In  conveyances  made  after  1881,  the  like  result 
may  be  obtained  without  the  aid  of  the  Statute  of 
Uses.      For   by    the    Conveyancing   Act   of   1881  lu),  2"*  ^  ™''" 

■'  JO  \    /'  may  now  con 

freehold  land  may  now  be  conveyed  by  a  person  to  vey  freeholds 
himself  jointly  with  another  person  by  the  like  means  -"^^^'^    ,,,,■,/, 
by  which  it  might  be  conveyed  by  him  to   another  another 
person.     But  this  enactment  does  not  enable  a  man 
to   make   any   conveyance   to   himself   otherwise   than 
jointly  with  another  person  (x).     Suppose,  then,  a  person 
should  wish  to  convey  a  freehold  estate  to  another, 
reserving  to  himself  a  life  interest, — without  the  aid 
of  the  Statute  of  Uses  he  would  be  unable  to  accom- 
plish this  result  by  a  single  deed  (//).     But,  by  means 
of   the   statute,   he   may   make   a   conveyance   of   the  and  may 
property  to  the  other  and  his  heirs,  to  the  use  of  himself  anothe/io  his 
(the  conveying  party)  for  his  life,  and  from  and  im-  own  use. 
mediately  after  his  decease,  to  the  use  of  the  other  and 
his  heirs  and  assigns,  or  in  fee  simple  [z).     By  this  means 
the  conveying  party  will  at  once  become  seised  of  an 
estate  only  for  his  life,  and  after  his  decease  an  estate  in 
fee  simple  will  remain  for  the  other. 

It)  Stat.  22  &  23  Vict.  c.  35,  (x)  See    Napier   v.    William-^, 

s.  21 ;  see  Wms.  Conv.  Stat.  224.  1911,  1  Ch.  361,  367. 

(u)  Stat.    44   &    45   Vict.    c.  (y)  Perk.  ss.  704,  705 ;    Youde 

41,  s.    50  ;     Wms.    Conv.    Stat.  v.  Jones,  13  M.  &  W.  534. 
223.  (s)  See  ante,  pp.  156,  218. 
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l''orm  of  a 
grant. 


The  consideration  of  the  form  of  a  deed  of  grant  is 
reserved  for  a  subsequent  chapter  (a).  But  it  may  be 
a  help  to  the  student  to  turn  to  that  chapter  now 
and  peruse  the  precedents  of  purchase  deeds  there 
given.  He  may  not  see  the  reason  for  every  expres- 
sion used  in  these  deeds ;  but  he  will  understand  the 
gist  of  them  ;  and  it  will  quicken  the  knowledge  he 
has  already  acquired  to  see  how  a  grant  of  land  is 
made  in  practice. 


Conveyance 
of  lands  in 
Middlesex 
and  York- 
shire. 


In  order  to  make  a  complete  and  unavoidable  con- 
veyance of  lands  situate  in  Middlesex  or  Yorkshire 
(including  the  town  and  county  of  Kingston-upon- 
HuU)  a  memorial  of  the  deed  of  conveyance  must  be 
duly  registered  in  the  county  register.  The  regis- 
tration of  deeds  affecting  lands  in  these  counties  was 
rendered  necessary  by  statutes  of  the  reigns  of  Anne 
and  George  II.  (b).  These  Acts  provided  that  all 
deeds  should  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  memorial  of  such  deeds  were 
duly  registered  before  the  registering  of  the  memorial 
of  the  deed  under  which  such  subsequent  purchaser 
or  mortgagee  should  claim  (c).  The  Courts  of  Equity, 
however,  held  that  a  purchaser  or  mortgagee  of  land 
in    a    register    county,    who    had    had    clear    previous 


(a.)  Post,  Part  VI. 

(6)  Stat.  7  Anne,  o.  20,  for 
Middlesex  ;  the  Act  does  not  ex- 
tend to  Chambers  in  Serjeants' 
Inn,  the  Inns  of  Court,  or  Inns 
of  Chancery  (s.  17),  and  has 
no  application  to  the  City  of 
London  ;  Sug.  V.  &  P.  732.  The 
Middlesex  register  was  trans- 
ferred to  the  Land  Registry 
Office  by  stat.  54  &  55  Vict.  c. 
64;  see  Rules  thereunder,  W.  N., 
13th  Feb.,  1892.  Stats.  2  &  3 
Anne,  c.  4 ;  6  Anne,  c.  20  (5 
Anne,  c.  18,  in  Buffhead),  for  the 
West  Riding  of  Yorkshire ;    6 


Anne,  c.  62  (6  Anne,  c.  35,  in 
Ruffhead),  for  the  East  Riding 
and  Kingston-upon-Hull ;  and 
8  Geo.  II.  0.  6,  for  the  North 
Riding.  All  the  Yorkshire  Acts 
were  repealed  and  replaced  by 
the  Yorkshire  Registries  Act, 
1884,  stat.  47  &  48  Vict.  u.  54. 
The  Yorkshire  Acts  do  not  apply 
to  the  City  of  York.  The  deeds 
must  be  first  duly  stamped  ;  stat. 
54  &  55  Vict.  c.  39,  s.  17,  re- 
placing 33  &  34  Vict.  c.  97,  s.  22. 
(c)  See  2  Wms.  V.  &  P. 
374  sq.,  2nd  ed. 
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notice  of  a  prior  unregistered  assurance  affecting  the  Notice  of 

same  land,  and  yet  registered  Ms  own  deed  before  the  as'Jurance '^'^ 

other,  should  not  be  permitted  to  gain  any  priority 

over  the  persons  claiming  under  the  previous  assurance 

with  regard  to  the  equitable  estate  in  the  land ;    but 

should   hold   the   legal   estate   which   he   acquired  by 

priority  of  registration,   as  a  trustee  for  such  other 

persons  (d).    And  this  doctrine  of  equity  still  prevails 

with  respect  to  land  in  Middlesex.      But  with  respect 

to  land  in  Yorkshire  and  Kingston-upon-HuU,   it  is  present  law  of 

now  enacted  in  the  Yorkshire  Eegistries  Act,  1884(e),  registration  in 

°  "■  ■"  Yorkshire 

which  has  repealed  and  replaced  the  former  Registry 
Acts  for  those  places,  that  all  assurances  (/)  affecting 
lands  in  those  places  inay  be  registered  under  the 
Act ;  and  that  all  assurances  entitled  to  be  registered 
under  this  Act  shall  have  priority  according  to  the 
date  of  registration  (g) ;  and  that  all  priorities  given 
by  this  Act  shall  have  full  effect  in  all  Courts,  except 
in  cases  of  actual  fraud,  and  all  persons  claiming 
thereunder  any  legal  or  equitable  interests,  shall  be 
entitled  to  corresponding  priorities,  and  no  such  person 
shall  lose  any  such  priority  merely  in  consequence 
of  his  having  been  affected  with  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud  (h) .  This  enactment 
appears  to  displace  the  former  doctrine  of  equity  with 
regard  to  lands  in  Yorkshire,  thus  rendering  registra- 
tion even  more   essential  than  before.     Conveyances 

{d)  See  Wms.  Gonv.  Stat.  2.3  ;  any   person   may    be   registered  Caveat  as  to 

Le.  Neve.  v.  Le.  Neve,  2  White  &  with    respect    to    any    lands    in  res^istration 

Tudor,  Leading  Cases  in  Equity,  Yorkshire  by  any  person  claim-  of  an  assur- 

32,   45 — 48,   5th   ed. ;     187    sq.,  ing  to  be  entitled  to  any  interest  anoe  in 

8th  ed. ;   Holland  v.  Hart,  L.  R.  therein  ;   and  if,  while  the  caveat  Yorkshire. 

6  Ch.  678  ;  ante,  p.  193.  remains  in  force,   an  assurance 

(e)  Stat.  47  &  48  Vict.  c.  54,  of  the  lands  from  the  giver  of 

Bs.  4,   14,  as  amended  by  stat.  the  caveat  to  the  other,  his  re- 

48  &  49  Vict.  c.  26,  s.  4.  presentatives  or  assigns,  be  duly 

(/)  See  stat.  47  &  48  Vict.  c.  54,  registered,  such  assurance  shall 

s.     3 ;      Rodger     v.     Harrison,  have  priority  as  though  it  had 

1893,  1  Q.  B.  161  ;   1  Wms.  V.  &  been  registered  on  the  date  of 

P.  377,  n.  (z),  466  n.  (z),  2nd  ed.  registration  of  the  caveat. 

{(j)  By   stat.    48    &    49   Vict.  (k)  See    Battioon    v.    Hohson, 

u.  26,  s.  3,  a  caveat  in  favour  of  1896,  2  Ch.  403. 
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Bedford 
Level. 


Lands  in  a 
district  where 
rei^istration 
ot  title  i.s 
compulsory 
on  sale. 


Conveyance 
on  sale  of 
land  in  the 
county  or 
city  of 
London. 


of  lands  forming  part  of  the  great  level  of  the 
fens,  called  Bedford  Level,  are  also  required  to  be 
registered  in  the  Bedford  Level  Office  (i)  ;  but  the 
construction  which  has  been  put  on  the  statute,  by 
which  such  registration  is  required,  prevents  any 
priority  of  interest  from  being  gained  by  priority 
of  registration  [j ). 

By  the  Land  Transfer  Act,  1897  (k),  the  Crown 
may  by  Order  in  Council  declare,  as  respects  any 
county  or  part  of  a  county  mentioned  or  defined  in  the 
Order,  that,  on  and  after  a  day  specified  in  the  Order, 
registration  of  title  to  land  is  to  be  compulsory  on  sale, 
and  thereupon  a  person  shall  not,  under  any  conveyance 
on  sale  (I)  executed  on  or  after  the  day  so  specified, 
acquire  the  legal  estate  in  any  freehold  land  in  that 
county,  or  part  of  a  county,  unless  or  until  he  is  regis- 
tered as  proprietor  of  the  land.  Orders  in  Council  have 
since  been  made  under  this  provision  with  respect  to 
the  county  and  city  of  London  (m).  When,  therefore, 
a  conveyance  on  sale  of  lands  there  situate  has  been 
or  shall  be  executed  on  or  after  the  day  on  which  the 
Order  took  effect  with  respect  to  them,  the  same  does 
not  pass  the  legal  estate  in  such  lands  to  the  grantee 
unless  or  until  he  is  duly  registered  as  the  proprietor 
thereof  under  the  Land  Transfer  Acts,  1875  and 
1897  (n).       Registration  of  title  under  these  Acts  and 

((■)  Stat.  15  Car.  IL  u.  17,  s.  8. 

(j)  Willis  V.  Broiim,  10  Sim. 
127. 

(/t)  Stat.  60  &  61  Vict.  c.  65, 
s.  20. 


(l)  Here  meaning  any  instru- 
ment executed  on  sale  by  virtue 
whereof  there  is  conferred  or 
completed  a  title  under  which  an 
application  for  registration  as 
first  proprietor  of  land  may  be 
made  under  the  Land  Transfer 
Act,  1875:  stat.  60  &  61  Vict, 
c.  65,  s.  20  (2)  ;  see  post. 
Part  VII. 

(m)  See  W.  N.,  23rd  July  and 
29th  Oct.,  1898,  9th  Dec,  1899, 


23rd  March  and  21st  Dec,  1901, 
15th  March,  1902.  The  Order 
took  effect  at  different  dates  from 
the  1st  Jan.,  1899,  to  the  1st 
Nov.,  1900,  as  to  various  parts 
of  the  county  of  London,  and 
finally  came  into  operation  as 
to  the  city  of  London  on  the 
1st  July,  1902  ;  see  1  Wms.  V.  & 
P.  381,  n.  {d),  2nd  ed.  As  to 
what  is  the  county  of  London, 
see  stats.  51  &  52  Vict.  c.  41, 
ss.  40,  100  :  18  &  19  Vict,  c  120, 
Sched.  A.  B.  &  C. 

(«)  Stats.  38  &  39  Vict,  c  87  ; 
60  &  61  Vict.  c.  65. 
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the  means  of  conveying  registered  land  are  explained  in 
a  subsequent  part  of  this  book  (o).  The  above  stated 
provision  of  the  Act  of  1897  does  not  appear  to  affect 
any  other  conveyance  of  lands  situate  in  the  district,  to 
which  the  Order  applies,  than  a  conveyance  on  sale  {p), 
or  in  the  case  of  a  sale  to  prevent  the  equitable  estate 
in  the  lands  sold  from  passing  to  the  purchaser  (q). 
Lands  situate  within  the  jurisdiction  of  the  Middlesex 
Registry  (r)  become  exempt  from  such  jurisdiction  on  - 
being  registered  under  the  Land  Transfer  Acts,  1875 
and  1897,  and  no  document  relating  to  such  lands  and 
executed  after  such  registration  need  be  registered  in 
the  county  register  (s). 

A  lease  and  release  was  said  to  be  an  innocent  Lease  and 
conveyance  ;    for  when,  by  means  of  the  lease  and  the  innocent  con- 
Statute  of  Uses,  the  purchaser  had  once  been  put  into  veyance. 
possession,  he  obtained  the  fee  simple  by  the  release  ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (t),  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  (m).     The  same  lule  So  a  grant- 
is  applicable  to  a  deed  of  grant  (v).    Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  simple,  his  own  life  interest  only  would  pass,  and 
no  injury  would  be  done  to  the  reversioner.    The  word 
grant  is  the  proper  and  technical  term  to  be  employed  Word  rp-ant, 

(o)  Post,  Part  VIT.  (-7)  Ante,  p.  196. 

(p)  *Sale  is  the  conveyance  of  (r)  See   ante,    p.    222,    n.    (b).  *Sale,  defini- 

lands  or  other  property  in  con-  Lands  taken  in  1888  from  Middle- tion  of. 

sideration  of  tlie  payment  of  a  sex   to  make  up  the  county  of 

price  in  money.     A  conveyance  London  remained  subject  to  this 

of  lands   by   way   of   exchange,  jurisdiction ;    see  stat.  51   &  52 

partition,     family     settlement,  Vict.  c.  41,  s.  96;    ante,  p.  224, 

voluntary  gift,   or   mortgage   is  n.  (m). 

not  a  conveyance  on  sale.     See  (s)  Stat.  38  &  39  Viet.  c.  87. 

Coats  V.  Commissioners  of  Inland  s.  127  ;   54  &  55  Vict.  c.  64,  First 

Revenue.,  1897,  1  Q.  B.  778,  783  ;  Sched.    §    14  ;     Land    Transfer 

Payne  v.  Cork  Co.,  Ltd.,  1900,  1  Rules,  1908,  r.  48. 
Ch.     308,     314;       M' Queen    v.  (t)  Ante,  p.  151. 

Farquhar,    11    Ves.    467  ;     ante,  (u)  Litt.  s.  600. 

pp.  80,  104,  123;  post,  Part  IV.  (v)  Litt.  .ss.  616,  617. 

Ch.  ii. 


1.5 


Digitized  by  Microsoft® 


226 


ol"  coRf  orbaL  hereditaments. 


Conveyance 
of  freeholds 
still  a  formal 
matter* 


Feoffment. 


By  infant 
of  gavelkind 
lands. 


in  a  deed  of  grant  (tc),  but  its  employment  is  not 
absolutely  necessary  ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (y).  And  by  the  Conveyancing  Act,  1881  (2), 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  heredita' 
ments,  corporeal  or  incorporeal. 

It  will  be  seen  then  that  the  conveyance  of  a  freehold 
estate  at  law  is  still  a  formal  matter :  though  the  chief 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery 
of  possession,  as  was  the  case  at  common  law  («).  Nor 
will  an  informal  expression  of  intention  ever  suffice  to 
transfer  a  legal  estate  of  freehold  (6).  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (c).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feoffment  with  livery  of  seisin 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  rmless  made  by  an  infant  under  a 
custom,  and  in  any  case  requires  to  be  completed  by 
formal  livery  of  seisin  (d),  it  would  only  give  extra 
trouble  to  use  it.  A  feoffment  by  an  infant  under  the 
custom  of  gavelkind  (e)  is  perhaps  the  only  case  in 
which  this  mode  of  assurance  is  now  used  in  practice. 
In  this  case  the  freehold  may  be  conveyed  without  deed  ; 
but  the  feoffment  must  be  put  into  writing  and  signed 
by  the  infant  to  satisfy  the  Statute  of  Frauds  (f )  ;  and 
formal  livery  of  seisin  must  be  made  by  the  infant  in 

may   have   in   equity,   see   ante, 
pp.  195,  200. 

(0)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  p.  176,  4th  ed. 

(d)  Ante,   p.   166  ;    see   n.   (») 
thereto. 

(e)  Ante,  p.  60. 
(/)  Ante.  p.  165. 


(.!■)  Shep.  Touch.  229. 

{y)  Shove  v.  Pincke,  5  T.  R. 
124  ;  Haggenton  v.  Hanbury,  5 
B.  &  C.  101. 

(z)  Stat.  44  &  45  Vict.  0.  41, 
s.  49. 

(a)  Ante,  p.  153. 

(6)  Ante,  p.  156.  As  to  the 
effect    which    such    expressions 
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person  ((/).  So  an  estate  in  fee  simple  may  be  conveyed 
by  deed  of  bargain  and  sale  duly  inrolled  pursuant  Bargain  and 
to  the  statute  of  Henry  VIII.  already  mentioned  (h). 
But  this  assurance  is  now  hardly  ever  employed  (i) : 
though  it  has  the  advantage  that  an  office  copy  of  the 
inrolment  of  a  bargain  and  sale  is  as  good  evidence 
as  the  original  deed  (k).  When  a  bargain  and  sale  is 
employed,  the  whole  legal  estate  in  fee  simple  passes, 
as  we  have  seen  (l),  by  means  of  the  Statute  of  Uses, — 
the  bargainor  becoming  seised  to  the  use  of  the  bar- 
gainee and  his  heirs.     A  bargain  and  sale,  therefore.  Bargain  and 

,.,  ,  ,       ,  ,  ,  sale  cannot  be 

cannot,  like  a  lease  and  release,  or  a  grant,  be  made  to  made  to  one 
one  person  to  the  use  of  another  ;    for,  the  whole  force  P^i^^on  to 

^  •  '  ^  the  use  of 

of  the  Statute  of  Uses  is  already  exhausted  in  trans-  another, 
ferring  the  legal  estate  in  fee  simple  to  the  bargainee ; 
so  that  the  use  declared  would  be  a  use  upon  a  use,  void 
at  law,  though  valid  in  equity  (m).  Similar  to  a  bargain 
and  sale  is  another  method  of  conveyance  occasionally, 
though  very  rarely  employed,  namely,  a  covenant  to  Covenant  to 
stand  seised  of  land  to  the  use  of  another,  in  considera- 
tion of  blood  or  marriage.  This  is  also  an  assurance  by 
means  of  the  Statute  of  Uses  ;  for  when  such  a  covenant 
is  made,  the  legal  estate  in  the  land  passes  at  once  to 
the  covenantee  under  the  Statute.  No  inrolment  of 
the  deed  of  covenant  is  necessary ;  for  the  statute 
requiring  the  inrolment  of  bargains  and  sales  extends 

(g)  Davidson,  Prec.  Conv.  vol.  were  abolished  by   11   Geo.   IV. 

ii.,  part,  i.,  pp.  177,  244,  4th  ed..  &    1    Will.    IV.    c.    70.       Under 

See   Be  Maskell  and  Goldfinch' s  the  old  Yorkshire  Registry  Acts, 

Contract,  1895,  2  Ch.  525.  inrolment  might  be  made  in  the 

(h)  Ante,  p.   214.        In   some  county  registers  :    5  &  6  Anne, 
cities   and   boroughs    the    inrol-  c.  18,  s.  1  ;   6  Anne,  c.  35,  ss.  16, 
ment  of  bargains  and   sales  is  17,  ,34 ;    8  Geo.  II.  o.  6,  s.  21  ; 
made  by  the   mayors   or  other  but  no  similar  provisions  are  con- 
officers  :     Stat.    27    Hen.    VIII.  tained  in  the   Yorkshire  Regis - 
c.    16,   s.    2.      Of   lands   in   the  tries  Act,  1884. 
counties  of  Lancaster  or  Durham  (i)  Davidson,  Prec.  Conv.  vol. 
it  may  be  made  in  the  Lancaster  ii.,  part  i.,  p.  179,  4th  ed. 
or  Durham  Court  of  Chancery  :           (k)  Stat.  10  Anne,  u.  28  (c.  18 
Stat.  5  Eliz.  c.  26,  which  also  in  Ruffhead),  s.  3. 
permitted  inrolment  in  the  pala-  (Z)  Ante,  pp.  213,  214,  &  n.  (o). 
tine  courts  of  Chester,  until  they  (m)  Ante,  pp.  188 — 190. 
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only  to  bargains  for  valuable  consideration,  which  the 
consideration  of.  relationship  by  blood  or  marriage  is 
not  (n).  This  is  perhaps  the  only  instance  in  which 
such  a  consideration  is  of  any  effect  in  law.  And 
it  may  be  noted  that  a  deed,  in  which  such  a  considera- 
tion is  expressed,  may  take  effect  as  a  covenant  to  stand 
seised,  though  it  be  in  the  form  of  a  grant  or  other 

Release.  assurance  (o).     Again,  a  release  is  still  an  appropriate 

method  of  conveying  an  estate  from  a  freeholder  to 
any  one,  who  with  his  privity  is  in  actual  possession 
of  the  land,  either  by  entry  or  under  the  Statute  of 

Confirmation.  Uses  (p).  And  a  confirmation  by  the  rightful  owner 
of  land  to  any  one,  who  is  actually  possessed  of  it,  has 
the  same  effect  as  of  old  (q).  But,  as  has  been  ex- 
plained, these  are  properly  cases  of  the  conveyance  of 
incorporeal  hereditaments,  which  always  lay  in  grant  (r). 
So  that  a  deed  expressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (s).  Of  course, 
now  that  corporeal  hereditaments  lie  in  grant  as  well 
as  incorporeal,  it  would  be  purely  superfluous  to  gain 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 
the  freeholder  in  fee.  An  exchange  of  lands  (i)  is  now 
carried  out  by  deed  of  grant  (m),  or  else  by  order  of  the 
Board  of  Agriculture  and  Fisheries  operating  under 
the  Inclosure  Acts  in  the  same  manner  as  an  order  for 

Surrender.  partition  (x).  As  we  have  seen,  the  surrender  of  any 
estate  (not  being  copyhold  or  customary)  must  now  be 
made  by  deed,  except  in  the  case  of  a  surrender  by 
operation  of  law  (y). 


Exchange. 


(ii)  An  intended  marriage  is  a 
valuable  consideration,  but  not 
the  mere  fact  of  relationship  by 
marriaee. 

(o)  See  Doc  d.  Dayiiellv.  Wood- 
roffe,  10  M.  &  W.  608  ;  Doe  d. 
Hiarling  v.  Prince,  15  Jur.  632  ; 
Prest.  Abst.  i.  70—72.  iii.  121, 
122,  187  :  Williams  on  .Sfi^in, 
145,  ante,  p.  166,  n.  {n). 


(p)  Ante,  pp.  16S,  212. 

(?)  Ante,  p.  168. 

(r)  Ante,  pp.  168,  212. 

(«)  Litt.  s.  531  ;  Co.  Litt. 
301  b. 

(<)  Ante.  p.  168. 

(w)  1  Key  A  Elphinstone, 
Preo.  Con.  700  sq.,  4th  ed. 

(,!,-)  Ante,  p.  150. 

(y)  Ante,  p.  168,  &  n.  (/). 
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In  addition  to  all  these  methods  of  conveyance,  by  Conveyance 

1  .  1       1  .   T  !•      1 .  .  ■      ■  1  .     under  powers, 

which  the  right  oi  ahenation  incident  to  mi  estate  m 
land  may  be  exercised  (z),  an  estate  of  freehold  may  be 
conveyed  by  the  exercise  of  a  power  of  appointment  or 
of  a  statutory  power.  Mention  has  already  been  made 
of  conveyance  under  powers  (a),  and  more  will  be  said 
on  this  subject  in  a  future  chapter  (b).  There  are  also 
various  statutory  methods  of  conveying  lands  regis- 
tered under  the  Land  Transfer  Acts,  1875  and  1897  ; 
and  these  demand  notice,  now  that  registration  has 
been  made  compulsory  in  the  Metropolis  (c)  ;  but  they 
are  reserved  for  subsequent  consideration  (d).  The 
student,  indeed,  can  never  be  too  careful  to  avoid  sup- 
posing that,  when  he  has  read  a  chapter  of  the  present, 
or  any  other  elementary  work,  he  is  therefore  acquainted 
with  all  that  is  to  be  known  on  the  subject.  To  place 
him  in  a  position  to  comprehend  more  is  all  that  can  be 
attempted  in  a  first  book. 

(z)  Ante,  pp.  67 — 75.  153,  154.  (c)  Ante,  p.  224. 

(n)  Ante,  p.  125.  {d)  Po^t,  Part  VII. 

\b)  Post,  Part  II.,  Cli.  iii. 
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CHAPTER  IX. 

OF    THE    DESCENT    OF    AN    ESTATE    IN    FEE    SIMPLE. 

Having  examined  the  means  of  conveying  a  freehold  Succession 
estate  between  living  persons,  we  will  now  proceed  to  "/eehold^''^  *" 
consider  the  subject  of  succession  after  death.     This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.      Succession  to  a  freehold  in  fee 
may  be  upon  intestacy  or  under  a  will :   but  the  succes- 
sion to  an  estate  tail  cannot  be  affected  by  the  tenant's 
will,  as  we  have  seen  (a).      At  the  present  day,  it  is 
perhaps  exceptional  for  a  man  to  become  entitled  to  a 
freehold  in  fee,   as  heir,  upon  the  death  of  a  former 
tenant  intestate  (6).      But  as  this  is   a  more  ancient 
method  of  acquiring  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  the  law 
of  succession  upon  intestacy  before  examining  that  of 
conveyance  by  will.    In  the  first  place,  however,  we  Land  Transit  r 
must  advert  to  the  statute  already  noticed  (e),  whereby 
the  title  of  an  heir  or  a  devisee,  though  not  destroyed, 
is  in  effect  postponed  to  the  interest  in  a  man's  real  Devolution  ol 
estate  thereby  given  to  his  executors  or  administrator  ^^^^J'^g^'^^^j.^ 

on  his  death.  or  adminis= 

trator, 

By  the  Land  Transfer  Act,  1897  (d),  "  where  real  Land 
estate  is  vested  in  any  person  without  a  right  in  any  T'^^^^^oa-- 
other  person  to  take  by  survivorship  (e)  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a 
chattel  real  vesting  in  them  or  him."    This  enactment 

(a)  Ante,  p.  112.  {d)  Stat.  60  &  61  Vict.  c.  65, 

(b)  See  ante,  p.  89.  s.  1  (1). 

(c)  Ante,  pp.  29,  58,   76,   87,  (e)  See  ante.  p.  146, 
88,  115,  139,  146.  196,  201,  218. 
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applies  only  in  cases  of  death  aftei*  the  year  1897  (/). 
This  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law  ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  liabili- 
ties in  respect  of  the  deceased  person's  real  estate  as 
they  have  by  law  with  regard  to  his  chattels  real,  save 
that  it  prohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring 
real  estate  without  the  authority  of  the  Court  (jr). 
This  prohibition  has,  however,  been  confined  by  the 
Conveyancing  Act,  1911,  to  the  executors  who  prove 
the  will  (h).  The  Act  of  1897  makes  real  estate  liable  to 
be  administered  for  payment  of  the  deceased  person's 
funeral  and  testamentary  or  administration  expenses 
and  debts  (i)  in  the  same  manner  as  personal  estate, 
but  without  altering  the  order  in  which  realty  and 
personalty  were  previously  applicable  for  such  pur- 
poses (j),  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (k).  And  it  provides 
that  subject  to  these  powers,  rights,  duties  and  liabili- 
ties, the  personal  representatives  shall  hold  the  real 
estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto,  and  those  persons  shall  have  the  same 
power  of  requiring  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring 
a  transfer  of  such  personal  estate  (I).  To  enable  the 
student  to  understand  these  enactments,  some  further 
account  must  be  given  of  an  executor's  or  adminis- 
trator's position  with  regard  to  personalty. 

(/)  Sects.  1  (2),  25.  primarily  payable  out  of  person- 

(g)  Sect.  2  (2).  alty,  and  are  not  payable  out  of 

(h)  Stat.  1  &  2  Geo.  V.  c.  37,  real  estate,   unless   the  testator 

5.  12 ;    see  post,  pp.  236,  237.  has      expressly      or      impliedly 

(i)  See  ante,  pp.   29,  83,  and  charged  his  real  estate  with  the 

post,  Ch.  xi.  payment  of  his  legacies  ;  2  Jarm. 

(j)  Be  Jones,  1902,  1  Ch.  92.  Wills,  1998—2005,  6th  ed. ;    Re 

See  post,  Ch.  xi.  Bawden,  1894,  I    Ch.    693  ;    Ee 

(k)  Stat.  60  &  61  Vict.  c.  65,  Boards,  1895,  1  Ch.  499, 

g,  2  (3).     Pecuniary  legacies  are  {I)  Sect,  3  (1). 
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A    dead    man's    personal    representatives    are    Ms  Personal  re- 

-,     ,    .  i.         1  1  •    presentatives. 

executors  or  administrators  {m),  for  they  represent  nis 
persona  in  law  for  the  purpose  of  suing  or  being  sued 
on  liabilities  incurred  to  or  by  him  in  his  lifetime  (??). 
Executors,  as  we  have  seen  (o),  are  the  persons  ap- 
pointed by  a  testator  to  carry  out  his  will :  an  adminis- 
trator is  the  person  appointed,  formerly  by  the 
ordinary,  afterwards  by  the  Court  of  Probate,  and  now 
by  the  High  Court  of  Justice,  to  administer  the  personal 
effects  of  a  person  who  has  died  intestate  (p).  Executors 
and  administrators  are  alike  in  this,  that  the  whole  of 
the  dead  man's  personal  estate,  including  his  chattels 
real,  vests  absolutely  in  them  at  law,  as  to  executors 
immediately  upon  the  testator's  death,  as  to  an  adminis- 
trator upon  his  appointment  (q)  ;  and  that  their  duty 
is  to  apply  the  property  so  vested  in  them  in  payment 
of  the  deceased  person's  funeral  and  testamentary 
or  administration  expenses  and  debts,  and  then  to 
dispose  of  the  surplus  according  to  the  directions  of 
the  will,  if  a  will  were  left,  or  if  not,  according  to  the 
Statutes  of  Distribution  (r).  For  the  purpose  of  raising  Executor's 
money  to  pay  debts,  expenses  and  pecuniary  legacies,  oradminia. 
an  executor  is  empowered  by  law  to  sell  or  mortgage  all  of  disposition, 
or  any  part  of  the  dead  man's  chattels  ;  and  an  adminis- 
trator has  the  same  power  for  the  like  purposes.  But 
no  purchaser  or  mortgagee  from  an  executor  or  adminis- 
trator at  any  time  after  the  death  is  bound  to  inquire 
whether  any  debts  remain  unpaid,  or  for  what  purpose 
the  sale  is  made,  or  concerning  the  application  of  the 
money  raised ;    for  it  is  presumed,  in  the  absence  of 


(m)  Stat.  60  &  61  Vict,  u.  65,  Executors     <fc     London     County 

s.  24  (2).  Council,  1902,  1  Ch.  187. 

(re)  Wms.  Exors.  i.  785—789,  (o)  Ante,  pp.  20,  21.  &  n.  (w), 

ii.  1129,  1721  sg.,  7th  ed.  ;   i.  604  {p)  Wms,  Pers.  Prop,  483,  516 

—606,  890,  ii.  1346,  10th  ed. ;  2  —518,  17th  ed. 
Jam.  Wills,  1612,  6th  ed. ;  Wms,  (?)  Ibid.  483,  518. 

Pers.  Prop.  31  &  n.  (r),  17th  ed.  ;  (r)  Ante,  pp.   21,   29,  n.   {n) ; 

and  see  Se  Parker's  Trusts,  1894,  Wms.  Pers.  Prop.  493  sg.,  518  so., 

}  Ch,  707,  721,  722  ;  Re  Cohen's  17th  ed, 
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evidence  to  the  contrary  (.?),  that  the  executor  or 
administrator  is  acting  in  the  proper  discharge  of  his 
office,  and  his  receipt  alone  is  a  good  discharge  [t). 

Probate  of  a  Every  will  of  personalty  is  required  to  be  proved  in 

the  High  Court  of  Justice,  which  in  1875  succeeded 
to  the  jurisdiction  in  this  respect  exercised,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (u)  ;    and  the  copy  of  the  will  delivered  to 
the  executor  by  the  Court  (called  the  probate  copy  or 
the  probate  (r)  )  is  the  only  legal  evidence  of  his  right  to 
Executor's      intermeddle  with  the  estate.     But  an  executor  derives 
title  derived    j^jg  ^j^|g  from  the  will,  not  from  the  probate  thereof  :  the 
will.  personal  estate  passes  to  him  directly,  immediately  on 

the  testator's  death,  and  he  can  perform  any  ordinary 
act  of  administration,  such  as  selling  any  part  of  the 
Adminis-         effects,  before  probate  (w).     An  administrator's  title  is 
the  grant.       derived  solely  from  the  grant  of  administration  made 
to  him  by  the  Court,  before  which  he  has  no  legal 
interest  whatever  in  the  intestate's  property  (x)  :    but 
after  the  grant  has  been  made,  his  title  to  the  intes- 
tate's personal  and  real  estate  relates  back  to  the  day 
Letters  of       of  the  death  (?/).     The  proper  evidence  of  his  title  is 
tion.  '     the  letters   of   administration  by  which  the  grant  is 

Renunciation  made  (x).     One  appointed  executor  is  not  obliged  to 
pro  a  e.      a,cc6pt  office  :   he  may  renounce  probate,  that  is,  signify 
to  the  Court  his  refusal  to  act,  and  thereupon  his  rights 
in   respect   of   the   executorship   will  wholly   cease  (z). 
Joint  Where  a  testator  appoints  more  executors  than  one, 

executors, 

(«)  See   Re    VerrelVs  Contract,  (w)  1  Wma.  Exors.  293,  302, 

1903,  1  Ch.  65.  629,  7th  ed.  ;  214,  220,  467, 10th 

{t)  Wms.   Exors.   ii.   932,   7th  ed. ;   Wms.  Pers.  Prop.  483,  489, 

ed. ;  i.  700, 10th  ed. ;  Wms.  Pers.  17th  ed. 

Prop.   494,   518,   17th  ed. ;    Re  -(x)  1   Wms.  Exors.  404,  630, 

Whistler,    35   Ch.    D.    561 ;     Re  7th   ed.  ;     315,   468,    10th   ed. ; 

Venn  dk  Furze's  Contract,  1894,  Wms.     Pers.     Prop.     516 — 518, 

2  Ch.  101  ;    of.  Attenborough  v.  17th  ed. 

Solomon,  1913,  A.  C.  76.  (y)  Re  Pryse,    1904,    P.   301, 

(a)  Ante,  pp.  21,  n.  (m),  177.  305. 

\v)  The    original    will    is    de-  (z)  Wms.     Pers.     Prop.     471, 

posited  in  Court  17th  ed. 
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each  of  them  has  an  equal  and  entire  interest  in  and 
power  over  the  whole  personal  estate  devolving  upon 
them,  and  can  therefore  make  a  valid  disposition  of  the 
same  without  the  concurrence  of  the  others  (a).  And 
one  of  several  administrators  appears  to  have  the  same 
power ;  though  joint  administrators  are  very  rarely 
appointed  lb).     Where  one  of  several  executors  dies,  Survivorship 

,         „  .  ,  ,  and  devolu- 

the  office  survives  to  those  who  remam  (c) ;  but  on  the  tion  of 
death  of  a  sole  or  last  surviving  executor  having  proved  0^0"*°"^  ^ 
the  will  but  not  completely  administered  the  estate  and 
leaving  an  executor,  that  execiitor  becomes  ipso  facto 
the  executor  of  the  original  testator,  and  has  the  same 
interest  in  and  powers  over  the  original  testator's 
chattels  as  his  own  testator  had  ((^).      But  the  office  •'^'l™'"'^' 

,       T     .    .  .  ..,,_,  ,    trator  8  office 

of  admmistrator  is  not   so   transmissible.     If   an  ad-  not  trans. 
ministrator  die  before  his  office  is  discharged,  a  new  ™i'^''i°'^' 
administrator    (called   an   administrator   de   honin   non  Adminis- 
administratis  or  shortly  de  bonis  non)  must  be  appointed  donis  non, 
by  the  Court ;   and  such  an  administrator  must  also  be 
appointed  if  an  executor  die  intestate  leaving  the  estate 
unadministered.      Also  if  a  testator   omit  to  appoint 
executors,    or    all    his    executors    die    before   him    or 
renounce    probate,    an    administrator    cum    testamento  Cum  testa- 
annexe  must  be  appointed  to  act  (e).  Where  any  chattel,  annexo, 
personal  or  real,  is  specifically  bequeathed  by  will  to  any 
person,  it  passes  nevertheless  to  the   executor  on  the 
testator's  death  and  is  alienable  by  him  equally  with 
the  rest  of  the  testator's  personalty  (/),  and  does  not 
vest  in  the  legatee  until  the  executor  has  signified  his  Executor's 
assent  to  the  bequest ;    and  this  assent  must  not  be  specific 
given  until  the  executor  is  satisfied  that  he  has  sufficient  bequest  of  a 

°  cliattel. 

(a)  Simpson   v.    Gutteridge,    1  17th  ed. 
Madd.  609;    Wms.  Exors.  911,  (d)  1  Wms.  Exors.  254,  255, 

946  sq.,  7th  ed.  ;    684,  715  sg.,  276,  282,  915,  7th  ed. ;  180, 181, 

10th  ed. ;  Wms.  Pers.  Prop.  486,  198,  204,  687,  10th  ed.  ;    Wms. 

17th  ed.  Pers.  Prop.  486,  487,  17th  ed. 

(6)  2  Wms.   Exors.   950,   7th  (e)  1    Wms.    Exors.    461    sq., 

ed. ;  720,  10th  ed.  ;  Wms.  Pers.  7th  ed.  ;  310  sq.,  10th  ed. ;  Wms. 

Prop.  517,  17th  ed.  Pers.  Prop.  521,  522,  17th  ed, 

(c)  Wms.     Pers.     Prop.     487,  (/)  Ante,  p.  233, 
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to  pay  the  debts  and  expenses  witliout  having  recourse 
to  the  property  so  bequeathed  (9).  When  this  assent 
is  given,  the  property  bequeathed  vests  at  once  in  the 
legatee  at  law  without  any  further  formality  (h).  Before 
such  assent  is  given,  the  specific  legatee,  though  he  has 
no  interest  at  all,  not  even  a  right  to  sue,  at  law,  has  a 
right  to  sue  in  equity  for  the  due  administration  of 
the  estate,  so  that  the  chattels  specifically  bequeathed 
shall  be  secured  to  him  ;  and  he  has  a  corresponding 
equitable  interest  (i)  therein,  of  which  he  can  dispose 
(subject  of  course  to  the  liability  to  the  testator's 
debts),  and  which  will  devolve  upon  his  personal  repre- 
sentatives in  the  event  of  his  death  after  the  testator 
but  before  the  executor  has  signified  his  assent  (i-). 
And  pecuniary  or  residuary  legatees  and  the  persons 
entitled  to  the  effects  of  an  intestate  under  the  Statutes 
of  Distribution  (?)  have  similar  equitable  interests  iu 
their  legacies  or  shares  before  the  same  are  actually 
paid  or  distributed  to  them  (m). 

Effect  of  the  Under  the  Land  Transfer  Act,  1897  (n),  then,  a 
Aot,  1897.  man's  real  estate,  including  his  legal  and  equitable 
estates  in  fee  simple  (0)  or  pur  autre  vie  (p),  vests  after 
his  death  in  his  executors  or  administrator  in  the 
same  manner  as  a  chattel  real  (q) ;  and  his  personal 
representatives  have  the  same  power  to  dispose  thereof 
as  they  have  over  chattels  real  vesting  in  them  (r), 
save  that  some  or  one  only  of  several  joint  personal 
representatives,  who  prove  the  will,  may  not  sell  or 
transfer  real  estate  without  the  authority  of  the  Court. 
Where  a  testator  appoints  several  executors,  his  real 

(g)  Wms,     Pers.    Prop.     484,  {I)  Ante,  p.  21. 

I7th  ed.  (m)  Wms.    Pers.    Prop.    496, 

(h)  Re    Ciilverhouse,    1896,    2  511—514,  520,  531,  17th  ed. 

Ch.  251.  (n)  Ante,  p.  231. 

(?)  Ante,  p.  191.  (0)  Ante,  pp.  88,  196.     As  to 

(I:)  Wentworth,    Exors.    66 —  estates  tail,  see  ante,  p.  115. 

70  ;    2   Wms.   Exors.   1372,   7th  {p)  Ante,  p.  139. 

ed.  ;      1101,     10th    ed.  ;      Wms.  {q)  Ante,  pp.  20,  21,  232 ;    Se 

Pers.  Prop.  36,  484,  496,  511—  Bobson,  1916,  1  Ch.  116,  124. 

514,  17th  ed.  (r)  Ante,  p.  233. 
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estate  vests  in  all  of  them  immediately  on  his  death.  Real  estate 
It  was  held,  therefore,  under  this  Act,  that  if  there  were  named 
three  executors  and  one  of  them  did  not  prove  the  executors. 
will  and  did  not  renounce  probate  (s),  the  other  two 
could  not  dispose  of  the  real  estate  without  the  con- 
currence of  the  third  (i).    In  this  respect,  however,  the  Power  of  the 

.  proving 

law  has  been  altered  by  the  Conveyancing  Act,  1911  (u),  executors 
which   enables   any   executor   or   executors,    to   whom  *°  ^^^l  °^.^ 

•'  '  transier  it. 

probate  of  a  will  has  been  granted,  to  make  a  valid 
sale,  transfer  or  disposition  of  the  testator's  real  estate 
without  the  authority  of  the  Court  and  without  the 
concurrence  of  any  other  person  named  as  executor,  who 
has  not  proved  the  will,  but  to  whom  power  to  prove 
has  been  reserved  (s).  Renunciation  of  probate  by  Renunciation 
one  appointed  executor  is  equivalent  to  a  disclaimer  by  one  of 
of  any  interest  conferred  by  the  appointment  in  the  ^*^™i'*' 

•^        .  J  1 1  executors. 

testator's  estate,  real  or  personal  (.x)  ;  and  if  one 
named  executor  in  a  will  renounces  probate,  his  con- 
currence in  any  disposition  of  the  testator's  real  estate 
cannot  be  required.  Subject  to  the  interest  and  powers 
so  given  to  the  dead  man's  personal  representatives  and 
the  liability  of  the  real  estate  to  be  disposed  of  to 
satisfy  his  debts  and  testamentary  or  administration 
expenses,  the  title  of  his  heir  or  devisee  remains.    But  Nature  of  the 

,         .  heir's  or 

the  nature  of  that  title  is  changed .    No  longer  does  an  devisee's  title. 

estate  in  fee  simple  vest  indefeasibly  at  law  in  the  heir 

or  devisee  immediately  on  the  tenant's  death.    At  law 

the  whole  estate  now  goes  to  the  executors,  it  the  tenant 

has  left  a  will  appointing  executors  ;   and  if  not,  though 

the  estate  does  indeed  descend  to  the  heir  pending  the 

(«)  Some  or  one  only  of  several  (u)  Stat.  1  &  2  (!eo.  V.  o.  :!7, 

executors  may  prove  a  will,  in  s.   12,  applying  only  to  disposi- 

which  case  if  the  other  or  others  tions  made  after  the  year  1911, 

do  not  renounce  probate,  power  whatever  were  the  date  of  ])ro- 

is  reserved  for  him  or  them  to  bate. 

come  in  and  prove  the  will.    See  (:r)  See  ion^  v.  5'?/;Hr.s-,  3  Hagg. 

1   Wms.   Exors.,   381,   7th   ed. ;  771,  774,  776;    Re  Birchnlt,  40 

295, 10th  ed.  Ch.  D.  436,  439  ;    Hr  Fisher  & 

{t)  Re    Pawley    dk    London    &  //a.s/e«,  1 3  L.  R.  Ir.  546  ;   1  Wms 

Provincial  Bank,  1900,  1  Ch.  58.  V.  &  P.  232,  n.  (q),  2nd  ed. 
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Assent  vests 
the  lands  in 
the  devisee. 

Administra- 
tion granted 
in  ignorance 
of  a  will. 


appointment  of  an  administrator,  yet  it  will  vest  in 
the  administrator  immediately  on  his  appointment  (2/). 
But  as  we  have  seen  (2;),  subject  to  the  liability  for  debts 
and  expenses,  the  personal  representatives  are  to  hold 
the  real  estate  as  trustees  for  the  persons  beneficially 
entitled,  who  are  to  have  the  same  power  of  requiring 
a  transfer  thereof  as  persons  beneficially  entitled  to 
personal  estate  have  of  requiring  a  transfer  of  the 
same  ;  so  that  the  heir  or  devisee  retains  an  equitable 
estate  in  the  land  exactly  similar  to  the  interest  of  the 
legatee  of  a  specific  chattel  before  the  executor  has 
assented  to  the  bequest  {a).  This  equitable  estate 
vests  immediately  on  the  death  of  the  ancestor  or 
testator  in  the  heir  or  devisee,  and  may  be  aUened  by 
him  inter  vivos  or  by  will,  and  will  devolve  on  his 
death  as  part  of  his  own  estate,  subject  always  to  the 
ancestor's  or  testator's  debts,  &c.  But  the  heir  or 
devisee  does  not  acquire  any  legal  estate  in  the  lands 
descended  or  devised  (except  in  the  case  of  the  heir  as 
above  mentioned  pending  the  grant  of  administration), 
until  the  personal  representatives  have  conveyed  the 
same  to  him  by  the  usual  means  of  conveyance  (b),  or 
in  the  case  of  lands  devised  have  assented  to  the  devise, 
when  the  lands  will  vest  in  the  devisee  at  law  without 


(y)  Ante, pp.  89  &  n.  (o),  233, 234. 
If  administration  to  a  dead  man's 
eff eets  be  erroneously  granted  on 
the  supposition  that  he  has  died 
intestate,  and  a  will  be  subse- 
quently found,  the  executors 
appointed  by  the  will  may  apply 
to  the  Court  for  a  recall  of  the 
letters  of  administration  and  for 
probate  of  the  will.  In  such  case 
the  legal  estate  in  the  testator's 
chattels  real  and  real  estate 
passes  to  the  executors  under 
the  will  so  soon  as  their  title  is 
confirmed  by  such  recall  and 
probate.  But  in  the  meantime 
such  legal  estate  vests  in  the 
administrator,  as  the  dead  man's 
personal       representative       ap- 


pointed by  the  Court ;  and  any 
act  of  administration  properly 
done  in  good  faith  by  the  ad- 
ministrator while  the  letters 
remain  unrevoked  is  valid.  So 
that  if  the  administrator  sell  or 
mortgage  the  deceased's  chattels 
real  or  real  estate  in  exercise  of 
the  power  of  disposition  incident 
to  his  ofSce,  the  purchaser  or 
mortgagor  will  obtain  a  good 
title,  which  the  executors  caimot 
defeat ;  liewson  v.  Shelley,  1914, 
2  Ch.  13. 

(z)  Ante,  p.  231. 

(a)  Ante,  p.  235 ;  Re  Bobson, 
1916,  1  Ch.  116. 

(6)  Ante,  pp.  217,  226. 
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any  further  conveyance  (c).  Such  conveyance  or  assent 
may  be  made,  either  subject  to  a  charge  on  the  lands  for 
the  payment  of  any  money  which  the  personal  repre- 
sentatives are  liable  to  pay  (d),  or  without  any  such 
charge ;  and  if  the  same  be  made  subject  to  such  a 
charge,  all  liabilities  of  the  personal  representatives 
in  respect  of  the  land  shall  cease,  except  as  to  any  acts 
done  or  contracts  entered  into  previously  by  them  (e). 
If  the  personal  representatives  fail  to  convey  the  real 
estate  to  the  heir  or  devisee  within  a  year  after  the 
tenant's  death  (this  being  the  period  always  allowed  to 
executors  or  administrators  for  payment  of  the  debts  (/) ), 
the  Court  may,  on  the  application  of  the  heir  or  devisee, 
order  the  conveyance  to  be  made  {g). 

As  we  have  seen  (A),  the  careless  wording  of  the  Estates  tail. 
Land  Transfer  Act,  1897,  has  left  open  the  question 
whether  an  estate  tail  now  vests  in  the  tenant's  personal 
representatives  on  his  death.  An  estate  tail  is  certainly 
real  estate  :  but  it  is  clear  that  the  term  real  estate  as 
used  in  the  Act  must  receive  a  restricted  interpretation. 
Thus  an  estate  for  a  man's  hfe  is  his  real  estate :  but 
his  interest  ceases  on  his  death  (^),  and  it  can  scarcely  be 
argued  that  the  Act  operates  to  prolong  that  interest 
in  the  hands  of  his  personal  representatives.  Perhaps 
the  key  to  the  construction  of  the  enactment  in  question 
may  be  found  in  the  words  "  notwithstanding  any 
testamentary  disposition  "  (k).  It  may  not  improbably 
be  held  that  the  Act  is  only  intended  to  affect  the  devolu- 
tion of  devisable  real  estate,  and  does  not  therefore 
alter  the  descent  of  an  estate  tail.  Besides  this,  it  may 
be  urged  that  the  Act  does  not  show  a  sufficiently  clear 

(c)  Ante,  pp.  232,  235  ;   Kemp  (/)  Wms.     Pers.     Prop.     498, 
V.  Inland  RevemieCommrs.,  1905,       519,  17th  ed. 

1  K.  B.  581  ;  see  1  Wms.  V.  &  P.  (g)  Stat.  60  &  61  Vict.  c.  65, 

233,  2nd  ed.  s.  3  (2). 

(d)  See  Se  Cary  &  Lott's  Con-  (h)  Ante,  p.  115. 
tract.  1901,  2  Cli.  463.  (i)  Ante,  p.   116. 

(ej  Stat.  60  &  61  Vict.  c.  65,  [k]  Anfr,  p.  231, 

s.  3  (1). 
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Rules  of 
descent. 


Rule  I. 
Purchase. 


intention  with,  respect  to  estates  tail  to  override  the 
provisions  of  the  statute  De  Bonis  (1),  regulating  the 
devolution  of  such  estates  according  to  the  will  of  the 
donor,  and  to  charge  them  with  the  payment  of  a 
deceased  tenant's  debts  generally — a  liability  from 
which  they  were  previously  exempt  (m). 

With  this  preface  we  will  now  proceed  to  consider 
the  rules  of  the  descent  of  a  fee,  as  altered  by  the 
Inheritance  Act,  1833  {n).  For,  notwithstanding  the 
Land  Transfer  Act,  1897,  the  title  of  an  heir  is  still 
ascertained  by  the  same  rules  as  were  in  force  before  : 
although  since  that  Act  his  beneficial  interest,  in  the  case 
of  estates  in  fee  simple,  is  at  first  equitable  only,  and  he 
does  not  obtain  the  legal  estate  in  the  lands  descended 
to  him  (save  as  above  mentioned  (o) ),  until  the  same  has 
been  expressly  conveyed  to  him  by  the  deceased  tenant's 
personal  representatives.  The  Inheritance  Act,  1833  («), 
does  not  extend  to  any  descent  on  the  death  of  any 
person  who  may  have  died  before  the  year  1834  (^j). 
For  the  rules  of  descent  prior  to  that  date  the  reader 
is  referred  to  the  Commentaries  of  Blackstone  (q),  to 
Watkins's  Essay  on  the  Law  of  Descents,  and  to  the 
author's  Lectures  on  Seisin  (r). 

1.  The  first  rule  of  descent  now  is,  that  inheri- 
tances shall  lineally  descend,  in  the  first  place,  to  the 
issue  of  the  last  purchaser,  in  infinitum.  As  we  have 
seen  (s),  the  word  purchase  has  in  law  a  meaning 
more  extended  than  its  ordinary  sense  :  it  is  possession 
to  which  a  man  cometh  not  by  title  of  descent  (t)  : 
a  devisee  under  a  will  is  accordingly  a  purchaser  in 
law.    And,  by  the  Inheritance  Act,  the  purchaser  from 


(/)  Stat.  13  Edw.  I.  1-.  1  ;  ante, 
p.  97. 

(m)  See  post,  Ch.  xi. 

(«)  Stat.  3  &  4  Will.  IV.  u.  106, 
amended  by  22  &  23  Vict.  c.  35, 
ss.  19,  20. 


(o)  ^M(e,pp.89,n.(o), 237,238 

ip)  Sect.  11. 

(g)  2  Black.  Comm.  c.  14. 

(r)  Pp.  51—69. 

{s)  Ante,  p.  70. 

(()  Litt.  s.  12. 
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whom  descent  is  to  be  traced  is  defined  to  be  the  last 

person  who  had  a  right  to  the  land,  and  who  cannot  be 

proved  to  have  acquired  the  land  by  descent,  or  by 

certain  means  (m)   which  render  the  land  part  of,   or 

descendible  in  the  same  manner  as,  other  land  acquired 

by  descent.     This  rule  is  an  alteration  of  the  old  law.  Descent 

which  was,  that  descent  should  be  traced  from  the  traced  from 

person  who  last  had  the  feudal  possession  or  seisin  {x)  ;  ^^^  person 

the  maxim  bemg  seisina  jacit  shjntem  («/).    This  maxim, 

a  relic  of  the  troublesome  times  when  right  without 

possession    was    worth    but    little,     sometimes    gave 

occasion  to  difficulties,  owing  to  the  uncertainty  of  the 

question,  whether  possession  had  or  had  not  been  taken 

by  any  person  entitled   as  heir  ;    thus,  where   a  man 

was  entering  into  a  house  by  the  window,  and  when 

half  out  and  half  in,  was  pulled  out  again  by  the  heels, 

it  was  made   a   question,   whether  or  not  this   entry 

was   sufficient,   and  it  was   adjudged  that  it  was  (2). 

These  difficulties  cannot  arise  under  the  present  law; 

for  now  the  heir  to  be  sought  for  is  not  the  heir  of  the 

person  last  seised,  but  the  heir  of  the  last  person  entitled 

who  did  not  inherit,  whether  he  did  or  did  not  obtain 

the  possession,  or  the  receipt  of  the  rents  and  profits 

of  the  land.     The  rule,  as  altered,  is  not  indeed  alto-  Objection 

gether  free   from   objection;    for  it  will  be   observed a,i^gj.^''^;Qjj_ 

that,    not   content   with   making   a   title   to   the   land 

equivalent  to  possession,   the  Inheritance  Act  added 

a  new  term  to  the  definition,  by  directing  descent  to 

be  traced  from  the  last  person  entitled  who  did  not 

inherit.     So  that  if  a  person  who  has  become  entitled 

as  heir  to  another  should  die  intestate,  the  heir  to  be 

sought  for  is  not  the  heir  of  such  last  owner,  but  the 

heir  of  the  person  from  whom  such  last  owner  inheriteds 

This  provision,  though  made  by  an  Act  consequent 

(m)  Escheat,  Partition  and  In-  Watk.  Descent,  c.  1,  s.  2. 
closure,  s.  1.  (2)  Watk.  Descent,  45  (4th  ed. 

(x)  Ante,  p.  36.  53). 
(y)  2     Black.     Comm.     209; 

W.E.P.  16 
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on  the  report  of  the  Real  Property  Commissioners, 
was  not  proposed  by  them.  The  Commissioners  merely 
proposed  that  lands  should  pass  to  the  heir  of  the 
person  last  entitled  (a),  instead,  as  before,  of  the  person 
last  seised ;  thus  facilitating  the  discovery  of  the  heir, 
by  rendering  a  mere  title  to  the  lands  sufficient  to  make 
the  person  entitled  the  stock  of  descent,  without  his 
obtaining  the  feudal  possession  as  before  required. 
Under  the  old  law,  descent  was  confined  within  the 
limits  of  the  family  of  the  purchaser  ;  but  now  no  person 
who  can  be  shown  to  have  inherited  can  be  the  stock  of 
descent,  except  in  the  case  of  the  total  failure  of  the 
heirs  of  the  purchaser  (6)  ;  in  every  other  case,  descent 
must  be  traced  from  the  last  purchaser.  The  author  is 
bound  to  state  that  the  decision  of  the  Courts  of  Ex- 
chequer and  the  Exchequer  Chamber,  in  the  case  of 
Muggleton  v.  Barnett  (c),  is  opposed  to  this  view  of  the 
construction  of  the  statute.  The  reasons  which  induced 
the  author  to  think  that  decision  erroneous  will  be 
found  in  Appendix  (B). 

Rule  2.  2.  The  second  rule  is,  that  the  male  issue  shaU  be 

admitted  before  the  female  [d). 

Rule  3.  3.  The  third  rule  is,  that  where  two  or  more  of  the 

male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser  the  eldest  only  shall  inherit ;  but  the  females 
shall  inherit  all  together  (e).  The  last  two  rules  are  the 
same  now  as  before  the  Inheritance  Act ;  accordingly, 
if  a  man  has  two  sons,  William  and  John,  and  two 
daughters,  Susannah  and  Catheriae  (/),  William,  the 
eldest  son,  is  the  heir  at  law,  in  exclusion  of  his  younger 
brother  John,  according  to  the  third  rule,  and  of  his 
sisters,  Susannah  and  Catherine,  according  to  rule  2, 

(a)  Thirteenth  proposal  as  to       653. 

Descents.  (d)  2  Black.  Comm.  212. 

(b)  Stat.  22  &  23  Vict.  c.  35,  (e)  Ibid.  214. 

ss.  19,  20.  (/)  See  the  Table  of  Descents 

(c)  1  H.  &  N.  282,  2  H.  &  N.       annexed. 
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although  such  sisters  should  be  his  seniors  in  years. 
If,  however,  William  should  die  without  issue,  then 
John  will  succeed,  by  the  second  rule,  in  exclusion  of 
his  sisters :  but  if  John  also  should  die  without  issue, 
the  two  sisters  will  succeed  in  equal  shares  by  the  third 
rule  as  being  together  heir  to  their  father. 

Primogeniture,  or  the  right  of  the  eldest  among  Primo- 
the  males  to  inherit,  was  a  matter  of  far  greater  con- 
sequence  in  ancient  times,  before  alienation  by  will 
was  permitted,  than  it  is  at  present.  Its  feudal  origin 
is  undisputed  :  but  in  this  country  it  appears  to  have 
taken  deeper  root  than  elsewhere  ;  for  a  total  exclusion 
of  the  younger  sons  appears  to  be  peculiar  to  England  ; 
in  other  countries,  some  portion  of  the  inheritance,  or 
some  charge  upon  it,  is,  in  many  cases  at  least,  secured 
by  law  to  the  younger  sons  (g).  From  this  ancient  right 
has  arisen  the  modern  English  Custom  of  settling  the 
family  estates  on  the  eldest  son  ;  but  the  right  and  the 
custom  are  quite  distinct :  the  right  may  be  prevented 
by  the  owner  making  his  will ;  and  a  conformity  to  the 
custom  is  entirely  at  his  option. 

When  two  or  more  persons  together  form  an  heir.  Coparceners, 
they  are  called  in  law,  coparceners,  or  more  shortly, 
parceners  (h).  The  term  is  derived,  according  to 
Littleton  {i),  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition  ;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind  the 
reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  con- 
sent ;  as  the  estate  in  coparcenary  was  cast  on  them 
by  the  act  of  the  law,  and  not  by  their  own  agreement, 
•  it  was  thought  right  that  the  perverseness  of  one  should 

(g)  Co.  Litt.  191  a,  n.  (1),  vi.  i.  (i)  Sect.  241  ;  2  Black.  Comm. 

(h)  Bac.  Abr.  tit.  Coparceners.       189. 

16—2 
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not  prevent  the  others  from  obtaining  a  more  beneficial 
method  of  enjoying  the  property.  This  compulsory 
Partition.  partition  was  formerly  effected  by  a  writ  of  partition  {k), 
a  proceeding  now  abolished  (1).  The  modern  method 
is  by  an  action  for  partition  in  the  Chancery  Division 
of  the  High  Court  (m).  Partition,  however,  is  most 
frequently  made  by  voluntary  agreement  between  the 
parties,  and  for  this  purpose  a  deed  has,  by  the  Real 
Property  Act,  184.'j,  been  rendered  essential  in  every 
case  (n).  The  ,Board  of  Agriculture  and  Fisheries  has 
also  power  to  effect  partitions  under  the  Inclosure 
Acts  (o).  When  partition  has  been  effected,  the  lands 
Severalty.  allotted  are  said  to  be  held  in  severalty  ;  and  each  owner 
Entirety.  is  said  to  have  the  entirety  of  her  own  parcel.  After 
partition,  the  several  parcels  of  land  descend  in  the 
same  manner  as  the  undivided  shares,  for  which  they 
have  been  substituted  (p) ;  the  coparceners,  therefore, 
do  not  by  partition  become  purchasers,  but  still  continue 
to  be  entitled  by  descent.  The  term  coparceners  is  not 
applied  to  any  other  joint  owners  but  only  to  those 
who  have  become  entitled  as  coheirs  {q). 


Rule  4. 


4.  The  fourth  rule  is,  that  all  the  lineal  descen- 
dants in  infinitum  of  any  person  deceased  shall  repre- 
sent their  ancestor  ;  that  is,  shall  stand  in  the  same 
place  as  the  person  himself  would  have  done  had  he 
been  living  (r).  Thus,  in  the  case  above  mentioned, 
on  the  death  of  William  the  eldest  son,  leaving  a  son, 
that  son  would  succeed  to  the  whole  by  right  of  repre- 
sentation, in  exclusion  of  his  uncle  John,  and  of  his 


(/f)  Litt.  ss.  247,  248. 

il)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  36. 

(m)  Ante,  pp.  149,  151. 

(m)  Stat.  8  &  9  Vict.  c.  106, 
s.  3,  replacing  7  &;  8  Viet.  c.  76, 
s.  3  ;  ante,  p.  153.  At  common 
law  partition  between  co-par- 
ceners might  be  made  by  parol 
agreement  followed  by  entry  and 


without  livery  of  seisin  ;  Litt. 
ss.  243—246,  250;  Co.  Litt. 
169  a,  266  b  ;  see  ante,  pp.  165, 
168,  &  n.  (/). 

(o)  Ante,  p.  150. 

(p)  2  Prest.  Absl  72  ;  Doe  d. 
Grosthwaite  v.  Dixon,  5  A.  &  E 
834 ;  ante,  p.  241,  &  n.  (u). 

(q)  Litt.  s.  254. 

(r)  2  Black.  Comm.  216. 
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two  aunts  Susannah  and  Catherine ;  or  had  William 
left  a  son  and  daughter,  such  daughter  would,  after 
the  decease  of  her  brother  without  issue,  be,  in  like 
manner,  the  heir  of  her  grandfather,  in  exclusion  of 
her  uncle  and  aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the  Descent  of  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  In- 
heritance Act,  as  well  as  now  (s) ;  for  the  person  who 
claims  an  entailed  estate  as  heir,  claims  only  according 
to  the  express  terms  of  the  gift,  or,  as  it  is  said,  per 
formam  doni.  The  gift  is  made  to  the  donee,  or  pur- 
chaser, and  the  heirs  of  his  body  ;  all  persons,  therefore, 
who  can  become  entitled  to  the  estate  by  descent,  must 
answer  the  description  of  heirs  of  the  purchaser's  body  ; 
in  other  words,  must  be  Ms  lineal  heirs.  The  second  and 
third  rules  also  equally  apply  to  estates  tail,  unless  the 
restriction  of  the  descent  to  heirs  male  or  female  should 
render  unnecessary  the  second,  and  either  clause  of  the 
third  rule.  The  fourth  rule  completes  the  canon,  so 
far  as  estates  tail  are  concerned  ;  for  when  the  issue  of 
the  donee  are  exhausted,  such  an  estate  must  necessarily 
determine.  The  only  exception  is  in  the  case  of  the 
peculiai*  estate  tail  above  mentioned,  where  lands  are 
given  to  one  and  the  heirs  of  the  body  of  some  deceased 
ancestor  of  his,  whose  lineal  heir  he  is,  or  to  the  heirs  of 
the  body  of  some  dead  man.  In  such  case,  on  failure  of 
the  issue  of  the  person,  who  takes  as  first  tenant  in  tail, 
the  lands  will  descend  to  any  other  issue  of  the  deceased 
ancestor  or  the  dead  man  specified,  in  the  same  manner 
as  if  he  had  been  the  original  tenant  in  tail  or  purchaier 
of  the  estate  tail  conferred  (t).  But  the  descent  of  an  estate 

{s)  Doe  d.  Gregory  v.  Whichelo,  (i)  Ante,  pp.  94,  &  n.  (c),  240. 

8  T.  Rep.  211. 
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in  fee  simple  may  extend  to  many  other  persons  besides 
the  purchaser's  issue,  and  accordingly  requires  for  its 
guidance  additional  rules,  with  which  we  now  proceed. 

Widow's  The  descent  of  a  fee  simple  upon  the  tenant's  death 

death^o™  without  leaving  issue  is  now  subject  to  the  interest 
tenant  in  fee  which  his  widow  may  take  therein  under  the  Intestates 
■  Estates  Act,  1890  (it).  By  this  Act  (.r),  the  real  and 
personal  estates  of  every  man  who  shall  die  intestate 
after  the  1st  of  September,  1890,  leaving  a  widow,  but 
no  issue,  shall,  if  not  exceeding  five  hundred  pounds 
in  net  value  {y),  belong  to  his  widow  absolutely  ;  and 
shall,  if  exceeding  that  sum.  in  net  value,  be  subject  to 
a  charge  in  her  faVour  of  five  hundred  pounds,  with 
interest  at  four  per  cent,  from  the  date  of  death  till 
payment,  to  be  borne  by  the  real  and  personal  estates 
in  proportion  to  their  value.  The  provision  so  made  is 
to  be  in  addition  to  the  widow's  other  interest  in  her 
intestate  husband's  real  and  personal  estate  {z).  It 
appears  that  the  whole  estate  of  a  tenant  in  fee  simple 
will  devolve  on  his  widow,  in  the  case  contemplated 
by  this  Act,  whether  he  became  entitled  by  purchase  or 
inheritance.  But  in  other  cases  his  estate  will  descend 
according  to  the  following  rules,  subject,  of  course,  to  the 
charge  given  by  the  Act,  where  it  arises. 

Rule  5.  5.  The  fifth  rule  is,  that  on  failure  of  lineal  descen- 

dants, or  issue  of  the  purchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.  This  rule  is 
materially    different,  from    the    rule    which    prevailed 

The  old  rule,  before  the  passing  of  the  Inheritance  Act.    The  former 

(«)  Stat.  53  &  54  Vict.  o.  29.  and  administration  expenses,  and 

(x)  Sects.  1 — 3.    The  Act  does  other  liabilities,  payable  out  of 

not   apply    to    cases    of   partial  the  personal  estate  ;  see  ss.  5,  6  : 

intestacy  ;     Re    Twigcfs    Estate,  Re  Tioigg's  Estate,  ubi  svp.    The 

1 892,  1  Ch    579  ;    ef.  Re  Ciiffe,  value  is  to  be  taken  as  it  was  at 

1908,  2  Ch.  500.  the  time  of  the  death  ;  Re  Heath , 

{y)  I.e.,    after    deducting    the  1907,  2  Ch.  270. 
value  of  any  charges  on  the  real  (z)  Sect.  4.    Seepo."!*,  Ch.  xiii.  ; 

estate,  and' of  all  debt?,  funeral  Re  Charriere,  1896,  1  Ch.  912. 
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rule  was  that,  on  failure  of  lineal  descendants  or  issue  of 
the  person  last  seised,  the  inheritance  should  descend 
to  his  collateral  relations,  being  of  the  blood  of  the  first 
purchaser,  subject  to  the  three  preceding  rules  (a). 
The  old  law  never  allowed  lineal  relations  in  the  ascending 
line  (that  is,  parents  or  ancestors)  to  succeed  as  heirs  (b). 
But,  by  the  Inheritance  Act,  descent  is  to  be  traced 
through  the  ancestor,  who  is  to  be  heir  in  preference 
to  any  person  who  would  have  been  entitled  to  inherit, 
either  by  tracing  his  descent  through  such  lineal  ancestor, 
or  in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor  ;  and  the  father  is  heir  to  each  of  his 
children  who  may  die  intestate  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  rule. 

6.  The  sixth  rule  is,  that  the  father  and  all  the  Rule  6. 
male  paternal  ancestors  of  the  purchaser,  and  their 
descendants,  shall  be  admitted  before  any  of  the  female 
paternal  ancestors  or  their  heirs  ;  all  the  female  paternal 
ancestors  and  their  heirs  before  the  mother  or  any  of 
the  maternal  ancestors,  or  her  or  their  descendants  ; 
and  the  mother  and  all  the  male  maternal  ancestors, 
and  her  and  their  descendants,  before  any  of  the  female 
maternal  ancestors,  or  their  heirs  (c).  This  rule  is  a  Preference  of 
development  of  the  ancient  canon,  which  required  that,  P^'^?  *° 

^  _  '1  '  females. 

in  collateral  inheritances,  the  male  stocks  should  always 
be  preferred  to  the  female  (d)  ;  and  it  is  analogous  to 
the  second  rule  above  given,  which  directs  that  in  lineal 

(a)  2  Black.  Comm.  220.  of  which  he  had  enfeoffed  one  of 

(6)  It     is     very     difficult     to  his  sons  in  fee,  so  as  to  create  a 

account  for  this  rule  ;    see   Co.  tenure  between  them  ;  see  Glanv. 

Litt.   II  a   &  n.   (1)  ;    2  Black.  vii.  1  ;   P.  &  M.  Hist.  Eng.  Law, 

Comm.  211,  212,  220—22,3.     It  ii.  284  -iq. 

is  now  suggested  that  it  may  be  (c)  Stat.  3  &  4  Will.  IV.  c.  106, 

the   outcome    of   a    doctrine    in  s.  7,  combined  with  the  definition 

force  before  subinfeudation  was  of  "  descendants,"  s.  I. 

prohibited,  that  the  same  person  (d)  Plowd.    444  ;        2    Black. 

cannot  be  both  lord  and  heir  of  Comm.  234.     As  to  the  English 

the  same  tenement.     This  doc-  scheme  of  collateral  inheritance, 

trine   prevented   a    father   from  see  P.  &  M.  Hist    Eng.  Law,  ii, 

succeeding  as  heir  to  a  tenement  293 — 300. 
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Preference  of    female, 
males  to 
females  still 
continued. 


Rule  7. 


By  the  old 
law  the  half 
blood  could 
not  inherit. 


inheritances  the  male  issue  shall  be  admitted  before  the 
The  preference  of  males  to  females  was  left 
untouched  by  the  Inheritance  Act ;  and  the  father  and 
all  his  most  distant  relatives  have  priority  over  the 
mother  of  the  purchaser  ;  she  cannot  succeed  as  his  heir 
until  all  the  paternal  ancestors  of  the  purchaser,  both 
male  and  female,  and  their  respective  families,  have 
been  exhausted.  The  father,  as  the  nearest  male  lineal 
ancestor,  of  course  stands  first,  supposing  the  issue  of 
the  purchaser  to  have  failed.  If  the  father  should  be 
dead,  his  eldest  son,  being  the  brother  of  the  purchaser, 
will  succeed  as  heir  in  the  place  of  his  father,  according 
to  the  fourth  rule  ;  unless  he  be  of  the  half  blood  to 
the  purchaser,  which  case  is  provided  for  by  the  next 
rule,  which  is  : — 

7.  That  a  kinsman  of  the  half  blood  shall  be  capable 
of  being  heir  ;  and  that  such  kinsman  shall  inherit 
next  after  a  kinsman  in  the  same  degree  of  the  whole 
blood,  and  after  the  issue  of  such  kinsman,  when  the 
common  ancestor  is  a  male  (e),  and  next  after  the 
common  ancestor,  when  such  ancestor  is  a  female.  This 
introduction  of  the  half  blood  was  also  a  new  regulation  ; 
and,  like  the  introduction  of  the  father  and  other  lineal 
ancestors,  it  was  certainly  an  improvement.  By  the 
old  law,  a  relative  of  the  purchaser  of  the  half  blood, 
that  is,  a  relative  connected  by  one  only,  and  not  by 
both  of  the  parents,  or  other  ancestors,  could  not  possibly 
be  heir  ;  a  half-brother,  for  instance,  could  never  enjoy 
that  right  which  a  cousin  of  the  whole  blood,  though 
ever  so  distant,  might  claim  in  its  proper  turn  (/). 
The  present  position  of  the  half  blood  next  after  the 
common  ancestor,  when  such  ancestor  is  a  female,  is 
rather  a  result  of  the  sixth  rule,  than  an  additional 
independent  regulation,  as  will  appear  hereafter. 

(e)  Stat.  3  &  4  Will.  IV.  c.  106,       to  the  history  of  tlie  exclusion  of 
s.  9.  the  half  blood,  see  P.  &  M.  Hist. 

(/)  2  Black.  Comm.  228.     As       Eng.  Law,  ii.  300  sq. 
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8.  The  eighth  rule  is,  that  in  the  admission  of  female  Rule  8. 
paternal   ancestors,   the   mother   of   the  more  remote 
male  paternal  ancestor,  and  her  heirs,  shall  be'  preferred 

to  the  mother  of  a  less  remote  male  paternal  ancestor, 
and  her  heirs  ;  and,  in  the  admission  of  female  maternal 
ancestors,  the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her  heirs  (g). 
The  eighth  rule  is  a  settlement  of  a  point  in  distant 
heirships,  which  very  seldom  occurs,  but  which  has  been 
the  subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (h)  and  Watkins  {i)  is  now  declared 
to  be  the  law. 

9.  A  further  rule  of  descent  was  introduced  by  Rule  9. 
the  Law  of  Property  Amendment  Act,  1859  (k),  com- 
monly called  Lord  St.  Leonards's  Act,  which  enacts  that, 
where  there  shall  be  a  total  failure  of  heirs  of  the  pur- 
chaser, or  where  any  land  shall  be  descendible,  as  if  an 
ancestor  had  been  the  purchaser  thereof,  and  there  shall 

be  a  total  failure  of  the  heirs  of  such  ancestor,  then  and 
in  every  such  case  the  land  shall  descend,  and  the 
descent  shall  thenceforth  be  traced,  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
chaser thereof.  This  enactment  provides  for  such  a 
case  as  the  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  only  son  and  no  other  relations. 
On  the  death  of  the  son  intestate  there  will  be  a  total 
failure  of  the  heirs  of  the  purchaser  ;  and  previously 
to  this  enactment  the  land  would  have  escheated  to 
the  lord  of  the  fee  (1).  But  now,  although  there  be 
no  relations  of  the  son  on  his  father's  side,  yet  he  may 
have  relations  on  the  part  of  his  mother,  or  his  mother 
may  herself  be  living :    and  these  persons,  who  were 

((?)  Stat.  3  &  4  Will.  IV.  c.  106,  (146  sg.,  4th  ed.). 
S.  8.     See  Greaves  v.  Greenwood,  (It)  Stat.  22  &  2,3  Vict.  c.  35, 

2  Ex.  D.  289.  ss.  19,  20. 

(h)  2  Black.  Comm.  238.  {I)  Ante,  pp.  49,  56. 

(»)  Watkins  on  Descents,   130 
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before  totally  excluded,  are  now  admitted  in  tte  order 
mentioned  in  the  sixth  rule. 


Explanation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


The  rules  of  descent  above  given  will  be  better 
apprehended  by  a  reference  to  the  accompanying  table, 
taken,  with  a  little  modification,  from  Mr.  Watkins's 
Essay  on  the  Law  of  Descents.  In  this  table,  Benjamin 
Brown  is  the  purchaser,  from  whom  the  descent  is  to 
be  traced.  On  his  death  intestate,  the  lands  will  accord- 
ingly descend  first  to  his  eldest  son,  by  Ann  Lee, 
William  Brown  ;  and  from  him  (2ndly)  to  his  eldest 
son,  by  Sarah  Watts,  Isaac  Brown.  Isaac  dying  without 
issue  we  must  now  seek  the  heir  of  the  purchaser,  and 
not  the  heir  of  Isaac.  William,  the  eldest  son  of  the 
purchaser,  is  dead  ;  but  William  may  have  had  other 
descendants  besides  Isaac  his  eldest  son  ;  and,  by  the 
fourth  rule,  all  the  lineal  descendants  in  infinitum  of 
every  person  deceased  shall  represent  their  ancestor. 
We  find  accordingly  that  William  had  a  daughter  Lucy 
by  his  first  wife,  and  also  a  second  son,  George,  by  Mary 
Wood,  his  second  wife.  But  the  son  George,  though 
younger  than  his  half  sister  Lucy,  yet  being  a  male, 
shall  be  preferred  according  to  the  second  rule  ;  and  he 
is  therefore  (3rdly)  the  next  heir.  Had  Isaac  been  the 
purchaser,  the  case  would  have  been  different ;  for  his 
half  brother  George  would  then  have  been  postponed,  in 
favour  of  his  sister  Lucy  of  the  whole  blood,  according 
to  the  seventh  rule.  But  now  Benjamin  is  the  purchaser, 
and  both  Isaac  and  George  are  equally  his  grandchildren. 
George  dying  without  issue,  we  miist  again  seek  the 
heir  of  his  grandfather  Benjamin,  who  now  is  undeniably 
(4thly)  Lucy,  she  being  the  remaining  descendant  of  his 
eldest  son.  Lucy  dying  likewise  without  issue,  her 
father's  issue  become  extinct ;  and  we  must  still  inquire 
for  the  heir  of  Benjamin  Brown  the  purchaser,  whom 
we  now  find  to  be  (5thly)  John  Brown,  his  only  son  by 
his  second  wife.    The  land  then  descends  from  John  to 
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(6thly)  his  eldest  son  Edmund,  and  from  Edmund 
(7thly)  to  his  only  son  James.  James  dying  without 
issue,  we  must  once  more  seek  the  heir  of  the  purchaser, 
whom  we  find  among  the  yet  living  issue  of  John.  John 
leaving  a  daughter  by  his  first  wife,  and  a  son  and  a 
daughter  by  his  second  wife,  the  lands  descend  (Sthly) 
to  Henry  his  son  by  Frances  Wilson,  as  being  of  the  male 
sex  ;  but  he  dying  without  issue,  we  again  seek  the  heir 
of  Benjamin,  and  find  that  John  left  two  daughters, 
but  by  different  wives  ;  these  daughters,  being  in  the 
same  degree  and  both  equally  the  children  of  their 
common  father  whom  they  represent,  shall  succeed 
(9thly)  in  equal  shares.  One  of  these  daughters  dying 
without  issue  in  the  lifetime  of  the  other,  the  other  shall 
then  succeed  to  the  whole  as  the  only  issue  of  her  father. 
But  the  surviving  sister  dying  also  without  issue,  we 
still  pursue  our  old  inquiry  and  seek  again  for  the  heir  of 
Benjamin  Brown,  the  purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to 
and,  as  he  left  two  daughters,  Susannah  and  Catherine,  of  "the  pur- 
by  different  wives,  we  shall  find,  by  the  second  and  third  chaser  and 

■^  .  .  ,  ,        .  their  issue. 

rules,  that  they  next  mherit  (lOthly)  m  equal  shares  as 
heirs  to  him.  Catherine  Brown,  one  of  the  daughters, 
now  marries  Charles  Smith,  and  dies,  in  the  lifetime  of 
her  sister  Susannah,  leaving  one  son  John.  The  half 
share  of  Catherine  must  then  descend  to  the  next  heir  of 
her  father  Benjamin,  the  purchaser.  The  next  heirs  of 
Benjamin  Brown,  after  the  decease  of  Catherine,  are 
evidently  Susannah  Brown  and  John  Smith,  the  son  of 
Catherine.  And  in  the  first  edition  of  the  present  work 
it  was  stated  that  the  half  share  of  Catherine  would,  on 
her  decease,  descend  to  them.  This  opinion  was  very 
generally  entertained  (»?).  On  further  research,  how- 
ever, the  author  inchned  to  the  opinion  that  the  share 
of  Catherine  would,  on  her  decease,  descend  entirely  to 

(m)  23    Law    Mag.    279 ;     1   Hayes's   Conv.  313 ;    1   Jarman   & 
Bythewood's    Conveyancing,  by  Sweet,  139. 
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her  son  (llthly)  by  right  of  representation :  and  that, 
as  respects  his  mother's  share,  he  and  he  only  is  the 
right  heir  of  the  purchaser  (n).  This  view  was  con- 
firmed, by  judicial  decision  (o)  ;  and  it  is  now  established 
that  all  the  descendants  of  a  deceased  coparcener  shall 
in  turn  inherit  her  share  by  right  of  representation 
before  the  other  coparcener  or  coparceners  can  be 
admitted  to  succeed  thereto  (p).  ' 

Descent  to  If   Susannah   Brown   and   John   Smith   should   die 

the  purchaser  ^'1*^011*  issue,  the  descendants  of  the  purchaser  mil 
and  his  issue,  then  have  become  extinct ;  and  Joseph  Brown,  the 
father  of  the  purchaser,  will  then  (12thly),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (13thly),  as  repre- 
senting her  father,  in  preference  to  her  half  brother 
Timothy,  who  is  only  of  the  half  blood  to  the  purchaser, 
and  is  accordingly  postponed  to  his  sister  by  the  seventh 
rule.  But  next  to  Bridget  is  Timothy  (14thly)  by  the 
same  rule,  Bridget  being  supposed  to  leave  no  issue. 

Descent  to  On  the  decease  of  Timothy  without  issue,  all  the 

patenml  descendants   of   the   father   will   have   failed,    and   the 

ancestors  of  inheritance  will  next  pass  to  Philip  Brown  (15thly), 
and  their  the  paternal  grandfather  of  the  purchaser.  But  the 
issue.  grandfather  being  dead,  we  must  next  exhaust  his  issue, 

who  stand  in  his  place,  and  we  find  that  he  had  another 
son,  Thomas  (16thly),  who  accordingly  is  the  next  heir  ; 
and,  on  his  decease  without  issue,  Stephen  Brown 
(17thly),  though  of  the  half  blood  to  the  purchaser,  will 
inherit,  by  the  seventh  rule,  next  after  Thomas,  a  kins- 
man in  the  same  degree  of  the  whole  blood.    Stephen 

(»)  The   reasoning   which   led  (o)  Cooper  v.  France,  14  Jur. 

the  author  to  this  conclusion  was  214,   19  L.  J.  (N.  S.)  Ch.  313; 

given  in  an  Appendix  to  the  2nd  Lewin  v.  Lewin,  C.  P.,  21  Nov. 

to    the    18th    editions    of    this  1874,    stated    in     Williams    on 

book,    but  is   now   omitted,   as  Seisin,  81. 

the    point    is    settled    past    all  {p)  Re    Matson,    1897,    2    Ch. 

controversy.  509. 
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Brown  dying  without  issue,  the  descendants  of  the 
grandfather  are  exhausted ;  and  we  must  accordingly 
still  keep,  according  to  the  sixth  rule,  in  the  male  paternal 
line,  and  seek  the  paternal  great  grandfather  of  the  pur- 
chaser, who  is  (ISthly)  Robert  Brown  ;  and  who  is 
represented,  on  his  decease,  by  (19thly)  Daniel  Brown,  his 
son.  After  Daniel  and  his  issue  follow,  by  the  same  rule, 
Edward  (20thly),  and  his  issue  (21stly),  Abraham. 

All  the  male  paternal  ancestors  of  the  purchaser.  Descent  to 
and  their  descendants,  are  now  supposed  to  have  failed  ;  patenrnf  ^ 
and  by  the  sixth  rule,  the  female  paternal  ancestors  ancestors  and 
and  their  heirs  are  next  admitted.  By  the  eighth  rule, 
in  the  admission  of  the  female  paternal  ancestors,  the 
mother  of  the  more  remote  male  paternal  ancestor,  and 
her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  paternal  ancestor  and  her  heirs.  Barbara 
Finch  (22ndly)  and  her  heirs  have  therefore  priority 
both  over  Margaret  Pain  and  her  heirs  and  Esther  Pitt 
and  her  heirs  ;  Barbara  Finch  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  either  Margaret 
Pain  or  Esther  Pitt.  Barbara  Finch  being  dead,  her 
heirs  succeed  her  ;  she  therefore  must  now  be  regarded 
as  the  stock  of  descent,  and  her  heirs  will  the  right  heirs 
of  Benjamin  Brown  the  purchaser.  In  seeking  for  her 
heirs  inquiry  must  first  be  made  for  her  issue ;  now 
her  issue  by  Edward  Brown  has  already  been  exhausted 
in  seeking  for  his  descendants  ;  but  she  might  have 
had  issue  by  another  husband  ;  and  such  issue  (23rdly) 
will  accordinglv  next  succeed.    These  issue  are  evidently  Half  blood  to 

°  •'  the  purchaser 

of  the  half  blood  to  the  purchaser.     But  they  are  the  where  the 
right  heirs  of  Barbara  Finch  ;   and  they  are  accordingly  an^Ttor  is 
entitled  to  succeed  next  after  her,  without  the  aid  they  a  female, 
might  derive  from  the  position  expressly  assigned  to 
them  by  the  seventh  rule.    The  common  ancestor  of  the 
purchaser  and  of  the  issue  is  Barbara  Finch,  a  female 
and,  by  the  united  operation  of  the  other  rules,  these 
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issue  of  the  half  blood  succeed  next  after  the  common 
ancestor.  The  latter  part  of  the  seventh  rule  is,  there- 
fore, explanatory  only,  and  not  absolutely  necessary  (q). 
In  default  of  issue  of  Barbara  Finch,  the  lands  will 
descend  to  her  father  Isaac  Finch  (24thly),  and  then  to 
his  issue  (25thly),  as  representing  him.  If  neither 
Barbara  Finch,  nor  any  of  her  heirs,  can  be  found, 
Margaret  Pain  (26thly),  or  her  heirs,  will  be  next  entitled, 
Margaret  Pain  being  the  mother  of  a  more  remote 
male  paternal  ancestor  than  Esther  Pitt ;  but  next 
to  Margaret  Pain  and  her  heirs  will  be  Esther  Pitt 
(27thly),  or  her  heirs,  thus  closing  the  lists  of  female 
paternal  ancestors. 

Descent  to  Next  to   the  female  paternal   ancestors   and  their 

the  purchaser  heirs   comes   the  mother   of   the  purchaser,   Elizabeth 
and  the  Webb  (28thly)  (supposing  her  to  be  alive),  with  respect 

ancestors.  to  whom  the  same  process  is  to  be  pursued  as  has 
before  been  gone  over  with  respect  to  Joseph  Brown, 
the  purchaser's  father.  On  her  death,  her  issue  by 
John  Jones  (29thly)  will  accordingly  next  succeed,  as 
representing  her,  by  the  fourth  rule,  agreeably  to  the 
declaration  as  to  the  place  of  the  half  blood  contained 
in  the  seventh  rule.  Such  issue  becoming  extinct, 
the  nearest  male  maternal  ancestor  is  the  purchaser's 
maternal  grandfather,  William  Webb  (SOthly),  whose 
issue  (31stly)  will  be  entitled  to  succeed  him.  Such 
issue  failing,  the  whole  line  of  male  maternal  ancestors 
and  their  descendants  must  be  exhausted,  by  the  sixth 
rule,  before  any  of  the  female  maternal  ancestors,  or 
their  heirs,  can  find  admission  ;  and  when  the  female 
maternal  ancestors  are  resorted  to,  the  mother  of  the 
more  remote  male  maternal  ancestor,  and  her  heirs, 
is  to  be  preferred,  by  the  eighth  rule,  to  the  mother  of 
the  less  remote  male  maternal  ancestor,  and  her  heirs. 

(q)  See   Jarman  &  Bythewood's  Conveyancing,  bv  Sweet,  vol.  i. 
146,  note  (a). 
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The  course  to  be  taken  is,  accordingly,  precisely  the 
same  as  in  pursuing  the  descent  through  the  paternal 
ancestors  of  the  purchaser.  In  the  present  table, 
therefore,  Harriet  Tibbs  (32ndly),  the  maternal  grand- 
mother of  the  purchaser,  is  the  person  next  entitled, 
no  claimants  appearing  whose  title  is  preferable  ;  and, 
should  she  be  dead,  her  heirs  will  be  entitled  next 
after  her.  On  the  failure  of  the  heirs  of  the  purchaser, 
the  person  last  entitled  is,  as  we  have  seen  (r),  to  be 
substituted  in  his  place,  and  the  same  course  of 
investigation  is  again  to  be  pursued  with  respect 
to  the  person  last  entitled  as  has  already  been 
pointed  out  with  respect  to  the  last  purchaser.  And 
if  there  should  be  no  heirs  of  the  person  last 
entitled,  as  well  as  of  the  purchaser,  the  land  will 
escheat  to  the  lord  of  the  fee,  as  has  been  previously  Escheat, 
explained  (s). 

It   should    be   carefully   borne   in   mind    that   the  Rules  of  de- 

1  ,-11  £    1  j_  1  i*i_L     scent  do  not 

above-mentioned  rules  ot  descent  apply  exclusively  to  apply  to  per- 
estates  in  land,  and  to  that  kind  of  property  which  is  ^onal  estate, 
denominated  real,  and  have  no  application  to  money 
or  other  personal  estate  which  is  distributed  on  in- 
testacy in  a  manner  which  the  reader  will  find  ex- 
plained in  the  author's  treatise  on  the  law  of  personal 
property  {t). 

An  exception  to  the  law  of  descent  was  made  in  Descent  of 
case  of  the  death,   after  the  year  1881  (m),  of  a  sole  ™^tg^(^  ;„  ggig 
trustee  or  mortgagee  of  freeholds.     For  by  the  Con-  trustee  or 

mortgagee. 

{)■)  Avte,  p.  249.  the  same  vested  like  a  chattel 

(s)  Anie,  p.  56.  real  in  his  legal  personal  repre- 

(t)  Page  52.3,  17th  ed.  sentative.     With  this  exception, 

(u)  By  stats.   37   &   38   Viet.  before    the  year  1882',  the  fact 

u.  78,  s.  5,  and  38  &  39  Vict.  c.  87,  that  a  fee  was  held  subject  to 

s.  48,  if  any  person  seised  of  any  a   trust  or  mortgage,   made  no 

hereditament  in  fee  simple  as  a  difference   in   the   course   of   its 

bare  trustee  died  intestate   be-  descent  at  law.   See  ante,  yp.  202, 

tween    the    7th    August,    1874,  203 ;   Wms.  Conv.  Stat.  17,  19, 

and   the   31st   December,    1881,  171. 
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veyancing  Act,  1881  {x),  where  a  freehold  estate  or 
interest  of  inheritance,  or  limited  to  the  heir  as  special 
occupant,  in  any  tenements  or  hereditaments,  corporeal 
or  incorporeal,  is  vested  on  any  trust,  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  his  personal  representatives,  in  like  manner 
as  if  the  same  were  a  chattel  real  vesting  in  them. 
This  enactment  still  regulates  the  devolution  of  free- 
•hold  estates  in  fee  simple  vested  in  any  one  solely 
upon  trust  or  by  way  of  mortgage,  the  Land  Transfer 
Act,  1897  {y),  applying  only  to  the  real  estate  to  which 
a  deceased  person  was  entitled  for  his  own  use,  and 
not  as  trustee  or  mortgagee. 

Succession,  Heirs  are  now  charged  with  succession  and  estate 

lii^erenient       duty,  and  also  with  increment  value  duty,  as  will  he 
Value  Duty,    explained  in  the  next  chapter. 

(.T)  Stat.  44  &.  45  Vict.  o.  41,  lini/s  Trusts,  26  Ch.  D.  432  ;   Re 

».  30,  amended  by  57  &  58  Vict.  Parker's  Trusts,  1S94,  1  Ch.  707, 

c.  46,  s.  88,  replacing  50  <fc  51  721,  722. 
Vict.   0.    73,   s.   45  ;     see   Wms.  (y)  Ante,  p.  232. 

Conv.  Stat.   170—176 ;    Be  Pil- 
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CHAPTER  X. 

OF   A   WILL   OF   LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a  History  of 
matter  depending  upon  Act  of  Parliament.     We  have  alienation" 
seen,  that  previously  to  the  reign  of  Henry  VIII.  an  by  will, 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  his  heir  at 
law  (a).     To  this  rule,  gavelkind  lands,  and  lands  in  a 
few  favoured  boroughs,   formed  exceptions  ;    and  the 
hardship  of  the  rule  was  latterly  somewhat  mitigated 
by  the   prevalence   of   conveyances  to   uses ;    for  the 
Court  of  Chancery  allowed  the  use  to  be  devised  by 
will  (6).     But  when  the  Statute  of  Uses  (c)  came  into 
operation,  and  all  uses  were  turned  into  legal  estates, 
the  title  of  the  heir  again  prevailed,  and  the  incon- 
venience of  the  want  of  testamentary  power  then  began 
to  be  felt.     To  remedy  this  inconvenience,  an  Act  of 
Parliament  (d),   to  which  we  have  before  referred  (e).  Statute  of 
was  passed  six  years  after  the  enactment  of  the  Statute        ^' 
of  Uses.     By  this  Act,  every  person  having  any  lands 
or  hereditaments  holden  in  socage,   or  in  the  nature 
of  socage  tenure,  was  enabled  by  his  last  will  and  testa- 
ment in  writing,  to  give  and  devise  the  same  at  his  will 
and  pleasure  ;    and  those  who  had  estates  in  fee  simple 
in  lands  held  by  knight's  service  were  enabled  in  the 
same  way  to  give  and  devise  two-third  parts  thereof. 
When,  by  the  statute  of  12  Car.  II.  c.  24  (/),  socage  was 

(ffl)  Ante,  p.  76.  plained  by  statute  34  &  35  Hen. 

(6)  Ante,  p.  179.  VIII.  c.  5. 

(c)  Stat.  27  Hen.  VIII.  c.  10 ;  (e)  Ante,  p.  76. 

ante,  p.  184.  {/)  Ante,  p.  55. 

(rf)  32   Hen.   VIII.   u.    1,  ex- 


17 


Digitized  by  Microsoft® 


258  OF    CORPOREAL    HEREDITAMENTS. 

made  the  universal  tenure,  all  estates  in  fee  simple 

became  at  once  devisable,  being  then  bolden  by  socage. 

This  extensive  power  of  devising  lands  by  a  mere  writing 

The  Statute   unattested  was  soon  curtailed  by  the  Statute  of  Frauds  (g) , 

which  required  that  all  devises  and  bequests  of  any 

lands  or  tenements,  devisable  either  by  statute  or  the 

custom  of  Kent,  or  any  borough,  or  any  other  custom, 

should  be  in  writing,  and  signed  by  the  party  so  devising 

the  same,  or  by  some  other  person  in  his  presence  and 

by  his  express  direction,  and  should  be  attested  and 

subscribed  in  the  presence  of  the  said  devisor  by  three  or 

four  credible  witnesses,  or  else  they  should  be  utterly 

void  and  of  none  effect.    And  thus  the  law  continued 

Wills  Act.       till  the  year  1837,  when  the  Wills  Act  was  passed  (h). 

By  this  Act  the  original  statute  of  Henry  VIII.  (i)  was 

repealed,  except  as  to  wills  made  prior  to  the  1st  of 

January,  1838,  and  the  law  was  altered  to  its  present 

state.    This  Act  permits  of  the  devise  by  will  of  every 

kind   of   estate   and   interest   in   real   property   which 

would  otherwise  devolve  to  the  heir  of  the  testator, 

or,  if  he  became  entitled  by  descent,  to  the  heir  of  his 

Wills  must      ancestor  {k)  ;   but  enacts  (l),  that  no  will  shall  be  valid, 

w'Tme  and     unless  it  shall  be  in  writing,  and  signed  at  the  foot  or 

attested  by     end  thereof  by  the  testator,  or  by  some  other  person 

two  witnesses.  ■      t  ■  tit-tx'  i  i- 

m  his  presence  and  by  ms  direction  ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  tivo  or  more  witnesses,  present  at 
the  same  time  (m)  ;  and  such  witnesses  shall  attest, 
and  shall  subscribe  the  will  in  the  presence  of  the 
testator.  One  would  have  thought  that  this  enact- 
ment was  sufficiently  clear,  especially  that  part  of  it 

(g)  29  Car.  II.  c.  3,  s.  5.  (l)  Sect.  9. 

[h)  Stat.  7  Will.  IV.  &  1  Vict.  (m)  See  Re  Gunstan,  7  P.  D. 

u.  26.  102 ;      Wright    v.    Sanderson,    9 

(i)  32  Hen.  VIII.  c.  1.  P.  D.  149  ;    Daintree  tfc  Butcher 

(k)  Stat.  7  Will.  IV.  &  1  Vict.  v.   Fasulo,    13   P.   D.    67,    102 ; 

c.  26,  s.  3.     See  ante,  p.  56,  n.  (i),  Wyatt    v.    Berry,    1893,    P.    5  ; 

as  to  the  devise  of  land,  which  Brown  v.  Skirrow,   1902,  P.   3  ; 

would  otherwise  escheat  to  the  Lewis  v.  Lewis,  1908,  P.  1  ;    Re 

lord  of  the  fee.  Strong,  1915,  P.  211. 
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wiich  directs  the  will  to  be  signed  at  the  foot  or  end 
thereof.  Some  very  careless  testators,  and  very  clever 
judges,  however,  contrived  to  throw  upon  this  clause 
of  the  Act  a  discredit  which  it  did  not  deserve.  And  it 
was  accordingly  supplemented  by  an  Act  of  1852  (■«), 
declaring  that  several  positions  of  the  testator's  sig- 
nature, which  are  enumerated  with  great  elaboration 
(and  all  of  which,  the  unlearned  reader  will  probably 
think,  might  well  have  been  considered  as  the  foot  or 
end  of  the  will  within  the  meaning  of  the  Wills  Act), 
shall  not  make  the  will  void  :  and  further  providing 
that  no  signature  shall  give  effect  to  any  disposition 
which  is  underneath  or  follows  it,  or  was  inserted  after 
it  was  made. 

The  Statute  of  Frauds,  it  will  be  observed,  required  Who  may 

that  the  witnesses  should  be  credible  ;   and,  on  the  point 

of  credibility,  the  rules  of  law  with  respect  to  witnesses 

were  formerly  very  strict ;    for  the  law  had  so  great  a 

dread  of  the  evil  influence  of  the  love  of  money,  that 

it  would  not  even  listen  to  any  witness  who  had  the 

smallest  pecuniary  interest  in  the   result  of  his   own 

testimony.      Hence,   under   the   Statute   of   Frauds,  •  a 

bequest  to  a  witness  to  a  will,  or  to  the  wife  or  husband 

of  a  witness,  prevented  such  witness  from  being  heard 

in  support  of  the  will ;    and,  the  witness  being  thus 

incredible,  the  will  was  void  for  want  of  three  credible 

witnesses.    By  an  Act  of  Geo.  IT.  (o),  a  witness  to  whom 

a  gift  was  made  was  rendered  credible,  and  the  gift 

only  which  was  made  to  the  witness  was  declared  void  ; 

but  the  Act  did  not  extend  to  the  case  of  a  gift  to  the 

husband  or  wife  of  a  witness  ;    such  a  gift,  therefore, 

still  rendered  the  whole  will  void  (p).     Under  the  Wills  Wills  Act. 

Act,  however,  the  incompetency  of  the  witness  at  the 

(»)  Stat.  15  &  16  Viot.  c.  24 ;  (o)  Stat.  25  Geo.  II.  c.  6. 

see    Margary    v.    Robinson,    12  (p)  Hatfield  v.  Thorp,  5  B.  & 

P.   D.   8;    Re  Anstee,   1893,   P.  A.  589;    1  Jarm.  Wills.  71,  72, 

283 ;     Roi/le    v.    Harris,    1895,  4th  ed.  ;    2  Str.  1255. 
P.  163. 
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time  of  the  execution  of  the  will,  or  at  any  time  after- 
wards, is  not  sufficient  to  malce  the  will  invalid  {q) ; 
and  if  any  person  shall  attest  the  execution  of  a  will, 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial 
interest  whatsoever  shall  be  given  (except  a  mere  charge 
for  payment  of  debts),  the  person  attesting  will  be  a 
good  witness  ;  but  the  gift  of  such  beneficial  interest  to 
such  person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void  (r).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (s) ;  and  the  mere  circumstance  of  being  ap- 
pointed executor  is  no  objection  to  a  witness  (t).  By 
subsequent  statutes  (u),  the  rule  which  excluded  the 
evidence  of  witnesses  in  Courts  of  Justice,  and  of  parties 
to  actions  and  suits,  on  account  of  interest,  was  very 
properly  abolished ;  and  the  evidence  of  interested 
persons  is  now  received,  and  its  value  estimated  according 
to  its  worth  ;  but  the  Wills  Act  is  not  affected  by  these 
statutes  {x). 

Infant's  inca-  The  Wills  Act  provides  that  no  will  made  by  any 
make^'a  will,  person  under  the  age  of  twenty-one  years  shall  be 
valid  (y).  This  enactment  made  no  alteration  in  the  law 
of  wills  of  real  estate  (z).  But  it  changed  the  law  of  wills 
of  personalty  ;  for  previously  boys  of  fourteen  years  of 
age  or  upwards  and  girls  of  twelve  or  upwards  could 
make  valid  wills  of  their  personal  estate  (a).     It  will  be 

(q)  Stat.  7  Will.  IV.  &  1  Vict.  (x)  Stats.   6  &   7  Viet.   ^.  85, 

c.  26,  s.  14.  s.  1  ;    14  &  15  Vict.  c.  99,  s.  5. 


(r)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  15.  See  Gurney  v 
Gurney,  3  Drew.  208;  Tern 
pest  V.  Tempest,  2  K.  &  J,  635 
Thorpe  v.  Bestwick,  6  Q.  B.  D, 
311  ;  Ee  Trotter,  1899,  1  Ch 
764  ;   Aplin  v.  Stone,  1904,  1  Ch 


(y)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  7.  As  to  the  general 
incapacity  of  infants  to  make 
valid  dispositions  of  their  lands, 
see  ante,  pp.  60,  77 ;  post. 
Chap.  xii. 

(z)  Stat.  34  &  35  Hen.  VIII. 


543.  c.  5,  s.  14  {ante,  p.  257,  n.  {d)  ] 

(s)  Sect.  16.  contained  a  similar  provision. 
(()  Sect.   17.  (a)  2   Black.    Comm.   497;     1 

(u)  Stats.  6  &  7  Vict.  c.  85  ;  Jarm.  Wills,  47,  6th  ed. ;    Wms. 

14  &  15  Vict.-  c.  99,  amended  by  Pers.  Prop.  477,  17th  ed. 

16  &  17  Vict.  c.  83. 
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remembered  that  all  chattels,  whether  real  or  personal, 

were  always  alienable  by  will  (b).     And  at  common  law  Form  of  wills 

wills  of  personal  estate  might  be  made  by  an  unattested  °t  ^omm"on*^ 

writing,  though  not  signed  by  the  testator,  or  even  by  law. 

a  nuncupative  testament,  that  is,  a  will  made  by  word  of  Nuncupative 

mouth  and  proved  by  a  sufficient  number  of  witnesses  (c).  *^^*^™'''i*- 

Nuncupative  wills  of  personalty  were,  however,  placed 

under   many    restrictions   by  the   Statute   of   Frauds  ; 

except  only  in  the  case  of  wills  made  by  soldiers  on  actual 

military  service  or  mariners  and  seamen  being  at  sea, 

who  were  allowed  to  dispose  of  their  personal  estate  as 

they  might  have  done  before  {d). 

The  Wills  Act  requires  all  wills,  whether  of  personal  or  Present  law 
real  estate,  to  be  executed  and  attested  in  the  same  perlonalty 
form  (e),  and  so  prohibits,  as  a  rule  (/'),  the  disposition 


(6)  Ante,  pp.  20  and  u.  (/), 
25—29. 

(c)  2  Black.  Comm.  499—502  ; 
Wms.  Pars.  Prop.  477,  17th  ed. 

(d)  Stat.  29  Car.  II.  c.  3,  ss. 
19,  23  ;  2  Black.  Comm.  500,  501. 

(e)  Stat.  7  Will.  IV.  &  1  V.ict. 
u.  26,  s.  9  ;   ante,  p.  258. 

( / )  This  rule  is  modified  by 
the  Wills  Act,  1861  (stat.  24  &  25 
Vict.  c.  114,  commonly  called 
Lord  Kingsdown's  Act),  which 
(by  s.  1)  allows  wills  of  personal 
estate  (here  including  leaseholds  ; 
Se  Grassi,  1905,  1  Ch.  584  ;  and 
apparently  other  persona!  in- 
terests in  land  in  England,  such 
as  mortgages ;  see  post.  Part.  IV., 
Chap.  ii. )  to  be  made  by  British 
subjects  out  of  the  United 
Kingdom  according  to  the  forms 
required  either  by  the  law  of  the 
place  where  the  will  is  made,  or 
by  the  law  of  the  place  where  the 
testator  is  domiciled  when  the 
will  is  made,  or  by  the  laws  then 
in  force  in  that  part  of  His 
Majesty's  dominions  where  the 
testator  had  his  domicile  of 
origin  ;  and  (by  s.  2)  allows  wills 
of  personal  estate  to  be.  made  by 
British   subjects   in   the   United 


Kingdom  according  to  the  forms 
required  by  the  laws  for  the  time 
being  in  force  in  that  part  of  the 
United  Kingdom  where  the  will 
is  made. 

Except  as  otherwise  permitted 
by  this  Act,  all  wills  made  by  any 
persons,  whether  British  sub- 
jects or  aliens  (that  is,  foreigners 
under  no  allegiance  to  the 
Crown  ;  see  post.  Chap,  xii.)  and 
wheresoever  domiciled,  of  lease- 
hold land  or  other  chattels  real 
in  England  or  of  personal 
interests  in  land  in  England  (such 
as  mortgages)  must  be  executed 
and  attested  as  required  by  the 
Wills  Act,  1837  ;  Pepin  v. 
Brvyere,  1902,  1  Ch.  24;  Re 
Hoyles,  1910,  2  Ch.  333,  341, 
1911,  1  Ch.  179.  Wills  of  chat- 
tels personal  may  be  executed,  if 
made  by  British  subjects,  either 
according  to  the  forms  required 
by  the  place  where  the  testator 
was  domiciled  at  his  death,  or 
according  to  any  form  permitted 
by  Lord  Kingsdown's  Act  (see 
s.  4) ;  but  if  made  by  aliens,  they 
must,  as  regards  any  chattels 
personal  in  England,  be  made  in 
the  form  required  by  the  place 
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of  personalty  either  by  a  written  will  not  signed  and 

attested  as  required  by  the  Act,  or  by  a  nuncupative 

will.     But  this  Act  contains  the  same  exception  as  was 

Soldiers'   and  made  in  the  Statute  of  Frauds  {g).     So  that  soldiers  on 

mal  wills  of     actual  military  service,  which  is  interpreted  to  mean  on 

personalty,      an  expedition  (h),  and  mariners  and  seamen,  being  at 

sea  (i),  were  and  are  still  allowed  to  dispose  of  their 

personal  estate,  either  by  a  mere  writing,  though  unsigned 

and  unattested,  or  by  word  of  mouth  proved  by  witnesses, 

or  even  (as  it  appears)  by  one  witness  (k).     The  exception 

so  made  in  the  Statute  of  Frauds  and  the  Wills  Act  had 

no  application  to  any  will  of  real  estate,  which  had  to  be 

made  in  the  forms  required  by  those  statutes,  though  the 

testator  were  a  soldier  on  active  service  or  a  seaman  at 

Soldiers'   and  sea  (l).     But  now,  under  the  Wills  (Soldiers  and  Sailors) 

mal'wiUs'of"^"  Act,  1918  (ni),  any  soldier  on  an  expedition,  or  mariner 

real  estate,     or  seaman  being  at  sea,  is  enabled  to  dispose  of  any  real 

estate  in  England  or  Ireland  by  a  will  made  in  such  form 


where  the  testator  was  domiciled 
at  his  death  ;  Bloxam  v.  Fame, 
8  P.  D.  101,  103  sq.,  9  P.  D.  130  ; 
Wms.  Pers.  Prop.  480,  481, 
17th  ed. 

(q)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  11. 

(h)  Drumniond  v.  Parish,  3 
Curt.  522.  A  soldier  is  con- 
sidered to  be  on  an  expedition 
when  he  has  taken  some  step 
under  orders  in  view  of  taking 
part  in  it ;  Me  Hiscock;  1901,  P. 
78  ;  or  is  under  orders  to  mobi- 
lise in  view  of  it ;  Gattward  v. 
Knee,  1902,  P.  99;  Se  Stable, 
1919,  P.  7,  8  ;  or  though  he  may 
be  temporarily  at  home  on  leave 
from  it;  Se  Stanley,  1916,  P. 
192  ;  and  until  the  full  conclu- 
sion of  the  operations  necessary 
to  carry  out  the  object  of  the 
expedition,  though  the  actual 
fighting  may  have  ceased  ;  Be 
Limond,  1915,  2  Ch.  240,  246. 
And  women  serving  as  nurses  or 
otherwise  under  military  orders 
enjoy     the     same     privilege    as- 


soldiers  of  so  making  their  wills  ; 
Re  Stanley,  nbi  sup.  A  soldier's 
or  sailor's  informal  will  jnade  on 
an  expedition  or  at  sea  (as  the 
case  may  be)  remains  valid,  if 
not  revoked,  notwithstanding 
that  he  returns  home  from  the 
expedition  or  the  voyage,  and 
may  be  proved  as  his  will, 
though  he  die  in  time  of  peace 
or  on  shore  ;  Be  Sprati,  1897, 
P.  28. 

(i)  In  the  case  of  sailors,  the 
privilege  was  confined  to  those 
actually  at  sea,  or  belonging  to 
the  company  of  a  ship  in  harbour, 
or  in  the  latter  case  temporarily 
on  shore  on  leave ;  see  Be 
Anderson,  1916,  P.  49,  52. 

(k)  Be  Wardrop,  1917,  P.  54  ; 
Be  Stable,  1919,  P.  7. 

(1)  See  Oodman  v.  Godman, 
1919,  P.  229,  234. 

(m)  Stat.  7  &  8  Geo.  V.  c.  58 
s.  3  (1),  passed  6th  Feb.,  1918  ; 
see  s.  3  (2)  as  to  wills  of  heritable 
property  in  Scotland. 
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that,  if  it  had  been  a  disposition  of  personal  estate  made 

by  such  a  person  domiciled  in  England  or  Ireland,  it 

would  have  been  valid  ;    and  the  exception  made  in 

favour  of  such  persons  by  the  Wills  Act  was  extended, 

with  regard  to  wills  of  personal  as  well  as  of  real  estate, 

to  members  of  His  Majesty's  naval  or  marine  forces,  not 

only  when  at  sea,  but  also  when  so  circumstanced  that 

if  they  were  soldiers  they  would  be  in  actual  military 

service  within  the  meaning  of  that  exception  (n).     And 

it  was   declared  that  the   soldiers   mentioned  in  that 

exception  should  include  members   of  the  Royal  Air 

Force  (o).     And  all  wills  of  real  estate  so  authorised  to  infant 

be  made  are  to  be  valid,  although  the  testator  be  under  g°iiJj^  ^^g 

the  age  of  twenty-one  years,  if  he  were  of  such  age  that  of  real  estate. 

the  will  would  be  valid  as  a  disposition  of  his  personal 

estate  under  the  previous  law  {p). 

As  we  have  seen  (q),  wills  of  personal  estate  have  Probate  of 
always  been  required  to  be  proved,   formerly  in  the  pe^s^o^alty 
Ecclesiastical  Courts,  afterwards  in  the  Court  of  Probate, 
and  now  in  the  High  Court  of  Justice.     But  no  such 
formality  was  required  to  establish  a  will  of  real  estate,  wills  of  real 
and  the  Courts  of  Common  Law  alone  had  jurisdiction  ^^t^*®- 

(n)  Sects.   2,  5  (2),  amending  case,  it  was  declared  by  the  Wills 

the  law  laid  down  in  iJe^«(ierso)j,  (Soldiers  and  Sailors)  Act,  1918 

1916,  P.  49  ;    see   ante,    p.    262,  (stat.    7  &  8  Geo.  V.,  c.  58),  s.  1, 

notes  (A)  and  (i).  that  s.  11  of  the  Wills  Act,  1837 

(o)  Sect.  5  (2).  {ante,p.  262),  authorises  and  has 

[p)  Sect.    3   (1),  which    appa-  always    authorised    any    soldier 

rently   confines  the  capacity   of  being  in  actual  military  service, 

soldiers  and  sailors  to  make  in-  or  any  mariner  or  seaman  being 

formal  wills    of    real    estate    to  at  sea,  to  dispose  of  his  personal 

males  of  fourteen  or  upwards  and  estate   as   he   might   have   done 

girls  of  twelve  or  upwards  ;    see  before  the  passing  of  that  Act, 

ante,     p.     260.   *It     had     been  though  under  the  age  of  twenty-  ^ 

decided  that  soldiers'  and  sailors'  one  years  (see  Re  Stable,   1919,     -^?'.'^'^*         , 

informal     wills     of     personalty  P.  7).     And  this  enactment  and  soldiers    ana 

might  well  be  made  by  infants  the  other  provisions  of  the  Act  sailors    wills 

under       twenty-one,       notwith-  of    1918  apply  to  all  persons  to  °*  personalty, 

standing  s.   7   of  the  Wills  Act  whom  the  privileges  conferred  by 

above   cited   (p.  260) ;     see   Re  s.  11  of  the  Wills  Act,  1837,  are 

Wernher,  1918,  1  Ch.  339,   2  Ch.  by  the  Act  of   1918  extended; 

82.     But  to  remove  the  doubts  see  ante,  p.  262. 
caused  by  the  judgment  in  that         (j)  Ante,  p.  234. 
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on  all  questions  arising  on  the  validity  of  a  will  of  real 
estate  (r),  the  Ecclesif  stical  Courts  and  the  Court  of 
Probate  having  no  jurisdiction  to  grrnt  probe te  of  a  will 
relating  to  real  estate  only  (s).  Wills  disposing  of 
personal  as  well  as  real  estrte  were  obliged  to  be  proved 
as  being  wills  of  person?  Ity  {t)  ;  but  in  such  ceses  the 
original  will  remained  the  only  evidence  available  at 
common  law  of  the  testator's  devise,  the  Courts  of 
Common  Law  not  regarding  the  probate  copy  (m)  of  the 
will  in  respect  of  the  devised  realty  {x),  although  the 
probate  was  conclusive  evidence  of  the  will  as  to  the 
testator's  personalty  (2/).  But  now  by  the  Court  of 
Probate  Act,  1857  (z),  the  probate  of  a  will  is  admissible 
as  evidence  of  a  devise  of  real  estate  under  the  conditions 
specified  in  the  Act.  And  by  the  same  Act,  a  tests  tor's 
heir  at  law  and  the  devisees  of  his  real  estate  might 
be  cited  to  attend  proceedings  in  the  Court  of  Probate 
relating  to  the  validity  of  a  will,  and  would  be  bound  by 
such  proceedings  if  so  cited  or  otherwise  made  p"rties 
thereto  (a).  Since  1875  these  provisions  have  applied 
to  proceedings  in  the  High  Court  of  Justice  under  the 
jurisdiction  then  transferred  thereto  from  the  Court  of 
Probate  (6)  ;  so  that  an  heir  at  law,  who,  being  also  one 
of  a  testator's  next  of  kin,  has  unsuccessfully  contested 
the  validity  of  his  will  as  a  disposition  of  personalty  in 

()•)  Bract,  fo.   401  a  ;    Denn's  (y)  Allen  v.  Dundas,  3  T.  B. 

case,   Cro.   Car.    115;     Neiter   v.  125. 

Bretf.  ibid.   391,  395;   Bac.   Abr.  (z)  Stat.  20  &  21  Vict.  c.  77, 

Prohibition  (L.  2).  ss.  62,  64,  65  ;  see  Taylor  on  Evi- 

(s)  1    Wms.    Exors.    389,    7th  dence,  §§  1565  A,  B,  C  :    Barra- 

ed.  ;    301,  10th  ed.  ;    Ee  Drvm-  clongli  v.    Greenhough,   L.   R.    2 

mond,  Sw.  &  Tr.  8  ;    Re  Barden,  Q.  B.  612. 

L.  R.  1  P.  &  M.  325  ;    Re  Bootle,  (a)  Stat.  20  &  21  Vict.  u.  77, 

L.  R.  3  P.  &  M.  177  ;   Re  Tomlin-  ss.   61^63.     See   Sugden  v.   St. 

son,  6  P.  D.  209  ;   Re  Hornbnclie,  Leonards,  1  P.  D.  154,  236.   These 

15  P.  D.  149.  provisions   apply    only   to    wills 

(t)  See  Partridge's  case,  2  Salk.  executed  since  and  in  accordance 

552;    Anon.,  3  Salk.  22  ;    1  Wms.  with  the  Wills  Act ;    Campbell  v. 

Exors.  389,  7th  ed.  Lvcy,  L.  R.  2  P.  &  M.  209. 

(m)  Ante,  p.  234.  (b)  Stats.  36  &  37  Vict.  u.  66, 

(x)  Doe  A.   Ash  v.    Calvert,   2  ss.  3,  4,  16  ;   37  &  38  Vict.  c.  83  ; 

Camp.  389  ;  Taylor  on  Evidence,  ante,  p.  177  ;    Wms.  Pers.  Prop. 

§  1565  A.  160,  488,  489,  17th  ed. 
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proceedings  to  obtain  probate  thereof,  cannot  afterwards 
dispute  tlie  will  as  devising  realty  in  an  action  brought 
under  the  High  Court's  common  law  jurisdiction  (c). 
The  Land  Transfer  Act,  1897  {d),  now  provides  that 
probate  or  letters  of  administration  may  be  granted  in 
respect  of  real  estate  only,  although  there  is  no  personal 
estate.  This  confers  jurisdiction  to  grant  probate  of 
wills  of  realty  only  ;  but  where  such  wills  contain  no 
appointment  of  executors  or  other  disposition  of  the 
testator's  personalty,  it  does  not  appear  necessary  to 
prove  them  (e). 

So  much,  then,  for  the  power  to  make  a  will  of  lands.  Revocation 
and  for  the  formalities  with  which  it  must  be  accom-      ^ 
panied.     A  will,  it  is  well  known,  does  not  take  effect 
until  the  dece  se  of  the  testator.     In  the  meantime,  it 
may  be  revoked  in  various  ways  ;  as  by  the  marriage  of  By  marriage, 
either  a  man  or  a  woman  (/) ;   though,  before  the  Wills 
Act,  the  marriage  of  a  man  was  not  sufficient  to  revoke 
his  will  unless  he  also  had  a  child  born  {g).     A  will  may 
also  be  revoked  by  burning,  tearing,  or  otherwise  destroy-  By  destruo- 
ing  the  same,  by  the  testator,  or  by  some  person  in  his  .jyiu^arith 
presence,  and  by  his  direction,  with  the  intention  of  mtent  to 
revoking   the  same  (h).     But  the  Wills   Act   enacts  (i) 

(c)  Beardsley  v.  Beardsley,  wills  (ante,  pp.  262,  263)  are 
1899,  1  Q.  B.  746.  revoked  by  marriage  ;  Ee  Ward- 
id)  Stat.  60  &  61  Vict.  c.  65,  rop,  1917,  P.  54 
s.  1  (3) ;  see  also  s.  2  (4).  (g)  1  Jarm.  Wills,  122,  4th  ed. 
(e)  See  ante,  p.  264,  n.  (s).  See  Marston  v.  Roe  d.  Fox,  8 
(/ )  Stat.  7  Will.  IV.  &  1  Vict.  A.  &  E.  14. 
c.  26,  s.  18.  "  Except  a  will  (h)  Stat.  7  Will.  IV.  &  1  Vict, 
made  in  exercise  of  a  power  of  c.  26,  s.  20.  There  must  be  both 
appointment,  when  the  real  or  actual  destruction  and  intent  to 
personal  estate  thereby  appointed  destroy;  Andrew  v.  Motley,  12 
would  not,  in  default  of  such  C.  B.  N.  S.  614 ;  Cheese  v.  Love- 
appointment,  pass  to  his  or  her  joy,  2  P.  D.  251  ;  Mills  v.  Mill- 
heir,  customary  heir,  executor  ward,  15  P.  D.  20 ;  Stanford  v. 
or  administrator,  or  the  person  White,  1901,  P.  46 ;  Dixon  v. 
entitled,  as  his  or  her  next  of  Solicitor  to  Treasury,  1905,1'.  4:2  ; 
kin,  under  the  Statute  of  Dis-  Gill  v.  Gill,  1909,  P.  157  ;  and 
tributions."  Ee  Fenwick,  L.  R.  see  Atkinson  v.  Morris,  1897, 
1  P.  &  M.  319  ;    Be  Eussell,  15  P.  40. 

P.  D.  Ill;  iJe  PooZc,  1919,  P.  10.  (i)  Sect.   21;     Ee  Hay,    1904, 

Soldiers'    and    sailors'    informal  1  Ch.  317. 
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that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will, 
before  such  alteration,  shall  not  be  apparent  (/«)),  unless 
such  alteration  shall  be  executed  in  the  same  manner  as 
a  will ;  but  the  signature  of  the  testator,  and  the  sub- 
scription of  the  witnesses,  may  be  made  in  the  margin, 
or  on  some  other  pirt  of  the  will,  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written 
By  revocation  at  the  end  or  some  other  part  of  the  will.  A  will  may 
duly  exe  ^1^0  be  revoked  by  any  writing,  executed  in  the  same 
manner  as  a  will,  and  declaring  an  intention  to  revoke, 
or  by  a  subsequent  will  or  codicil  (I),  to  be  executed  as 
before.  And  where  a  codicil  is  added,  it  is  considered 
as  part  of  the  will ;  and  the  disposition  made  by  the 
will  is  not  disturbed  further  than  is  absolutely  necessary 
to  give  effect  to  the  codicil  (m). 


outed. 

By  subse- 
quent will. 

By  codicil 


Subsequent 
disposition. 


The  above  are  the  only  means  by  which  a  will  can 
now  be  revoked  ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator^ 
so  as  to  be  his  at  the  time  of  his  death.  Under  the 
Statute  of  Henry  VIII.  a  will  of  lands  was  regarded  in 
the  light  of  a  present  conveyance,  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator  (w). 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  they  would  not,  on  returning 
to   his   possession,   again  become  subject  to   his   will, 

{k)  See  Ffinch  v.  Combe,  1894,      1897,  P.  40  ;     CndeU  v.  Wilcocls 


P.  191  ;  Re  Brasier,  1899,  P.  36. 
[1]  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  20.  See  Hellier  v.  Hel- 
lier,  9  P.  D.  237  ;  Re  Gosling,  11 
P.  D.  79  ;  Re  Hodgkinson,  1893, 
P.    339 :     Atkinson    v.    Morris, 


1898,  P.  21  ;  Re  Bryan,  1907, 
P.  125.  ' 

(m)  1  Jarm.  Wills,  177  sq.,  6th 
ed. 

(n)  See  P.  &  M.  Hist  Eng. 
Law,  ii.  313. 
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without  a  subsequent  republication  or  revival  of  tbe 
will  (o).  But,  under  the  Wills  Act,  no  subsequent  con- 
veyance shall  prevent  the  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (p).  In  the  After-pur- 
same  manner,  the  old  statute  was  not  considered  as 
enabling  a  person  to  dispose  by  will  of  any  lands,  except 
such  as  he  was  possessed  of  at  the  time  of  making  his 
will :  so  that  lands  purchased  after  the  date  of  the  will 
could  not  be  affected  by  any  of  its  dispositions,  but 
descended  to  the  heir  at  law  {q).  This  also  was  altered 
by  the  Wills  Act,  which  enacts  (r)  that  every  will  shall  A  will  now 
be  construed,  with  reference  to  the  property  comprised  t^e  death  of 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  *^''  testator, 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  mil.  So  that 
every  man  may  now  dispose,  by  his  will,  of  all  such 
landed  property,  or  real  estate,  as  he  may  hereafter 
possess,  as  well  as  that  which  he  now  has.  Again,  the 
result  of  the  old  rule,  that  a  will  of  lands  was  a  present 
conveyance,  was,  that  a  general  devise  by  a  testator  of 
the  residue  of  his  lands  was,  in  effect,  a  specific  dispo- 
sition of  such  lands  and  such  only  as  the  testator  then 
had,  and  had  not  left  to  any  one  else  (s).     A  general  General 

T      •  p     1       1       n  1  residuary 

residuary  devisee  was  a  devisee  of  the  lands  not  other-  devisee, 
wise  left,  exactly  as  if  such  lands  had  been  given  him 
by  their  names.  The  consequence  of  this  was,  that  if 
any  other  persons  to  whom  lands  were  left  died  in  the 
Ufetime  of  the  testator,  the  residuary  devisee  had  no 
claim  to  such  lands,  the  gift  of  which  thus  failed  ;  but 
the  lands  descended  to  the  heir  at  law.  This  rule  w<?s 
altered  by  the  Wills   Act,   under  which   {t),   unless  a 

(o)  1   Jarm.    Wills,    147,    198,  c.  26,  s.  24  ;   Re  PoHal  and  Lamb, 

4th  ed.  30  Ch.  D.  50. 

(p)  Stat.  7  Will.  IV.  &  1  Vict.  (s^   1  Jarm.  Wills,  645,  4th  ed. 

u.  26,  s.  23.  (t)  Stat.  7  Will.  IV.  &  1  Viot. 

{q)  1  Jarm.  Wills,  645,  4th  ed.  c.   26,  s.   25  ;    Mason  v.   Ogden, 

()•)  Stat.  7  Will.  IV.  &  1  Vict.  1903,  A.  C.  1. 
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contrary  intention  appear  by  the  will,  all  real  estate 
comprised  in  any  devise,  which  shall  fail  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 

A  lapse.  This  failure  of  a  devise,  by  the  decease  of  the  devisee 

in  the  testator's  life-time,  is  called  a  lajise  ;  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 
devisee  and  his  heirs  ;  and  in  the  same  way,  before  the 
Wills  Act,  a  gift  to  the  devisee  and  the  heirs  of  his  body 
would  not  carry  the  lands  to  the  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (m).  For  the  terms  heirs  and  heirs  of  the 
body  are  words  of  limitation  merely ;  that  is,  they 
merely  mark  out  the  estate,  which  the  devisee,  if  living 
at  the  testator's  death,  would  have  taken, — in  the  one 
case  an  estate  in  fee  simple,  in  the  other  an  estate  tail ; 
and  the  heirs  are  no  objects  of  the  testator's  bounty, 
further  than  as  connected  with  their  ancestor  (x).  Two 
No  lapse  now  cases,  however,  were  introduced  by  the  "Wills  Act, 
in  two  cases.  -^  -^r-^ich  the  devise  is  to  remain  unaffected  by  the 
decease  of  the  devisee  in  the  testator's  lifetime.  The 
first  case  is  that  of  a  devise  of  real  estate  to  any  person 
Estate  tail  ^'^^  ^^  estate  tail ;  in  which  case,  if  the  devisee  should 
die  in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  cs  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
Devise  to  shall  appear  by  the  will  (y).  The  other  case  is  that  of 
testator.  the  devisee  being  a  child  or  other  issue  of  the  testator 

(u)  Hodgson  and  Wife  v.  Am-      1  Jarm.  Wills  338,  4th  ed. 
brose,  1  Dougl.  337.  i.y)  Stat.  7  Will.  IV.  &  1  Vict. 

(x)  Plowd.  345  ;    1  Rep.  105 ;      c.  26,  s.  32. 
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dying  in  the  testator's  lifetime  and  leaving  issue  any 
of  whom  are  living  at  the  testator's  death.  In  this 
case,  unless  a  mere  life  estate  shall  have  been  left  to 
the  devisee,  the  devise  shall  not  lapse,  but  shall  take 
effect  as  in  the  former  case  (z). 

The  construction  of  wills  is  the  next  obiect  of  our  Construction 
attention.  In  construing  wills,  the  Courts  have  always  °  ^  ^■ 
borne  in  mind,  that  a  testator  may  not  have  had  the 
same  opportunity  of  legal  advice  in  drawing  his  will,  as 
he  would  have  had  in  executing  a  deed.  And  the  first 
great  maxim  of  construction  accordingly  is,  that  the 
intention  of  the  testator  ought  to  be  observed  (a).  The  Intention  to 
decisions  of  the  Courts,  in  pursuing  this  maxim,  have  ^  observe  . 
given  rise  to  a  number  of  subsidiary  rules,  to  be  applied 
in  making  out  the  testator's  intention  ;  and  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaning  ;  so  that  the  true  legal  construction  of  a 
will  is  occasiotially  different  from  that  which  would 
occur  to  the  mind  of  an  unprofessional  reader.  Cer- 
tainty cannot  be  obtained  without  uniformity,  nor 
uniformity  without  rule.  Eules,  therefore,  have  been 
found  to  be  absolutely  necessary  ;  and  the  indefinite 
maxim  of  observing  the  intention  is  now  largely  qualified 
by  the  numerous  decisions  which  have  been  made 
respecting  all  manner  of  doubtful  points,  each  of  which 
decisions  forms  or  confirms  a  rule  of  construction,  to  be 
attended  to  whenever  any  similar  difficulty  occurs.  It 
is,  indeed,  very  questionable,  whether  this  maxim  of 
observing  the  intention,  reasonable  as  it  may  appear, 
has  been  of  any  service  to  testators  ;  and  it  has  cer-  ■ 
tainly  occasioned  a  great  deal  of  trouble  to  the  Courts. 

(s)  Sect.  33.     See  Wms.  Pers.  K.   B.   228.     Posthumous   issue 

Prop.  512,  17th  ed.  ;    Johnson  v.  can  take,  Re  Griffiths'  Settlement, 

Johnson,  3  Hare,  157  ;    Eccles  v.  1911,  1  Ch.  246. 

Cheyne,  2  Kay  &  J.  676  ;  Griffiths  (a)  30  Ass.   183  a  ;     Y.   B.   9 

V.  Gale,  12  Sim.  354  ;    Eager  v.  Hen.  VI.  24  b  ;  Litt.  a.  586  ;  Perk. 

Fiirnivall,  17  Ch.  D.  115.    Estate  s.  555  ;    2  Black.  Comm.  381. 
duty  attaches  ;   Se  Scott,  1901,  1 
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Technical 
rules. 

Example  of 
an  intended 
life  estate 


Testators  have  imagined  that  the  making  of  wills,  to 
be  so  leniently  interpreted,  is  a  matter  to  which  any- 
body is  competent ;  and  the  consequence  has  been 
an  immense  amount  of  litigation,  on  all  sorts  of  con- 
tradictory and  nonsensical  bequests.  An  intention, 
moreover,  expressed  clearly  enough  for  ordinary  appre- 
hensions, has  often  been  defeated  by  some  technical 
rule,  too  stubborn  to  yield  to  the  general  maxim,  that 
the  intention  ought  to  be  observed.  Thus,  in  one 
case  (6),  a  testator  declared  his  intention  to  be,  that 
^^J*^  *°  *??  °"  his  son  should  not  sell  or  dispose  of  his  estate  for  longer 
time  than  his  life,  and  to  that  intent  he  devised  the 
same  to  his  son  for  his  life,  and  after  his  decease  to  the 
heirs  of  the  body  of  his  said  son.  The  Court  of  King's 
Bench  held,  as  the  reader  would  no  doubt  expect,  that 
the  son  took  only  an  estate  for  his  life  ;  but  this 
decision  was  reversed  by  the  Court  of  Exchequer 
Chamber,  and  it  is  now  well  settled  that  the  decision 
of  the  Court  of  King's  Bench  was  erroneous  (c).  The 
testator  unwarily  made  use  of  technical  terms,  which 
always  require  a  technical  construction  (d).  In  giving 
the  estate  to  the  son  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  the  testator  had,  in  efiect,  given 
the  estate  to  the  son  and  the  heirs  of  his  body.  Now 
such  a  gift  is  an  estate  tail ;  and  one  of  the  inseparable 
incidents  of  an  estate  tail  is,  that  it  may  be  barred  in 
the  manner  already  described  (e).  The  son  was,  there- 
fore, properly  entitled,  not  to  an  estate  for  life  only, 
but  to  an  estate  tail,  which  would  at  once  enable  him 
to  dispose  of  the  lands  for  an  estate  in  fee  simple.  In 
contrast  to  this  case  are  those  to  which  we  have  before 
adverted,  in  the  chapter  on  estates  for  life  (/).  In 
A  •  t  J  J  those  cases,  an  intention  to  confer  an  estate  in  fee  simple 
fee  simple       was  defeated  by  a  construction,  which  ^ave  only  an 


(6)  Perrin   v.    Blake,   4   Burr. 
2579,  1  W.  Bl.  672,  1  Dougl.  343. 
(c)  Fearne,  C.  R.  147—172. 


{d)  Re  Simcoe,  1913,  1  Ch.  552. 
(c)  Ante,  p.  102. 
(/)  Ante,  p.  117. 
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estate  for  life  ;  a  gift  of  lands  or  houses  to  a  person  held  to  be 
simply,  without  words  to  limit  or  mark  out  the  estate  for '"ufe/"*''*'' 
to  be  taken,  was  held  to  confer  a  mere  hfe  interest. 
But,  in  such  cases,  the  Courts,  conscious  of  the  pure 
technicality  of  the  rule,  were  continually  striving  to 
avert  the  hardship  of  its  effect,  by  laying  hold  of  the 
most  minute  variations  of  phrases,  as  matter  of  excep- 
tion. Doubt  thus  took  the  place  of  direct  hardship  ; 
till  the  legislature  thought  it  time  to  interpose.  As  we 
have  seen,  a  remedy  was  provided  by  the  Wills  Act  (^f),  wills  Act. 
which  enacts  (A)  that  where  any  real  estate  shall  be 
devised  to  any  person,  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator 
had  power  to  dispose  of  by  will,  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 
In  these  cases,  therefore,  the  rule  of  law  has  been 
made  to  give  way  to  the  testator's  intention ;  but  the 
case  above  cited,  in  which  an  estate  tail  was  given  when 
a  life  estate  only  was  intended,  is  sufficient  to  show 
that  rules  still  remain  which  give  to  certain  phrases 
such  a  force  and  eSect  as  can  be  properly  directed  by 
those  only  who  are  well  acquainted  with  their  power. 


Another  instance  of  the  defeat  of  intention  arose  in  Gift  in  case 

of  death 
without  issue. 


the  case  of  a  gift  of  lands  to  one  person,  "  and  in  case  °^  '^'^^^^ 


he  shall  die  without  issue,"  then  to  another.  The 
Courts  interpreted  the  wbrds,  "  in  case  he  shall  die 
without  issue,"  to  mean  "  in  case  of  his  death,  and  of 
the  failure  of  his  issue ;  "  so  that  the  estate  was  to  go 
over  to  the  other,  not  only  in  case  of  the  death  of  the 
former,  leaving  no  issue  living  at  his  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  after- 
wards failing  by  the  decease  of  all  his  descendants. 
The  Courts  considered  that  a  man  might  properly  be 

(?)  7  Will.  IV.  &  1  Vict.  u.  26.  {h)  Sect.  28. 
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said  to  be  "  dead  without  issue,"  if  te  had  died  and 
left  issue,  all  of  whom  were  since  deceased;  quite  as 
much  as  if  he  had  died,  and  left  no  issue  behind  him. 
In  accordance  with  this  view,  they  held  such  a  gift  as 
above  mentioned  to  be,  by  implication,  a  gift  to  the 
first  person  and  his  issue,  with  a  remainder  over,  on 
such  issue  failing,  to  the  second.  This  was,  in  fact,  a 
Such  a  gift     ffift  of  an  estate  tail  to  the  first  party  (i) ;   for  an  estate 

held  to  be  an  °   ...      .  .       t.     "^       ., ' 

estate  tail.  tail  IS  ]ust  such  an  estate  as  is  discernible  to  the  issue 
of  the  party,  and  will  cease  when  he  has  no  longer 
heirs  of  his  body,  that  is,  when  his  issue  fails.  Had 
there  been  no  power  of  barring  entails,  this  would  no 
doubt  have  been  a  most  effectual  way  of  fulfiUing  to 
the  utmost  the  testator's  intention.  But,  as  we  have 
seen,  every  estate  tail  in  possession  is  liable  to  be  barred 
and  turned  into  a  fee  simple,  at  the  will  of  the  owner. 
With  this  legal  incident  of  such  an  estate,  the  Courts 
considered  that  they  had  nothing  to  do  ;  and  by  this 
construction,  they  accordingly  enabled  the  first  devisee 
to  bar  the  estate  tail  which  they  adjudged  him  to  possess, 
and  also  the  remainder  over  to  the  other  party.  He 
thus  was  enabled  at  once  to  acquire  the  whole  fee 
simple,  contrary  to  the  intention  of  the  testator,  who 
most  probably  had  never  heard  of  estates  tail,  or  of 
the  means  of  barring  them.  This  rule  of  construc- 
tion had  been  so  long  and  firmly  established,  that 
nothing  but  the  power  of  Parliament  could  effect  an 
alteration.  This  was  done  by  the  Wills  Act,  which 
directs  {k)  that  in  a  will  the  words  "  die  without  issue," 
and  similar  expressions,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  the  lifetime,  or  at  the  death 
of  the  party,  and  not  an  indefinite  failure  of  issue ; 
unless  a  contrary  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or 
of   a    preceding   gift   being,    without   any   imphcation 


Intention 
defeated. 


Wills  Act. 


{i)  1  Jarm.  Wills,  554,  4tli  ed. ; 
Machell  v.  Weeding,  8  Sim.  4,  7. 


(k)  Sect.  29  ;  see  Be  Edwards, 
1894,  3  Ch.  644. 
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arising  from  such  words,  a  gift  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise. 

From  what  has  been  said  it  will  appear  that,  Implication, 
before  the  above-mentioned  alteration,  an  estate  tail 
might  have  been  given  by  will,  by  the  mere  implica- 
tfon,  arising  from  the  apparent  intention  of  the 
testator,  that  the  land  should  not  go  over  to  any  one 
else,  so  long  as  the  first  devisee  had  any  issue  of  his 
body.  In  the  particular  class  of  cases  to  which  we 
have  referred,  this  implication  is  now  excluded  by 
express  enactment.  But  the  general  principle  by 
which  any  kind  of  estates  may  be  given  by  will 
whenever  an  intention  so  to  do  is  expressed,  or  clearly 
implied,  still  remains  the  same.  In  a  deed,  technical 
words  are  always  required  ;  to  create  an  estate  tail 
by  a  deed,  it  is  necessary,  as  we  have  seen  (l),  that 
the  word  heirs,  coupled  with  words  of  procreation,  such 
as  heirs  of  the  body,  or  else  the  words  in  tail,  shall  be 
made  use  of.  So,  we  have  seen  that,  to  give  an  estate 
in  fee  simple,  it  is  necessary  in  a  deed,  to  use  the 
word  heirs,  or  else  the  words  in  fee  simple  (to),  as  words 
of  limitation,  to  hmit  or  mark  out  the  estate.  But  .n  Gift  of  an 
a  will,  a  devise  to  a  person  and  his  seed  (w),  or  to  him  ^m. 
and  his  issue  (o),  and  many  other  expressions,  are 
sufficient  to  confer  an  estate  tail ;  and  a  devise  to  a 
man  and  his  heirs  male,  which  in  a  deed  would  be  held 
to  confer  a  fee  simple  (p),  in  a  will  gives  an  estate  in 
tail  male  (q)  ;  for  the  addition  of  the  word  "  male,"  as 
a  qualification  of  heirs,  shows  that  a  class  of  heirs, 
less  extensive  than  heirs  general,  was  intended  (r) ; 
and  the  gift  of  an  estate  in  tail  male,  to  which,  in  a 

(I)  Ante,  pp.  155,  156,  218.  (p)  Ante,  p.  156. 

(m)  Ante,  pp.  155,  156,218.  (?)  Co.  Litt.  27  a ;    2  Black. 

(n)  Co.   Litt.   9b;     2   Black.  Comm.  115  ;   Silcocks  v.  Silcocks, 

Comm.  115.  1916,  2  Ch.  161. 

(o)  Martin  v.  Swannell,  2  Beav.  (r)  2  Jarm.  Wills,  1846,  6th  ed. 
249  ;  2  Jarm.  Wills,  1930,  6th  ed. 

W.R.P.  18 
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will,  words  of  procreation  are  unnecessary,  is  the  only 
Gift  of  a  fee  gift  which  at  all  accords  with  such  an  intention.  So, 
will.  even   before   the   enactment   directing   that   a   devise 

without  words  of  hmitation  shall  be  construed  to  pass 
a  fee  simple,  an  estate  in  fee  simple  was  often  held  to 
be  conferred,  without  the  use  of  the  word  heirs.  Thus, 
such  an  estate  was  given  by  a  devise  to  one  in  fee 
simple,  or  to  him /or  ever,  or  to  him  and  his  assigns  for 
ever  (s),  or  by  a  devise  of  all  the  testator's  estate,  or  of 
all  his  froferty,  or  all  his  inheritance,  and  by  a  vast 
number  of  other  expressions,  by  which  an  intention 
to  give  the  fee  simple  could  be  considered  as  expressed 
or  implied  {t). 

Uses  and  The  doctrine  of  uses  and  trusts  applies  as  well  to 

a  will  as  to  a  conveyance  made  between  living  parties. 
Thus  a  devise  of  lands  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B.  ; 
and  the  Court  will  compel  him  to  execute  the  trust ; 
unless,  indeed,  he  disclaim  the  "estate,  which  he  is  at 
perfect  liberty  to  do  (u).  But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  will  then  become  a 
question,  on  the  construction  of  the  will,  whether  or 
not  A.  takes  any  legal  estate ;  and,  if  any,  to  what 
extent.  If  no  trust  or  duty  is  imposed  on  him,  he  is 
a  mere  instrument  for  conveying  the  legal  estate  to  B., 
filling  the  same  passive  office  as  a  person  to  whom  a 
feoffment  or  conveyance  has  been  made  to  the  use  of 
another  {x).  From  a  want  of  acquaintance  on  the 
part  of  testators  with  the  Statute  of  Uses  («/),  great 

(s)  Co.   Litt.   9  b;    2  Black.  380. 

Comm.  108.  (s)  2   Jarm.   Wills,   1811   sq., 

(t)  2    Jarm.    Wills,    274    sq.,  6tli  ed.  ;    Baker  v.  White,  L.  R. 

4th  ed.  20  Eq.   166  ;    Be  Brooke,   1894, 

(u)  Nidoson  v.  Wordsworth,  2  1  Ch.  43  ;   see  ante,  pp.  187,  220. 

Swanst.  365,  19  R.  R.  86  ;    Urch  (y)  27  Hen.  VIII.  c.  10  ;   ante, 

V.    Walker,   3   My.    k    Cr.    702 ;  p.  184. 
Siggers  v.  Evans,  5  Ek  &  B.  367, 
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diiSculties  liave  frequently  arisen  in  determining  the 
nature  and  extent  of  the  estates  of  trustees  under 
wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 
But  this  doctrine  having  frequently  been  found  incon- 
venient, provision  has  been  made  in  the  Wills  Act  (2), 
that,  under  certain  circumstances,  not  always  to  be 
easily  explained,  the  fee  simple  shall  pass  to  the 
trustees  instead  of  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 

The  above  examples  may  serve  as  specimens  of  the  Danger  of 
great  danger  a  person  incurs,  who  ventures  to  commit  jg^°''*"^*^  °* 
the  destination  of  his  property  to  a  document  framed 
in  ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determir^d.  The  Wills  Act,  by 
the  alterations  above  mentioned,  effected  some  im- 
provement ;  but  no  Act  of  Parliament  can  give  skill 
to  the  unpractised,  or  cause  everybody  to  attach  the 
same  meaning  to  doubtful  words.  The  only  way, 
therefore,  to  avoid  doubts  on  the  construction  of  wills, 
is  to  word  them  in  proper  technical  language — a  task 
to  which  those  only  who  have  studied  such  language 
can  be  expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  Devise  to 
who  is  his  heir  at  law,  it  is  provided  by  the  Inheritance  ^"' 
Act  (a)  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent. 
Such  heir,  thus  taking  by  purchase  (b),  will  therefore 
become  the  stock  of  descent ;  and  in  case  of  his  decease 
intestate,  the  lands  will  descend  to  his  heir,  and  not  to 
the  heir  of  the  testator,  as  they  would  have  done  had 

(2)  Stat.  7  Will.  IV.  &  1  Vict.  10  Sim.  374 ;    Owen  v.  Gibbons, 

0.  26,  ss.  30,  31.  1902,  1  Ch.  636. 

(a)  Stat.  3  &  4  Will.  IV.  0.  106,  (b)  Ante,  p.  240. 
s.  3  ;  see  Strickland  t.  Strickland, 
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the  lands  descended  on  the  heir.  Before  this  Act,  an 
heir  to  whom  lands  were  left  by  his  ancestor's  will 
was  considered  to  take  by  his  prior  title  of  descent 
as  heir,  and  not  under  the  will, — unless  the  testator 
altered  the  estate  and  limited  it  in  a  manner  difierent 
from  that  in  which  it  would  have  descended  to  the 
heir  (c). 


Real  estate 
devised  now 
vests  in  the 
personal 
representa- 
tives. 


Devise  of  real 
estate  was 
formerly 
independent 
of  executors' 
assent. 


Charge  of 
debts. 


As  we  have  seen  {d),  in  the  case  of  testators  dying 
after  the  year  1897,  their  real  estate  vests  at  once  in 
their  executors,  notwithstanding  any  testamentary  dis- 
position thereof ;  and  the  executors  are  empowered  to 
dispose  of  the  same  to  raise  money  for  payment  of 
the  funeral  and  testamentary  expenses  and  debts  and 
the  legacies,  if  charged  on  the  real  estate  ;  and  the 
devisee  of  lands  takes  no  estate  therein  at  law,  though 
he  his  an  interest  in  them  in  equity,  until  the  executors 
have  either  assented  to  the  devise  in  his  favour  or 
have  expressly  conveyed  the  lands  to  him.  And  if  a 
testator  has  left  no  executor,  his  real  estate  will  vest 
in  his  administrator  cum,  testamento  annexo,  who  will 
have  the  same  powers  in  all  respects  as  an  executor  (e). 
But  where  a  testator  died  before  the  year  1898,  the 
devise  of  his  real  estate  was  quite  independent  of  the 
executors'  assent  or  interference,  unless  the  testator 
should  either  expressly  or  by  implication  have  given 
his  executors  any  estate  in  or  power  over  the  same  (/). 
In  the  middle  of  the  last  century,  however,  the  doctrine 
was  broached,  that  if  a  testator  had  charged  his  real 
estate  with  the  payment  of  his  debts,  such  a  charge 
gave  by  implication  a  power  to  his  executors  to  sell 
his  real  estate  for  the  payment  of  his  debts.  The 
author,  elsewhere,  attempted  to  show  that  this  doctrine, 


(c)  Watk.  Descents,  174,  176 
(229,  231,  4th  ed.). 

(d)  Ante,  pp.  29,  58,  76,  87, 88, 
115,  139,  146,  196,  201,  218,  231, 
236. 


(e)  Wms.  Pers.  Prop.  521, 
17th  ed. 

(/)  See  1  Wms.  V.  &  P.  225, 
2nd  ed. 
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though  recognised  in  several  modern  cases,  was  in- 
consistent with  legal  principles  (g) ;  and  in  this  he 
was  supported  by  the  great  authority  of  Lord  St. 
Leonards  (h).  In  consequence,  however,  of  the  diffi- 
culties to  which  these  cases  gave  rise,  an  Act  was  passed 
by  which,  where  there  was  a  charge  of  debts  or  legacies, 
the  trustees  in  some  cases  and  in  other  cases  the 
executors  of  a  testator  were  empowered  to  sell  his 
real  estate  for  the  purpose  of  paying  such  debts  or 
legacies  {i).  The  powers  given  by  this  Act  are  of  course 
practically  superseded,  in  the  case  of  testators  dying 

(y)  See  the  Author's  Essay  on  {h)  Sug.  Pow.  120 — 122. 

Real  Assets,  u.  6. 

(i)  Stat.  22  &  23  Vict.  c.  35,  passed  13th  Aug.,  1859,  commonly 
called  Lord  St.  Leonards'  Act,  and  now  intituled  the  Law  of  Pro- 
perty Amendment  Act,  1859.     By  sect.  14,  where  by  any  will  which  Where  trus- 
shall  come  into  operation  after  the  passing  of  the  Act,  the  testator  tees  may  sell 
shall  have  charged  his  real  estate  or  any  specific  portion  thereof  with  or  mortgage 
the  payment  of  his  debts  or  of  any  legacy  or  other  specific  sum  of  to  pay  testa - 
money,  and  shall  have  devised  the  estate  so  charged  to  any  trustee  tor's  debts  or 
or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall  legacies, 
not  have  made  any  express  provision  for  the  raising  of  such  debts, 
legacy,  or  sum  of  money  out  of  the  estate,  such  trustee  or  trustees 
may,  notwithstanding  any  trusts  actually  declared  by  the  testator, 
raise  such  debts,  legacy  or  money  by  sale  or  mortgage  of  the  lands 
devised  to  them.     By  sect.   15,  these  powers  are  extended  to  all 
persons  in  whom  the  estate  devised  shall  for  the  time  being  be  vested 
by  survivorship,  descent  or  devise,  or  who  may  be  appointed  to 
succeed  to  the  trusteeship  under  any  power  in  the  will  or  by  the 
Cnurt.     By  sect.  16,  if  any  testator,  who  shall  have  created  such  a  Where  execu- 
charge,  shall  not  have  devised  the  hereditaments  charged  in  such  tors  may  sell 
terms  as  that  his  whole  estate  and  interest  therein  shall  become  or  mortgage, 
vested   in  any  trustee  or  trustees,   the  executor  or  executors  tor  the  to  pay  debts 
time  being  named  in  his  will  (if  any)  shall  have  the  same  power  of  or  legacies, 
raising  the  same  moneys  as  is  before  vested  in  the  trustees,  and  such 
power  shall  devolve  to  the  person  or  persons  (if  any),_in  whom  the 
executorship  shall  for  the  time  being  be  vested.     It  is  not,  however, 
exercisable  by  an  administrator  cum  testamento  annexo  ;   Re  Clay  & 
Tetley,  16  Ch.  D.  3.     By  sect.  17,  purchasers  or  mortgagees  were  not 
to  be  bound  to  inquire  whether  the  powers  thus  conferred  have  been 
duly  exercised  by  the  persons  acting  in  exercise  thereof.     And  by 
sect.  18,  these  provisions  were  not  to  prejudice  or  affect  any  sale  or 
mortgage  made  or  to  be  made  in  pursuance  of  any  will  coming  into 
operation  before  the  passing  of  the  Act ;    nor  were  they  to  extend  Devise  in  fee 
to  a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  testator's  whole  or  in  tail 
estate  and  interest,  charged  with  debts  or  legacies  ;    nor  were  they  charged    with 
to  affect  the  power  of  any  such  devisee  to  sell  or  mortgage  as  he  or  debts, 
they  might  by  law  then  do  ;   see  Re  Wilson,  2  Times  L.  R.  443,  34 
W.  R.  512  ;    Re  Barrow  in  Furness  Corpn.  and  Rawlinson's  Contract, 
1903,  1  Ch.  339.     In  these  cases  the  law  was  that  the  devisee  might, 
in  the  exercise  of  his  inherent  right  of  alienation,  either  sell  or  mort 
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after  1897,  by  the  more  extensive  powers  over  real 
estate  now  conferred  on  executors  by  the  Land  Transfer 
Act,  1897  (k) ;  but  they  remain  applicable  in  cases  of 
death  before  1898. 


Executors 
now  take 
freeholds 
vested  in  a 
scle  trustee  or 
mortgagee. 


And  a  power 
to  convey 
freehold 
estate 

contracted  to 
be  sold. 


As  we  have  seen  (l),  under  the  Conveyancing  Act, 
1881,  freehold  estate  of  inheritance  vested  in  any 
person  solely  upon  any  trust,  or  by  way  of  mortgage, 
now  devolves,  on  his  death,  to  his  personal  represen- 
tatives. And  the  same  Act  (m)  empowers  the  tenant's 
personal  representatives  to  convey  the  fee  simple  or 
other  freehold  interest  descendible  to  his  heirs  general 
in  any  land  for  the  purpose  of  giving  effect  to  a  con- 
tract for  sale  thereof,  subsisting  at  his  death  and 
enforceable  against  his  heir  or  devisee  (w). 


Wills  in 
Middlesex 
and  York- 
shire to  be 
registered. 


Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-Hull,  must 
be  duly  registered  in  the  county  register,  in  order  to 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Registry  Acts  for  those  places  (o)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 


Charges  of        gage  the  lands  devised  to  him  ;    but  if  legacies  only  were  charged 

legacies   only,  thereon,  the  purchaser  or  mortgagee  was  bound   to    see  his  money 

duly  applied  in  their  payment ;    Horn  v.  Horn,  2  Sim.  &  Stu.  448 ; 

Charge   of         Essay  on  Real  Assets,  p.  63  ;    Re  Rebbeck,  63  L.  J.  Ch.  596.     It, 

debts.  however,  the  testator's  debts  were  charged  on  the  lands,  then,  whether 

there  were  legacies  also  charged  or  not,  the  practical  impossibility 

of  obliging  the  purchaser  or  mortgagee  to  look  to  the  payment  of 

so  uncertain  a  charge  exonerated  him  from  all  liability  to  do  more 

than  simply  pay  his  money  to  the  devisee  on  his  sole  receipt ;   Essay 

on  Real  Assets,  pp.  62,  63  ;   Corser  v.  Carhoright,  L.  R.  7  H.  L.  731 : 

Re  Henson,  1908,  2  Ch.  356,  361—364. 


(k)  Ante,  pp.  236,  237. 

(l)  Ante,  pp.  202,  256. 

(m)  Stat.  44  &  45  Vict.  c.  41, 
s.  4 ;  see  Wms.  Conv.  Stat.  54 
—58. 

(»)  See  ante,  p.  196  ;  I  Wms. 
V.  &  P.  530,  533,  2nd  ed. 


(o)  Stats.  7  Anne,  c.  20,  s.  8  ; 
2  &  3  Anne,  c.  4,  s.  20  ;  6  Anne, 
c.  62  (6  Anne,  c.  35,  in  Ruff- 
head)  ;  8  Geo.  II.  c.  6,  s.  15.  See 
ante,  p.  222  ;  Wms.  Conv.  Stat. 
21—23. 
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Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas  ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  {p). 
But  in  consequence  of  the  construction  placed  upon 
these  Acts  by  the  Courts  of  Equity  (q),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 
devising  the  same  land,  he  could  not,  by  registering  his 
deed,  gain  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (r).  The  Vendor  and  New  enact- 
Purchaser  Act,  1874  (s),  provides  (t)  that,  where  the  purchasers 
will  of  a  testator  devising  lands  in  Middlesex  or  York-  ^^^  ™°'^''" 
shire  has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 
deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.  As  we  have  seen  (m),  the  old 
Yorkshire  Kegistry  Acts  were  repealed  by  the  Yorkshire 
Registries  Act,  1884  (x).  By  this  Act,  wills  affecting 
lands  in  Yorkshire  may  be  registered  thereunder  ;  and 
every  will  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  (?/),  a 
period  of  six  months  after  the  death  of  the  testator,  or 
according  to  the  date  of  registration  thereof,  if  such 
date  of  registration  be  not  within,  or  under  this  Act  to 

(p)  Chadwick    v.    Turner,    34  («)  Ante,  p.  223. 

Beav.   634,   L.   R.    1    Ch.    310 ;  (x)  Stat.  47  &  48  Vict.  u.  54, 

1  Wms.  V.  &  P.  376,  2nd  ed.  b.  51. 

{q)  See  ante,  pp.  222,  223.  (y)  See  sect.  11,  which  provides 

(r)  Wms.  ConT.  Stat.  23,  and  for  registration  of  notice  of  a  will 

n.   [q).  within  six  months  after  the  tes- 

(«)  Stat.  37  &  38  Vict.  c.  78.  tator's   death,   if   the   will   itself 

(t)  Sect.  8.     See  Wms.  Conv.  cannot  be  registered  within  the 

Stat.  21 — 24.  same  period. 
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be  deemed  to  be  witbin,  such  period  of  six  months  (z). 
Registration    Tbis  Act  also  provides  for  tbe  registration  of  an  affidavit 

in  Yorkshire       r    •    .      .  ;  ,•  jj.        xi  •     j.-  £      • 

of  affidavit  of  '^^  mtestacy  at  any  time  alter  the  expiration  ot  six 
intestacy.  months  from  tbe  death  of  a  person  holding  land  within 
Yorkshire  and  Kingston-upon  Hull ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assurance  for  valuable  consideration 
made  or  executed  by  any  person  who  would  be  em- 
powered to  make  or  execute  the  same  in  case  of  such 
intestacy,  and  duly  registered,  shall  have  priority  over 
any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
Sic.  tration  of  such  assurance  or  will  an4  not  within  or 

under  this  Act  to  be  deemed  to  be  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (a). 
As  we  have  seen  (b),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable  interest  under  any 
priority  given  by  the  Act  shall  lose  any  such  priority 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud. 

Succession  As  a  rule,  every  person  succeeding  to  any  beneficial 

"  ^"  interest  in  real  property  as  heir,  or  under  a  will,  upon 

any  death  which  has  occurred  after  the  Succession  Duty 
Act,  1853,  is  liable  to  pay  succession  duty  on  the  value 
of  the  succession  at  the  rate  stated  below,  and  the  duty  is 
a  charge  on  the  property  as  mentioned  in  the  note  (c). 

(z)  Sects.   4,    14,   as  amended      s.  12.     The  words  or  will  appear 
by  48  &  49  Vict.  e.  26,  s.  4.  superfluous. 

(a)  Stat.  47  &  48  Vict.  u.  54,  (6)  Ante,  p.  224. 

(c)  Stat.  16  &  17  Vict.  c.  51,  as  to  which,  and  as  to  succession  duty 

generally,  see  2  Wms.  V.  &  P.  1260  sq.,  2nd  ed.     By  sect.  2,  every 

Dispositions     past  or  future  disposition  of  property,  by  reason  whereof  any  person 

and  devolu-     has  or  shall  become  beneficially  entitled  to  any  property  or  the 

tions  creating  income  thereof  upon  the  death  of  any  person  dying  on  or  after  the 

liability  to        19th  May,   1853,  either  immediately  or  after  any  interval,  either 

succession         certainly  or  contingently,  and  either  originally  or  by  way  of  substitu- 

duty.  tive  limitation,  and  every  devolution  by  law  of  any  beneficial  interest 

in  property,  or  the  income  thereof,  upon  the  death  of  any  person 

dying  on  or  after  that  date,  to  any  other  person,  in  possession  or 
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expectancy,  is  deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution  a  "  suc- 
cession." And  by  ss.  10,  18,  as  amended  by  10  Edw.  VII.  c.  8, 
s.  58  (1),  duty  is  charged  on  such  "  successions  "  (except  where 
legacy  duty  is  charged  thereon)  at  the  following  rates  : — 

Where  the  successor  is  to  the  predecessor  (who  in  the  case  of  Rates  of 
intestacy  appears  to  be  the  last  possessor  (not  the  last  purchaser ;  Succession 
Hanson  on  Succession  Duty,  239,  240,  3rd  ed.),  and  in  the  case  of  a  Duty, 
will  is  the  testator)  : — 

(1)  Lineal  issue  or  ancestor,   or  husband  or  wife,  £1   per  cent., 
subject  to  the  exemptions  mentioned  below. 

(2)  Brother  or  sister,   or  descendant  of  a   brother  or  sister,  £5 
(originally  £3)  per  cent. 

(3)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of 
such  brother  or  sister,  £10  (originally  £5)  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or  de- 
scendant of  such  brother  or  sister,  £10  (originally  £6)  per  cent. 

(5)  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

By  stat.  51  Vict.  u.  8,  s.  21  (1),  additional  succession  duties  were  Additional 
charged  at  the  rate  of  10s.  per  cent,  in  case  (1),  above,  and  £1  10s.  succession 
per  cent,  in  the  other  cases.     But  by  stat.  57  &  58  Vict.  u.  30,  o.  1,  duties, 
these  duties  are  not  to  be  levied  in  respect  of  property  chargeable 
with  estate  duty. 

Legacy  duty  is  payable  on  bequests  by  will  of  personal  estate  Legacy  duty, 
(other  than  bequests  of  leasehold  property  or  of  legacies  payable  out 
of  or  charged  upon  real  estate,  or  the  rents  and  profits  or  proceeds 
of  sale  or  mortgage  thereof  ;  all  of  which  are  now  liable  to  succession 
duty),  and  it  is  charged  at  the  same  rates  as  above  stated  for  succes- 
sion duty  (excepting  the  additional   duties) ;   see  stats.  55  Geo.  III. 
c.  184,  schedule,  part  iii.  ;   16  &  17  Vict.  c.  51,  ss.  1,  10,  19  ;   51  Vict, 
c.  8,  s.  21  (2) ;  10  Edw.  VII.  c.  8,  s.  58,  which  increased  the  rates  of 
duty  ;    Wms.  Pers.  Prop.  500-502,  17th  ed.     A  person  chargeable  Wife  or 
with  legacy  or  succession  duty,  who  shall  have  been  married  to  any  husband 
wife  or  husband  of  nearer  consanguinity  than  himself  or  herself  to  the  of  nearer 
testator  or  predecessor,  pays  the  same  rate  of  duty  only  as  such  wife  of  kin. 
or  husband  would  have  been  chargeable  with ;   stat.  16  &  17  Vict, 
u.  51,  s.  11. 

Gifts  by  will  of  property  on  trust  for  any  charitable  or  public  pur-  Charitable 
poses  are  subject  to  succession  duty  at  the  rate  of  £10  per  cent,  on  bequests, 
the  amount  or  principal  value  thereof ;    stat.  16  &  17  Vict.  c.  51, 
s.  16. 

Legacy  or  succession  duty  at  the  rate  of  1  per  cent,  as  between  Legacy  or 
lineal  issue  and  ancestor  was  not  payable  in  respect  of  any  property  succession 
on  the  value  of  which  either  probate  or  account  duty  had  been  paid,  duty  as 
or  in  respect  of  property  chargeable  with  estate  duty  on  any  death  between 
occurring  after  the   1st  August,    1894.     And  legacy   or  succession  ancestor 
duty  was  not  payable  as  between  husband  and  wife  on  any  death  and  issue, 
occurring  before  the  30th  April,  1909.     See  stats.  55  Geo.  III.  u.  184,  and  husband 
schedule,  part  iii. ;    16  &  17  Vict.  c.  51,  s.  18 ;   44  Vict.  c.  12,  o.  41  ;  and  wife. 
57  &  58  Vict.  u.  30,  ss.  1,  24.     But  by  stat.  10  Edw.  VII.  c.  8,  h.  58, 
sub-ss.  2 — 4,  legacy  and  succession  duty  at  the  rate  of  1  per  cent,  were 
re-imposed  as   between  lineal  issue  and  ancestor  and  imposed  as 
between    husband   and   wife,    subject   to    exemption    in    the    cases 
following  : — 

(o)  Where  the  principal  value  of  the  property  passing  on  the  death  Exemptions 
of  the  deceased  in  respect  of  which  estate  duty  is  payable  from  such 
(other  than  property  in  which  the  deceased  never  had  an  duty 
interest,  and  property  of  which  the  deceased  never  was 
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Exemptions 
from  legacy 
and  succes- 
sion duty. 


Charge  of 
succession 
duty. 


Formerly 
payable  on 
the  annual 
value  for  the 
successor's 
life. 


competent  to   dispose  and  which   on   his   death   passes   to 

persons  other  than  the  husband  or  wife  or  a  lineal  ancestor 

or  descendant  of  the   deceased)   does  not  exceed  £15,000, 

whatever  may  be  the  value  of  the  legacy  or  succession ; 

(6)  Where  the  amount  or  value  of  ihe  legacy  or  succession  together 

with  any  other  legacies  or  successions  derived  by  the  same 

person  from  the  testator,  intestate  or  predecessor  does  not 

exceed  £1000,  whatever  may  be  the  principal  value  of  such 

property  ; 

(c)  Where  the  person  taking  the  legacy  or  succession  is  the  widow 

or  a  child  under  the  age  of  twenty-one  years  of  the  testator, 

intestate  or  predecessor,  and  the  amount  or  value  of  the 

legacy   or   succession   together   with  any   other  legacies   or 

successions  derived  by  the  same  person  from  the  testator, 

intestate  or  predecessor,  does  not  exceed  £2000,  whatever 

may  be  the  principal  value  of  such  pr  perty. 

By  sub-s.  3,  in  this  section,  the  expression  "  deceased  "  means,  as 

to  legacy  duty,  the  testator  or  intestate,  and  in  the  case  of  a  succession 

arising  through  devolution  by  law,  the  person  on  whose  death  the 

succession  arises,  and  in  the  case  of  a  succession  arising  under  a 

disposition,  the  person  on  whose  death  the  first  succession  thereunder 

arises.     And  by  sub-s.  4,  this  section  shall  take  effect  as  to  legacy  duty 

where  the  testator  or  intestate  dies  on  or  after  the  30th  April,  1909, 

and  in  the  case  of  a  succession  arising  through  devolution  by  law 

only  where  the  succession  arises  on  or  after  that  dette,  and  in  the  case 

of  a  succession  arising  under  a  disposition,  only  if  the  first  succession 

under  the  disposition  arises  on  or  after  that  date. 

Legacy  or  succession  duty  is  not  payable  by  any  member  of  the 
royal  family ;  or  where  the  value  of  the  whole  personal  estate  or 
succession  is  less  than  £100  ;  or  where  the  net  value  of  the  property, 
in  respect  of  which  estate  duty  is  payable  on  some  death  (exclusive  of 
property  settled  otherwise  than  by  the  will  of  the  deceased)  does  not 
exceed  £1000,  and  the  fixed  duty  (payable  where  the  gross  value  of 
such  property  does  not  exceed  £500)  or  estate  duty  has  been  paid 
upon  the  principal  value  of  that  estate  ;  or  on  objects  of  national, 
scientific,  historic,  or  artistic  interest  while  enjoyed  in  kind  ;  see  stats. 
55  Geo.  III.  c.  184,  schedule,  part  iii.  ;  16  &  17  Vict.  o.  51,  s.  18 ;  43 
&  44  Vict.  c.  14,  s.  13  ;  52  Vict.  c.  7,  s.  10  (2) ;  57  &  58  Vict.  o.  30, 
s.  16  ;  10  Edw.  VII.  0.  8,  ss.  58  (2),  61  (2),  63.  As  to  remission  of 
death  duties  in  case  of  persons  killed  in  war,  see  stats.  63  Vict.  c.  7, 
s.  14  ;  4  &  5  Geo.  V.  c.  76  ;  5  &  6  Geo.  V.  c.  89,  s.  46  ;  7  &  8  Geo.  V. 
c.  31,  s.  29  ;  8  &  9  Geo.  V.  c.  15,  s.  42  ;  9  &  10  Geo.  V.  c  32, 
s.  31. 

By  the  Succession  Duty  Act,  1853,  succession  duty  is  a  first  charge 
o»  the  interest  of  the  successor,  and  of  all  persons  claiming  in  his  right, 
in  all  the  real  property  on  which  it  is  assessed ;  and  is  also  a  debt 
due  to  the  Crown  from  the  successor,  having,  in  the  case  of  real 
property  comprised  in  any  succession,  priority  over  all  charges  and 
interests  created  by  him.  Under  this  Act,  the  duty  on  a  succession  to 
real  property  was  made  payable  on  the  value  (to  be  ascertained  as 
directed  in  the  Act)  of  an  armuity  equal  to  the  annual  value  of  such 
property  during  the  successor's  life,  or  for  any  less  period  during  which 
he  might  be  entitled ;  and  the  duty  was  to  be  paid  by  eight  equal 
half-yearly  instalments,  commencing  at  the  end  of  twelve  months 
after  the  successor  should  have  become  entitled  to  the  beneficial 
enjoyment  of  the  property.  But  if  the  successor  should  die  before 
all  such  instalments  should  have  become  due,  then  any  instalment 
not  due  at  his  decease  should  cease  to  be  payable ;  except  in  the 
case  of  a  successor  who  should  have  been  competent  to  dispose  by 
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By  the  Finance  Act,  1894  (ci!),  a  duty  called  estate  Estate  duty, 
duty  is  charged  upon  the  principal  value  of  all  real 
or  personal  property  which  passes,  whether  upon  in- 
testacy, by  will  or  by  settlement,  on  the  death  of  any 
person  dying  after  the  1st  of  August,  1894.  The 
rate  of  duty  is  graduated  according  to  the  value  of  the 
estate  as  stated  in  the  note  (e) ;    and  to  determine  the 

will  of  a  continuing  interest  in  such  property,  in  which  case  the 
instalments  unpaid  at  his  death  should  be  a  continuing  charge  on 
such  interest  in  exoneration  of  his  other  property,  and  should  be 
payable  by  the  owner  for  the  time  being  of  such  interest.     See  stats. 
16  &  17  Vict.  c.  51,  ss.  21,  42,  44  ;  52  Vict.  c.  7,  a.  12  ;  A.-O.  v.  Seftm, 
11  H.  L.  C.  257  ;  A.-6.  v.  Halleit,  2  H.  &  N.  368.     By  stat.  51  Vict.  c. 
8,  B.  22,  the  successor  was  given  the  option  of  paying  haU  the  succes- 
sion duty  by  four  equal  annual  instalments,  commencing  at  the  end  of 
a  year  after  entering  upon  enjoyment,  and  the  other  half  either  upon 
the  day  of  payment  of  the  last  of  such  instalments,  or  by  four  further 
annual  instalments  with  interest  at  £4  per  cent,   on  the  amount 
remaining  unpaid.     By  the  Finance  Act,  1894,  succession  duty  is  Now  charge- 
payable  on  the  principal  value  (less  the  estate  duty  created  by  that  able  on  the 
Act  and  the  expenses  of  paying  the  same)  of  any  real  property,  if  the  principal 
successor  is  "  competent  to  dispose  of  the  property,"  that  is,  if  he  is  a  value,  where 
person  having  "  such  an  estate  or  interest  therein  or  such  general  the    successor 
power  as  would,  if  he  were  sui  juris,  enable  him  to  dispose  of  the  is  absolutely 
property,  including  a  tenant  in  tail  whether  in  possession  or  not."     In  entitled, 
such  case  the  succession  duty  is  made  a  charge  on  the  property,  and  is 
payable  by  the  same  instalments  (to  commence  twelve  months  after 
the  successor  has  become  entitled  in  possession)  and  with  the  same 
interest  as  are  authorised  by  the  Act  in  the  case  of  estate  duty  on 
real  property  ;  stats.  57  &  58  Vict.  c.  30,  ss.  18,  22  (2,  a) ;  see  s.  7  (5) ; 
69  &  60  Vict.  c.  28,  s.  18  (2) ;   10  Edw.  VII.  c.  8,  s.  60  ;  9  &  10  Geo.  V. 
u.  32,  s.  30  ;  and  note  (c),  ante,  p.  281. 

(d)  Stat.  57  &  58  Vict.  c.  30,      interest   at   4   (formerly   3)   per 


1,  2,  22,  24.  This  Act  has 
been  amended  by  stats.  59  &  60 
Vict.  c.  28,  ss.  14—24  ;  61  &  62 
Vict.  u.  10,  ss.  13,  14  ;  63  Vict, 
c.  7,  ss.  11—14;  7  Edw.  VII. 
c.  13,  ss.  12—16  ;  10  Edw.  VII. 
c.  8,  ss.  64—64 ;  2  &  3  Geo.  V. 
c.  8,  s.  9 ;  4  &  5  Geo.  V.  c.  10, 
ss.  12—16  ;  9  &  10  Geo.  V.  c.  32, 
ss.  29 — 31.  Estate  duty  on  real 
property    may    be    paid,    with 


cent.,  by  yearly  or  half-yearly 
instalments,  extending  over  eight 
years  from  the  death  ;  but  if  the 
property  be  sold,  the  duty  shall 
be  paid  on  completion  of  the  sale ; 
stats.  67  &  68  Vict.  o.  30,  s.  6  (8)  ; 
59  &  60  Vict.  c.  28,  ss.  18,  40  ;  9 
&  10  Geo.  V.  0.  32,  =.  30.  As 
to  estate  duty  generally,  see 
2  Wms.  V.  &  P.  1293  sq.,  2nd  ed. 


(«) 


Where  the  princiiial  value  of  the  estate 


At  the  rate 
per  cent,  of 


Exceeds 


£ 

£ 

100  and  does  not  exceed 

500 

500 

1,000 

1,000 

5,000 

5,000 

10,000 
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rate  of  duty  to  be  paid,  all  the  property  so  passing  must, 
as  a  rule,  be  aggregated  so  as  to  form  one  estate  (/). 


Where  the  principal  value  of  the  estate 

At  the  rate 
per  cent,  of 

£ 

£ 

Exceeds 

10,000  and  does  not  exceed       15,000    .... 

5 

,, 

15,000 

20,000    .... 

6 

20,000 

25,000    .... 

7 

25,000 

30,000    .... 

8 

30,000 

40,000    .... 

9 

40,000 

50,000    .... 

10 

50,000 

60,000    .... 

11 

60,000 

70,000    .... 

12 

70,000 

90,000    .... 

13 

90,000 

110,000    .... 

14 

gradually  increasing  furth 

er   up   to  30  per  cent,  for 

over  £1,000,000  and  40  per 

cent,  for  over  £2,000,000. 

See  stats.  9  &  10  Geo.  V.,  c.  32,  s.  29,  and  Third  Schedule,  replacing 
4  &  5  Geo.  V.  c.  10,  s.  12  ;  10  Edw.  VII.  c.  8,  s.  54  ;  7  Edw.  VII. 
c.  13,  =.  12  ;   57  &  58  Vict.  c.  30,  s.  17. 

( / )  Stats.  57  &  58  Vict.  c.  30,  ss.  4,  7  (10),  15  (2),  16  (3),  17  ;  59  & 
60  Vict.  c.  28,  ss.  17,  20  (1) ;  63  Vict.  c.  7,  ss.  12,  13  :  7  Edw.  VII. 
c.  13,  s.  16 :  see  A.-G.  v.  Thynne,  1914,  1  K.  B.  351.  Under  the 
Settlement  Finance  Act,  1894,  where  property,  in  respect  of  which  estate  duty 
estate  duty,  was  leviable,  was  settled  by  the  will  of  the  deceased,  or  having  been 
settled  by  some  other  disposition,  taking  effect  after  the  1st  Aug., 
1894,  passed  thereunder  on  the  death  of  the  deceased  to  some  person 
not  "  competent  to  dispose  of  the  property  "  (which  meant,  with 
regard  to  land,  not  competent  to  dispose  of  the  whole  estate  therein  as 
tenant  in  fee  simple  or  in  tail  or  under  a  power  exercisable  for  one's 
own  benefit),  a  further  duty,  called  settlement  estate  duty,  was 
leviable  at  the  rate,  first,  of  1,  and  afterwards  of  2,  per  cent,  on  the 
principal  value  of  the  property  so  settled,  except  where  the  only  life 
interest  in  the  property  after  the  death  of  the  deceased  was  that  of  a 
husband  or  wife  of  the  deceased.  But  during  the  continuance  of  the 
settlement  the'  settlement  estate  duty  was  not  to  be  payable  more 
than  once.  And  when  estate  duty  had  once  been  paid  in  respect  of 
settled  property,  it  was  not  payable  again  until  the  death  of  a  person 
who  was  "  competent  to  dispose  of  the  property."  But  by  the  Finance 
Act,  1914,  settlement  estate  duty  is  not  to  be  levied  in  the  case  of 
persons  dying  after  the  11th  May,  1914  ;  and  the  relief  against  pay- 
ment of  estate  duty  more  than  once  during  the  continuance  of  a 
settlement  was  taken  away,  except  as  regards  payment  of  such  duty 
on  the  death  of  the  widow  or  widower  of  one  on  whose  death  estate 
duty  has  been  paid.  Some  relief,  however,  is  granted  in  cases  where 
settlement  estate  duty  has  been  already  paid,  and  where  estate  duty 
has  been  paid  in  respect  of  any  interest  in  land  or  a  business  (not 
carried  on  by  a  company)  passing  on  some  person's  death  and  within 
five  years  thereafter  estate  duty  again  becomes  payable  in  respect 
of  the  same  property,  or  any  part  thereof,  on  the  death  of  the  person 
to  whom  the  property  passed  on  the  first  death.  See  stat.  4  &  5 
Geo.  V.  c.  10,  ss.  14,  15,  altering  the  law  enacted  in  57  &  58  Vict.  u.  30, 
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Where  estate  duty  is  leviable  on  any  property  wMch  does  Charge  of 
not  "  pass  to  the  executor  as  such  "  (as  in  the  case  with    ^  ^  **     "  ^' 
real  property  (g) ),  a  part  of  the  estate  duty,  proportionate 
to  the  value  of  such  property,  is  a  first  charge  thereon  ; 
except  as  against  a  bond  fide  purchaser  thereof  for  valu- 
able consideration  without  notice  (h).    Under  the  Finance  Increment 
Act,   1910  (i),  a  duty  called  increment  value  duty  is  ^^  death.^ 
charged  on  the  increment  value  (as  defined  in  the  Act  (k)  ) 
of  any  land,  on  the  occasion  (amongst  others)  of  the  death 
of  any  person  dying  on  or  after  the  29th  of  April,  1910, 
where  the  fee  simple  of  the  land,  or  any  interest  (as 
defined  in  the  Act  (I) )  in  the  land  is  comprised  in  the 
property  passing  on  the  death  of  the  deceased  within  the 
meaning  of  the  Finance  Act,  1894  (m),  and  its  amend- 
ments.    This  duty  appears  to  be  charged  on  any  property  Charge 
which  does  not  pass  to  the  executor  as  such  in  the 
same  manner  as  estate  duty  (n). 

ss.  5,  17,  21  (4),  22  (1,  h,  i,  2,  a);  59  &  60  Vict.  o.  28,  =.  19  ;  61  &  62 
Vict.  c.  10,  ss.  13,  14 ;  10  Edw.  VII.  c.  8,  s.  54 ;  A.-G.  v.  Milne,  1914, 
A.  C.  765  :   Re  Booth,  1916,  1  Ch.  349. 


(g)  See  2  Wms.  V.  &  P.  1307, 
1313—1315,  2nd  ed. 

(h)  Stat.  57  &  58  Vict.  c.  30, 
s.  9  (1)  ;  Re  Palmer,  1900,  W.  N. 
9;  Re  Sharman,  1901,  2  Ch. 
280. 

(j)  Stat.  10  Edw.  VII.  e.  8 
(passed  29th  April,  1910),  s.  1  (6). 
As  to  increment  value  duty,  see 
1  Wms.  V.  &  P.  705  sq.  ;  2  ib. 
1323,  2nd  ed. 

(*)  See  S3.  2,  25—32  ;  Lmnsden 


Y.  Inland  Revenue  Cmnmrs.,  1914, 
A.  C.  877 ;  Inland  Revenue 
Commrs.  v.  Clay,  1914,  3  K.  B. 
466  ;  Inland  Revenue  Commrs.  v. 
Walker,  1915,  A.  C.  509. 

(I)  See  s.  41. 

(m)  Stat.  57  &  58  Vict.  i;.  30, 
ss.  1,  2  (1,  a,  b,  c,  3). 

(»)  See  Stat.  10  Edw.  VII.  c.  8, 
s.  5;  2  Wms.  V.  &  P.  1324, 
2nd  ed. 
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CHAPTEK  XI. 

OS  creditors'  rights. 

In  the  present  chapter  it  is  proposed  to  consider 
the  rights,  which  creditors  may  acquire,  to  take  free- 
holds in  their  debtor's  possession,  to  satisfy  their 
debts.  The  liabiUty  of  an  estate  of  freehold  to  aliena- 
tion for  debt  has  been  already  briefly  noticed  (o) ;  and 
we  have  seen  that  it  may  arise  either  in  the  tenant's 
lifetime,  or,  in  the  cases  of  estates  of  inheritance,  after 
his  death.  Alienation  for  ordinary  debts  may  take 
place  in  the  tenant's  lifetime,  either  in  execution  of 
a  judgment  against  him  or  on  his  bankruptcy.  But 
in  the  case  of  debts  to  the  Crown,  the  debtor's  lands 
may  be  taken,  as  well  in  his  lifetime  as  after  his 
death,  under  the  special  remedies,  which  the  Crown 
has  for  the  recovery  of  its  debts.  We  will  examine, 
first,  the  liability  of  an  estate  in  fee  simple  to  aliena- 
tion for  debt ;  then  that  of  estates  tail  and  of  freehold 
estates  not  of  inheritance ;  and  will  consider,  lastly, 
the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liability  attached  Liability  in 
to  an  estate  in  fee  simple  to  be  seized  for  the  tenant's  judgment 
debts  in  his  lifetime,  the  mere  contracting  of  a  debt  debts, 
gives  the  creditor  no  charge  on  the  debtor's  property, 
but  only  the  right  to  sue  him  personally  (b):    And  it 
is  not  until  the  creditor  has  obtained  the  judgment 
of  a  court  of  justice  in  his  favour  that  the  debtor's 

(a)  Ante,  pp.  82 — 84.  Re  Ehrmann  Bros.,  Ltd.,   1906, 

(6)  Turner,  L.  J.,  Johnson  v.  2  Ch.  697,  709.     There  was  an 

Gallagher,  3  De  G.,  F.  &  J.  494,  exception  at  common  law,  in  the 

519,  520  ;   James,  L.  J.,  Pike  v.  case  of  a  debt  to  the  Crown  ;  see 

Fitzgibbon,  17  Ch.  D.  454,  461  ;  below. 
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Judgment 
debts. 


Statute 
allowing 
judgment 
creditor  to 
seize  half 
the  debtor's 
land. 


Writ  of  elegit, 


property  can  be  taken,  in  execution  of  the  judgment  (c), 
to  satisfy  his  claim.  In  our  law,  the  judgment  debts 
of  a  tenant  in  fee  long  affected  his  lands  with  a  peculiar 
and  extensive  liability  to  be  taken  in  execution,  not 
only  in  his  own  hands,  but  also  in  the  hands  of  pur- 
chasers from  him.  At  the  present  time,  however,  a 
course  of  complicated  legislation  has  ended  in  placing 
such  restrictions  on  the  exercise  of  judgment  creditors' 
rights  against  their  debtors'  lands,  as  reduce  to  a 
minimum  the  possibility  of  "any  hardship  being  caused 
to  a  purchaser  for  value.  The  first  enactment  which 
gave  to  a  judgment  creditor  a  remedy  against  the 
lands  of  his  debtor  was  made  in  the  reign  of 
Edward  I.  (d),  shortly  before  the  passing  of  the  Statute 
of  Quia  Emptores  (e),  which  sanctioned  the  full  and 
free  alienation  of  fee  simple  estates.  By  this  enact- 
ment it  is  provided,  that,  when  a  debt  is  recovered  or 
acknowledged  in  the  King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ 
of  fieri  facias  unto  the  sheriff  of  the  lands  and 
goods  {g),  or  that  the  sheriff  deliver  to  him  all  the 
chattels  of  the  debtor  (saving  only  his  oxen  and  beasts 
of  his  plough)  [h),  and  the  one  half  of  his  land,  until 
the  debt  be  levied  according  to  a  reasonable  price  or 
extent.  The  writ  issued  by  the  Court  to  the  sheriff, 
under  the  authority  of  this  statute,  was  called  a  writ 
.  of  elegit ;  so  named,  because  it  was  stated  in  the  writ 
that  the  creditor  had  elected  {elegit)  to  pursue  the 
remedy  which  the  statute  had  thus  provided  for  him  (■!;). 


(c)  See  ante,  p.  24,  n.  (c). 

{d)  Stat.  13  Edw.  I.  c.  18, 
called  the  Statute  of  Westminster 
the  Second. 

(e)  Stat.  18  Edw.  I.  o.  1. 

(/)  Ante,  p.  9,  n.  (e). 

(jr)  As  to  the  writ  oi  fieri  facias 
see  Wms.  Pers.  Prop.  107,  17th 
ed. 

{h)  Since   the   commencement 


of  the  year  1884,  it  has  no  longer 
been  possible  to  take  the  goods  of 
a.  debtor  under  a  writ  of  elegit, 
and  the  writ  has  extended  to 
lands  and  hereditaments  only  ; 
see  Stat.  46  &  47  Vict.  c.  52, 
s.  146,  sub-s.  1,  not  repealed  by 
4  &  5  Geo.  V.  c.  59,  s.  168. 

(t)  Co.  Litt.  289  b  ;   Bac.  Abr. 
tit.  Execution  (C  2). 
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One  moiety  only  of  the  land  was  allowed  to  be  taken, 
because  it  was  necessary,  according  to  the  feudal  con- 
stitution of  our  law,  that,  whatever  were  the  difficulties 
of  the  tenant,  enough  laiid  should  be  left  him  to 
enable  him  to  perform  the  services  due  to  his  lord  {k). 
The  statute,  it  will  be  observed,  was  passed  prior  to 
the  time  when  the  ahenation  of  estates  in  fee  simple 
was  sanctioned  by  Parliament,  and  there  can  be  no 
doubt,  that  long  after  the  passing  of  this  statute  the 
vendors  and  purchasers  of  landed  property  held  a  far 
less  important  place  in  legal  consideration  than  they 
do  at  present.  This  circumstance  may  account  for 
the  somewhat  harsh  construction,  which  was  soon  Construction 
placed  on  this  statute,  and  which  continued  to  be  °  e  s  a  u  . 
appUed  to  it,  until  its  replacement  by  the  Judgments 
Act,  1838  (l).     It  was  held  that,  if  at  the  time  when  Half  the  land 

,,.,  ,r.i/-s         ,  ■  rii  seizable  in  the 

the  judgment  of  the  Court  was  given  tor  the  recovery  hands  of 

of  the  debt,  or  awarding  the  damages,  the  debtor  had  purchasers. 

lands,   but  afterwards  sold  them,   the   creditor  might 

stiU,  under  the  writ  with  which  the  statute  had  fur- 

aished  him,  take  a  moiety  of  the  lands  out  of  the  hands 

of  the  purchaser  (m).      It  thus  became  important  for 

all  purchasers  of  lands  to   ascertain  that  those  from 

whom  they  purchased  had  no  judgments  against  them. 

For,  if  any  such  existed,  one  moiety  of  the  lands  would 

still  remain  liable  to  be  taken  out  of  the  hands  of  the 

purchaser  to  satisfy  the  judgment  debt  or  damages. 

It  was  also  held  that  if  the  debtor  purchased  lands  Debtor'a 

after  the  date  of  the  judgment,  and  then  sold  them  lands'se^ble. 

again,  even  these  lands  would  be  liable,  in  the  hands  of 

the  purchaser,  to  satisfy  the  claims  of  the  creditors 

under  the  writ  of  elegit  (n).     In  consequence  of  the 

construction  thus  put  upon  the  statute,  judgment  debts 

became  incumbrances  upon  the  title  to   every  estate 

(k)  Wright's  Tenures,  170.  (»)  Brace  v.  Duchess  of  Marl- 

(1)  Stat.  1  &  2  Vict.  0.  110.  borough,  2  P.   Wms.  491  ;    Sug. 

(m)  Sir  John  de  Moleyns'  case,  V.  &  P.  S20  ;   3  Prest.  Abst.  326, 

Year  Book,  30  Edw.  III.  24  a.  S?J^  .335. 
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Dockets. 


Now  closed. 


in  fee  simple,  widcli  it  was  necessary  to  discover  and 
remove  previously  to  every  purchase.  To  facilitate 
purchasers  and  others  in  their  search  for  judgments,  an 
alphabetical  docket  or  index  of  judgments  was  pro- 
vided by  an  Act  of  William  and  Mary  (o),  to  be  kept  in 
each  of  the  Courts,  open  to  public  inspection  and  search. 
But  by  the  Judgments  Act,  1839  (p),  these  dockets 
were  closed ;  and  while  the  statute  of  Edward  I.  still 
remains  the  foundation  of  the  judgment  creditors' 
remedy  by  writ  of  elegit,  its  former  operation  with 
respect  to  purchasers  was  entirely  superseded  by  the 
Judgments  Act,  1838  (q) ;  and  the  present  law  of 
judgments  is  now  mainly  governed  by  the  statutes 
amending  that  Act  (r),  and  especially  by  the  Lands 
Charges  Act,  1900  (s). 


rudgments  The  Judgments  Act,  1838  (q),  remodelled  the  rights 

of  judgment  creditors  against  the  lands  of  their  debtors. 
The  whole  of  The  old  statute  extended  to  only  one  half  of  the  lands 
be  taken.  of  the  debtor  ;  but,  by  this  Act,  the  whole  of  the  lands, 
and  all  other  hereditaments  of  the  debtor,  can  be  taken 
under  the  writ  of  elegit  (t).  The  power  of  the  judgment 
creditor  to  take  lands  out  of  the  hands  of  purchasers 
was  no  longer  left  to  depend  on  a  forced  construction, 
such  as  that  applied  to  the  old  statute  ;  for  this  Act 
expressly  extends  the  remedy  of  the  judgment  creditor 
to  lands  of  which  the  debtor  shall  have  been  seised  or 
possessed  at  the  time  of  entering  up  the  judgment, 
or  at  any  time  afterwards.  It  was  also  expressly 
provided  that  a  judgment  should  operate  as  a  charge 
on  such  lands  (m).     But  no  judgment  should  by  virtue 


Judgments 
expressly 
made  a 
charge  on 
lands. 


(o)  Stat.  4  &  5  Will.  &  Mary, 
c.  20,  made  perpetual  by  stat. 
7  &  8  Will.  III.  0.  36. 

(p)  Stat.  2  &  3  Vict.  c.  11, 
ss.  1,  2. 

(g)  Stat.  1  &  2  Vict.  o.  110. 

(r)  Stats.  2  &  3  Vict.  o.  11  ; 
3  &  4  Vict.  c.  82  ;   18  &  19  Vict. 


c.  15;  23  &  24  Vict.  c.  38; 
27  &  28  Vict.  c.  112  ;  51  &  52 
Vict.  c.  51. 

(s)  63  &  64  Vict.  c.  26. 

(0  Stat.  1  &  2  Vict.  c.  110, 
s.  11. 

(«)  Sect.  13. 
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of  this  Act  affect  any  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  against  the  Registration 
debtor's  name  in  an  Index  which  the  Act  directed  to  °  '"  ^'^^^  ^' 
be  kept  for  the  warning  of  purchasers,  at  the  office  of 
the  Court  of  Common  Pleas  (x).    By  the  Judgments  Re-registra- 
Act,    1839    (y),   this   registration  was   required   to   be 
repeated  every  five  years  (2) ;    and  it  was  provided,  in  Protection  to 
favour  of  purchasers  without  notice  (a)  of  any  judg-  ^thout 
ments,    that   no   judgments,   although  duly  registered,  notice. 
should  affect  any  hereditaments  as  against  such  pur- 
chasers more  extensively  than  a  duly  docketed  judg- 
ment would  have  bound  such  purchasers  before  the 
Judgments  Act,  1838  (6). 

Subsequent    legislation    has,    however,    very   greatly  Registration 
modified  the  effect  of  these  enactments.     It  was  first  °*  the  writ  of 

execution 

provided  by  an  Act  of  1860  (c),  that  no  judgment  to  required  as 
be  entered  up  after  the  passing  of  the  Act  should  affect  purc^lsers. 
any  land  as   to   a   bond  fide  purchaser  or   mortgagee 
(whether  with  or  without  notice  of  such  judgment), 

(x)  Stats.  1  &  2  Vict.  c.  110,  535.     The   effect   of   judgments 

s.  19;    2  &  3  Vict.  c.   11,  s.  3;  under  these  Acts  was  extended 

18  &  19  Vict.  c.  15,  s.  10  ;    Sug.  to  all  decrees,   orders  or  rules, 

V.  &  P.  530  sq.  made  by  the  courts  of  equity  and 

(y)  Stat.  2  &  3  Vict.  c.  11,  s.  4.  of  common  law,   or  in  matters 

(z)  But  by  the  Judgments  Act,  of  bankruptcy  or  lunacy  ;  stats. 
1855,  the  purchaser  was  bound  1  &  2  Vict.  c.  110,  s.  18  ;  2  &  3 
if  the  judgment  were  registered  Vict.  0.  11,  ss.  4,  5  ;  3  &  4  Vict, 
within  five  years  before  the  exe-  c.  82,  s.  2  ;  18  &  19  Vict.  c.  15, 
cution  of  the  conveyance  to  him,  ss.  4r— 6.  See  Jones  v.  Williams, 
although  more  than  five  years  11  A.  &  E.  175,  8  M.  &  W.  349  ; 
should  have  elapsed  since  the  Doe  v.  Amey,  8  M.  &;  W.  565  ; 
last  previous  registration  ;  stat.  Wells  v.  Gibbs,  3  Beav.  399 ; 
18  &  19  Vict.  0.  15,  o.  6.  As  to  Duke  of  Beaufort  v.  Phillips, 
the  priority  of  judgments  ijsier  se,  1  De  G.  &  S.  321.  As'to  enter- 
see  Beavan  v.  The  Earl  of  Oxford,  ing  satisfaction  on  judgments,  see 
6  De  G.,  M.  &  G.  492  ;  Re  Lord  stat.  23  &  24  Vict.  0.  115,  s.  2. 
Kensington,  29  Ch.  D.  527.  (c)  Stat.  23  &  24  Vict.  c.  38, 

(a)  By  the  Judgments  Acts,  s.  1 ;  passed23rd  July,  1860,  and 
1840  and  1855,  purchasers  were  affecting  judgments  entered  upon 
not  to  be  affected  by  any  judg-  as  well  as  after  that  date,  since 
ments  not  duly  registered  and  statutes  take  effect  from  the  first 
re-registered,  of  which  they  had  instant  of  the  day  of  their  pass- 
notice  ;  stats.  3  &  4  Vict.  c.  82,  ing ;  Sug.  V.  &  P.  530  ;  Tomlin- 
s.  2  ;   18  &  19  Vict.  c.  15,  ss.  4,  5.  son  v.  Bullock,  4  Q.  B.  D.  230  ; 

(6)  Stat.  2    &    3  Vict.  c.   11,  see  Goldsmiths' Co.  v.  West  Metro- 

s.  5 ;  Lane  v.  Jackson,  20  Beav.  politan  By,  Co.,  1904,  1  K.  B.  1. 

19—2 
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Judgments 
Act,  1864. 


Actual 
delivery  in 
execution 
required. 


unless  a  writ  or  other  due  process  of  execution  should 
have  been  issued  and  registered  as  mentioned  in  the 
Act  (d)  before  the  execution  of  the  conveyance  or  mort- 
gage, and  the  payment  of  the  purchase  or  mortgage 
money,  and  unless  the  writ  or  process  were  executed 
within  three  calendar  months  from  the  time  when  it 
was  registered.  Then  by  the  Judgments  Act,  1864  (e), 
no  judgment  (/)  to  be  entered  up  after  the  passing  of 
the  Act  should  affect  any  land,  of  whatever  tenure, 
until  such  land  should  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit,  or  other  lawful 
authority,   in  pursuance  of  such  judgment   (g).     This 


(d)  By  o.  2,  this  registration  for  judgments  against  the  debtor's 
was  required  to  be  made  in  the  name  in  the  registry  above 
judgment  creditor's  name,  so  that  referred  to. 

it  was  still  necessary  to  search 

(e)  Stat.  27  &  28  Vict.  c.  112,  s.  1  ;  passed  29th  July,  1864;  see 
ante,  p.  291,  n.  (c). 

( / )  Including  registered  decrees,  orders  of  courts  of  equity  and 
banl^ruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
s.  2.     'The  provisions  of  this  Act,  and  of  the  previous  Act  of  1860, 
Recogni-  ^1^°  extended  to  recognisances  and  statutes.     A  recognisance  is  an 

sances.  obligation  entered  into  before  some  court  of  record  or  magistrate  duly 

authorised,  whereby  one  acknowledges  himself  to  owe  to  the  King 
or  some  other  a  certain  sum,  and  conditioned  to  be  void  on  the  hap- 
pening of  a  particular  event,  as,  if  he  or  some  other  appear  in  court 
when  required,  keep  the  peace  or  pay  a  debt.  Before  the  Act  of 
1860,  recognisances  duly  enrolled  bound  all  lands  which  the  debtor 
had  at  the  time  or  after  ;  see  stats.  13  Edw.  I.  c.  18  ;  29  Car.  II.  c.  3, 
s.  18  ;  Bro.  Abr.  Recognisans,  4,  7  ;  Bac.  Abr.  Execution  (B) ;  2 
Black.  Comm.  341  ;  2  Wms.  Saund.  9  a,  n.  (5) ;  2  Tidd's  Practice, 
1083,  9th  ed.  ;  Parke,  B.,  R.  v.  Ellis,  4  Ex.  652,  662  ;  Wms.  Exors. 
Statutes  1006,  7th  ed.  ;    767,  10th  ed.     Statutes  merchant  and  staple,  and 

Merchant  recognisances  in  the  nature  of  a  statute  staple  were  modes  of  charging 

and  Staple.  lands  with  the  payment  of  a  debt  under  certain  statutes,  which, 
having  long  been  obsolete,  were  repealed  in  1863.  See  2  Black. 
Comm.  160  ;   Wms.  Exors.  ubi  sup.  ;  stat.  26  &  27  Vict.  c.  125. 


(g)  Under  this  Act,  the  judg- 
ment creditor  acquired  no  right 
in  the  judgment  debtor's  lands 
until  he  had  got  the  sheriff's  re- 
turn to  the  writ,  whereby  an 
estate  by  elegit  in  the  debtor's 
lands  became  vested  in  him ; 
but  upon  such  actual  delivery  in 
execution  he  acquired  the  charge 
given  by  the  Act  of  1838  on  the 
lands ;  and  the  priorities  of 
judgment  creditors  were  deter- 


mined by  the  dates  on  which 
their  writs  were  placed  in  the 
sheriff's  hands.  See  Guest  v. 
Cowbridge  Railway  Co.,  L.  R. 
6  Eq.  619  ;  Corlc  v.  Russell,  L.  R. 
13  Eq.  210,  215,  216  ;  Hatton  v. 
Haywood,  L.  R.  9  Oh.  229,  236  ; 
Re  Pope,  17  Q.  B.  D.  743,  745, 
751  ;  Re  Hobson,  33  Ch.  D.  493  ; 
Re  Anthony,  1892,  1  Ch.  450; 
Johns  v.  Pink,  1900,  1  Ch.  296  ; 
1  Wms.  V.  &  P.  585,  n.  (i),  2nd  ed. 
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Act  required  every  writ,  by  virtue  whereof  any  land 

should  have  been  actually  delivered  in  execution,  to  be 

registered   against   the    debtor's    name,    and   provided 

that  no  other  registration  of  the  judgment  should  be 

necessary  for  any  purpose  (A).     But  it  was  decided  that 

the  actual  delivery  in  execution  of  any  land  was  not 

avoided,    although    the    writ    were    not    subsequently 

registered  {i).      To  remedy  this,  it  was  enacted  by  the 

Land  Charges  Eegistration  and  Searches  Act,  1888  (k),  LandCharges, 

that  every  writ  or  order  affecting  land  (including  here-    ^■'    "  ' 

ditaments  of  any  tenure)  issued  or  made  by  any  Court  Eegistration 

J.        , -1  £        £        •    ^        ■     1  J.  /7\  1  of  the  process 

for  the  purpose  of  enforcing  a  judgment  (i),  and  every  ^^  execution 
delivery  in  execution  or  other  proceeding  taken  in  pur-  required  as 

1  •  11     11  1-1  ■        against 

sua  nee  of  any  such  writ  or  order  shall  be  void,  as  against  purchasers. 

a  purchaser  for  value  {m)  of  the  land,  unless  the  writ  or 

order  is  for  the  time  being  duly  registered  against  the 

name  of  the  person  whose  land  is  affected,  in  the  Office 

of   Land    Registry  (w).      Registration   under   this    Act 

ceases  to  have  effect  at  the  expiration  of  five  years,  but 

may  be  renewed,  and,  if  renewed,  has  effect  for  five 

{h)  Stat.  27  &  28  Vict.  c.  112,  decree   having   the    efiect   of   a 

s.  3.     In  1875  the  office  of  the  judgment,  except  an  order  made 

Court  of  Common  Pleas  became  by  a  court  having  jurisdiction  in 

the  office  of  the  Common  Pleas  bankruptcy  in  exercise  of  that 

Division  of  the  High  Court  of  jurisdiction  ;   s.  4. 
justice   {ante,   p.    177) ;    and   in  (m)  Including  a  mortgagee  or 

1879    this    office    was    amalga-  lessee,  or  other  person  who  for 

mated  with  the  Central  Office  of  valuable  consideration  takes  any 

the    Supreme    Court,    to    which  interest  in  or  charge  on  land ; 

the  registers  of  judgments  and  s.  i. 

of  writs  of  execution  were  then  {n)  Registration  of  a  writ  or 

transferred,  and  where  all  subse-  order  under  this  Act  has  the  same 

quent  registrations  and  searches  effect  as  and  makes  unnecessary 

were  required  to  be  made  ;   stat.  registration  thereof  in  the  Central 

42  &  43  Vict.  c.  78  ;    R.  C.  S.  Office  under  any  other  Act ;    s. 

1883,  Order  XLI.  5  (4).     Due  provision  is  made  for 

(i)  Re  Pope,  17  Q.  B.  D.  743.  searches   in   the   register   estab- 

It  was  considered  that  registra-  lished  by  this  Act ;    ss.  15 — 17. 

tion  was  chiefly  required  for  the  The   registration    of   a    writ    or 

purpose  of  obtaining  an  order  for  order    affecting    land    may    be 

sale  under  section  4  of  the  Act ;  vacated  pursuant  to  an  order  of 

see  below,  p.  295.  the    High    Court    or    a,    judge  ; 

(jfc)  Stat.  51  (fe  52  Vict.  c.  51,  stat.   53   &   54  Vict.   u.   69,    s. 

ss.  4,  5,  6.  19. 

{I)  Including     any    order     or 
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years  from  the  date  of  the  renewal  (o).  Lastly,  by 
Land  Charges  the  Land  Charges  Act,  1900  (p),  a  judgment,  whether 

obtained  before  or  after  the  commencement   of  the 

Such  regis-     Act  {q),  shall  not  operate  as  a  charge  on  land,  or  on 

required  to     ^^J  interest  in  land,  or  on  the  unpaid  purchase  money 

make  the         fpj.  any  land,  unless  or  until  a  writ  or  order  for  the 

judgment  •'  .... 

a  charge.        purpose  of  enforcing  it  is  registered  under  the  Act  of 

1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1838 
and  the  registers  of  writs  under  the  Acts  of  1860  and 
1864  were  closed  (r),  and  the  provisions  of  the  Judg- 
ments Acts,  1838  to  1855,  relating  to  the  registration- 
of  judgments  (s)  and  the  above-stated  provisions  of  the 
Acts  of  1860  and  1864  {t)  repealed  (u).  Under  the  Act 
of  1900,  on  registration  of  the  writ  or  order  the  judgment 
creditor  at  once  obtains  the  statutory  charge  given  by 
the  Judgments  Act,  1838  (x)  ;  and  actual  delivery  of  the 
land  in  execution  is  no  longer  a  condition  precedent  to 
his  acquisition  of  such  charge  (y). 


Remedies  of         We  will  now  advert  to  the  means  by  which  a  judg- 
credito™        ^®^*   Creditor,   who   has   taken  his   debtor's   lands  in 


(o)  Stat.  51  &  52  Vict.  o.  51, 
s.  5  (3). 

(p)  Stat.  63  &  64  Vict.  c.  26, 
s.  2  (1),  also  applying  to  a  recog- 
nisance ;    ante,  p.  292,  n.  (/). 

(?)  1st  July,  1901  ;   s.  6. 

(r)  Sect.  2  (3).  These  regis- 
ters were  transferred  to  the  office 
of  Land  Registry  ;  s.  1  and  Order 
thereunder,  W.  N.  18th  August, 
1900. 

(s)  Viz.,  stats.  1  &  2  Vict, 
c.  110,  ss.  19,  21  (partly)  ;  2  &  3 
Vict.  c.  11,  ss.  2,  3,  4  (except  as 
to  lis  pendens),  5—9  ;  3  &  4 
Vict.  c.  82,  s.  2  ;  18  &  19  Vict, 
c.  15,  ss.  2  (partly),  3  (except  as 
to  lis  pendens),  4 — 8 ;  ante, 
pp.  290,  I' 91. 

(0  Viz.,  stats.  23  &  24  Vict, 
c.  38,  ss.  1—5  ;  27  &  28  Vict, 
c.  112,  ss.  1—3;  ante,  pp.  291, 
292. 


(tt)  Stat.  63  &  64  Vict.  u.  26, 
s.  5. 

(x)  Stat.  1  &  2  Vict.  ^.  110, 
s.  13  ;   ante,  p.  290. 

(y)  Ashburton  v.  Nocton,  1915, 
1  Ch.  274,  in  which  all  the  judges 
admitted  this  to  be  so,  on  regis- 
tration of  a  writ  of  elegit,  as 
regards  all  lands  in  which  the 
judgment  debtor  has  a  legal 
estate,  but  it  was  decided 
(Cozens-Hardy,  M.R.,  and  Swin- 
fen  Eady,  L.J.,  diss.  Kennedy, 
L.J.,  reversing  Sargant,  J.,  S.  0., 
1914,  2  Ch.  211)  that  this  is  also 
the  case  as  to  lands  against 
which  the  writ  of  elegit  cannot 
be  executed  owing  to  the  legal 
estate  therein  being  outstanding 
in  a  mortgagee ;  see  post,  p.  313 ; 
Part  rv..  Chap.  ii. ;  cf.  ante, 
p.  292,  n.  ig). 
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execution,  may  realise  his  debt.     First,  he  may  hold 
the  lands,  as  tenant  by  elegit,  until  the  debt  be  satisfied  Tenant  by 
out  of  the  rents  and  profits  {z)  ;   and  this  was  formerly  ^  ^^' ' 
his  only  remedy  (a).     A  tenancy  by  elegit  is  a  chattel 
real,  passing  to  the  executor  or  administrator,  not  the 
heir   (b),   and  the  tenant  was   expressly  provided  by 
statute    with    the    freeholder's    remedy    for    disposses- 
sion (c).     Secondly,  the  Judgments  Act,  1838,  enabled 
the  creditor  to  take  proceedings  in  equity  to  realise  his 
charge  on  the  debtor's  land  (d).     And  now  under  the 
Judgments  Act,  1864  (e),  every  creditor,  to  whom  any 
land  of  his  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment  (/),  may  obtain 
an  order  for  the  sale  of  his  debtor's  interest  in  such  Order  for 
land.     The  other  judgment  creditors,  if  any,  are  to  be  -uijg^ent 
served  with  notice  of  the  order  for  sale ;    and  the  pro-  debtor's 
ceeds  of  the  sale  are  to  be  distributed  amongst  the 
persons  who  may  be  found  entitled  thereto,  according 
to  their  priorities  (g). 

We  see  then  that  a  judgment  creditor's  right  against  Statutes  still 
his  debtor's  lands  is  the  creature  of  many  statutes.     He  j^fgme'nf 
still  owes  the  remedy  of  the  writ  of  elegit  to  the  statute  creditor's 
of  Edward  I.  (h).     His  right  so  to  take  all  the  judgment 
debtor's  lands  depends  on  the  Judgments  Act,   1838, 
which   also    makes    his   judgment   a   statutory   charge 
thereon  {i).     His  remedy  of  an  order  for  sale  is  conferred 

(z)  2    Inst.    396 ;     2    Black.  s.  4.     The  application  must  be 

Comm.  161  ;   2  Wms.  Saund.  72,  made  in  the  Chancery  Division 

note  (6) ;   Elphinstone  and  Clark  by  originating  summons  ;  R.  S.  C. 

on  Searches,  67  ;  stat.  1  &  2  Vict.  (Not.  1893),  Order  LV.,  rule  9  B. 
c.  110,  s.  11 ;   Re  Anthony,  1892,  (/)  The  Act  here  added,  "  and 

1  Ch.  450.  whose  writ  or  other  process  of 

(a)  See  Neate  v.  Duke  of  Marl-  execution    shall    be    duly   regis- 

borough,  3  My.  &  Cr.  407,  417.  tered  "  ;    but  these  words  were 

(6)  Co.  Litt.  43  b  ;    see  ante,  repealed   by  the   Land   Charges 

p.  2.'5.  Act,  1900. 

(c)  Stat.  13  Edw.  I.  c.  18.  (g)  Sect.  5. 

(d)  Stat.   1   &  2  Vict.  u.   110,  {h)  Ante,  p.  288. 
B.  13  ;  ante,  p.  290.  (i)  Ante,  p.  290. 

(e)  Stat.  27  &  28  Vict.  c.  112, 
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by  the  Judgments  Act,  1864  (k).  The  obligation  to 
register  his  writ  or  other  process  of  execution,  in  order 
that  the  execution  of  such  process  may  be  valid  against 
purchasers  for  value,  is  imposed  by  the  Land  Charges 
Act  of  1888  (l).  And  the  necessity  for  so  registering  such 
writ  or  process,  in  order  that  his  judgment  may  be  a 
charge  on  the  debtor's  lands,  is  due  to  the  Land  Charges 
Act,  1900  (m).  And  the  repeal  by  that  Act  of  the  above 
stated  provisions  of  the  Judgments  Act,  1864  (w),  has 
advanced  the  time  at  which  a  judgment  attaches  as  a 
charge  on  the  judgment  debtor's  land,  from  the  date  of 
actual  delivery  in  execution  (o)  to  that  of  the  registration 
of  the  writ  of  elegit  or  other  process  of  execution.  The 
Summary  of  result  of  this  long  tangled  chain  of  legislation  is  that  a 
Ldgments.  judgment  creditor  can  now  take  under  the  writ  of  elegit 
all  hereditaments  belonging  to  his  debtor  at  the  time 
of  the  judgment  or  at  any  time  after  ;  but  no  judgment 
of  whatever  date  is  a  charge  on  land  until  a  writ  or  order 
for  enforcing  it  has  been  duly  registered.  Without 
such  registration,  therefore,  the  judgment  creditor  does 
not  acquire  the  statutory  charge  (p)  upon  the  debtor's 
lands,  even  though  the  lands  have  been  actually  dehvered 
in  execution.  But  upon  such  registration  he  acquires 
at  once  this  statutory  charge,  which  takes  immediate 
effect,  even  though  the  writ  registered  be  not  actually 
executed  (q).  On  the  other  hand,  actual  delivery  of  the 
lands  in  execution  is  still  necessary  in  order  to  enable  the 
creditor  to  obtain  an  order  for  sale  under  the  Judgments 
Act,  1864  (r).  And  the  actual'delivery  of  lands  in  execu- 
tion under  an  unregistered  writ  is  not  made  void,  except 
as  against  a  purchaser  for  value  (s) ;  and  appears  there- 


(k)  Ante,  p.  295. 
(l)  Ante,  p   293. 
(m)  Ante,  p.  294. 
(n)  Ante,  pp.  292—294. 
(o)  Ante,  p.  292,  n.  (g). 
(p)   Ante,  p.  291. 
(q)  Ashburton  v.  Nocton,  1915, 
I  Ch.  294 ;  ante,  p.  294, ...  (y). 


(r)  Ante,  p.  295.  The  Land 
Charges  Act,  1900,  has  left  open 
the  question,  whether  an  order 
for  sale  can  be  obtained  when  the 
writ  has  been  executed  but  not 
registered. 

(s)  Ante,  p.  293. 
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fore  still  to  vest  in  the  creditor  an  estate  by  elegit  (t) 
valid  as  against  the  debtor  himself,  his  representatives 
in  law  and  assigns  by  voluntary  conveyance,  though 
voidable,  in  default  of  due  registration  of  the  writ,  as 
against  purchasers  from  him  for  value  (m).  A  judgment 
creditor  should  of  course  now  register  his  writ  directly 
it  is  obtained  ;  and  if  he  remain  tenant  by  elegit  for 
five  years  without  having  obtained  a  sale,  he  should 
duly  re-register  the  writ  (x). 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Lands  in 
or  Durham  were  affected  both  by  judgments  of  the  pa™tine  of 
Courts  at  Westminster,  and  also  by  judgments  of  the  Lancaster 
Palatine  Court  (y).  These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  of  "Westminster  ;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  (z).  And  by  an  Act  of  1855  (a)  it  was 
provided  that  no  judgment  of  any  Court  should  bind 
lands  in  the  counties  palatine,  as  against  purchasers, 
mortgagees,  or  creditors,  unless  duly  registered  and 
re-registered  in  the  Court  of  the  county  palatine  in 
which  the  lands  were  situate.  But  the  Acts  of  1860, 
1864,  1888  and  1900,  altering  the  law  of  judgments  (b), 
apply  to  lands  in  the  counties  palatine  as  well  as 
elsewhere  in   England   (c).     Under  the  Middlesex  and 

(t)  Ante,  p.  292,  u.  (g).  (x)  See  ante,  p.  293. 

(«)  It  is,  however,  a  question  (y)  2  Wms.  Saund.  194. 

whether  the  actual  delivery  of  (z)  Stat.   1   &  2  Vict.  c.   110, 

land  in  execution  under  an  un-  h.  21  ;    13  &  14  Vict.  c.  43,  s.  24. 

registered   writ  is   not   valid  as  (a)  Stat.  18  &  19  Vict.  u.  15, 

against    a    purchaser,    who    has  ss.  2,  3. 

notice  of  the  execution  ;    see  1  (6)  Ante,  pp.  290 — 295. 
Wms.  V.  &  P.  584^586,  2nd  ed. 

(c)  In  1836  the  palatinate  jurisdiction  within  the  county  of  Durham, 
which  formerly  belonged  to  the  Bishop  of  Durham,  was  transferred 
to  the  Crown  ;  stats.  6  &  7  Will.  IV.  c.  19  ;  21  &  22  Vict.  o.  45. 
By  the  Judicature  Acts  of  1873 — 5,  the  jurisdiction  of  the  Court 
of  Common  Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at  Durham 
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Lands  in 
Middlesex 
and  York- 
shire. 


Judgments 
of  inferior 
courts. 


Yorkshire  Registry  Acts  (d),  before  judgments  could 
affect  lands  in  either  of  those  counties,  they  were 
required  to  be  registered  in  the  county  register..  But  the 
necessity  for  so  registering  judgments  appears  to  have 
been  removed  by  the  Act  of  1864,  depriving  subsequent 
judgments  of  their  lien  on  lands  (e).  And  under  the 
Land  Charges  Act,  1900  (/),  a  writ  or  order  affecting 
lands  in  Middlesex  is  not  required  to  be  registered  in 
the  Middlesex  register.  Under  the  Yorkshire  Regis- 
tries Act,  1884  (g),  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  secure  undisputed  priority  over  any  subsequent  assur- 
ance of  the  land  (h).  Judgments  of  county  courts  and 
other  inferior  courts  must  be  removed  into  the  High 
Court  before  they  can  affect  freehold  lands  (i).  And 
judgments  of  the  superior  {k)  and  of  certain  inferior  (l) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts 
in  any  other  part  of  the  United  Kingdom. 


County 
tine  of 
Chester ; 
Wales. 


pala- 


was  transferred  to  the  High  Court  of  Justice ;  and  that  of  the 
Lancaster  Chancery  Court  of  Appeal  to  the  Court  of  Appeal,  which 
is  a  branch  of  the  Supreme  Court ;  stats.  36  &  37  Vict.  c.  66,  ss.  16 — 
18  ;  37  &  38  Vict.  c.  83.  But  the  Courts  of  Chancery  of  the  counties 
palatine  of  Lancaster  and  Durham  still  exercise  jurisdiction ;  see 
stats.  13  &  14  Vict.  u.  43  ;  17  &  18  Vict.  u.  82  ;  Re  Longdendah  Cotton 
Spinning  Co.,  8  Ch.  D.  150,  and  Re  Connolly  Bros.,  Ltd.,  1911,  1  Ch. 
731,  as  to  Lancaster  ;  52  &  53  Vict.  c.  47,  as  to  Durham.  Lands 
in  the  county  palatine  of  Chester,  and  in  the  principality  of  Wales, 
were  in  1830  placed  exclusively  within  the  jurisdiction  of  the  Courts 
at  Westminster  ;  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  14. 


(d)  Stats.  7  Anne,  c.  20,  s.  18, 
as  to  Middlesex  ;  6  Anne,  c.  20, 
s.  5  (5  (fe  6  Anne,  c.  18,  s.  4,  in 
Ruiihead),  as  to  the  West  Riding 
of  Yorkshire ;  6  Anne,  c.  62, 
s.  19  (6  Anne,  o.  35,  s.  19,  in 
Ruffhead),  as  to  the  East  Riding  ; 
8  Geo.  II.  c.  6,  s.  1,  as  to  the 
North  Riding  ;  see  Benham  v. 
Keane,  3  De  G.,  F.  &  J.  318. 

(e)  Stat.  27  &  28  Vict.  o.  112, 
s.  3  ;   ante,  p.  ^92. 

(/)  Stat.  63  &  64  Vict.  c.  26, 
B.  4  ;  see  ante,  p.  294. 

(g)  Stat.  47  &  48  Vict.  u.  54, 


S3.  3,  4—6,  14. 

(h)  See  Elphinstone  and  Clark 
on  Searches,  139—141. 

(i)  See  stats.  1  &  2  Vict.  c.  110, 
s.  22  ;  18  &  19  Vict.  o.  15,  s.  8  ; 
35  &  36  Vict.  c.  86,  schedule, 
s.  9;  51  &  52  Vict.  c.  43,  s. 
151  ;  Elphinstone  and  Clark  on 
Searches,  53 — 56. 

(k)  By  Stat.  31  &  32  Vict, 
c.  54  ;  Thompson  v.  Gill,  1903,  1 
K.  B.  760. 

(0  By  Stat.  45  &  46  Vict, 
u.  31. 
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Under  sect.  1  of  the  Courts  (Emergency  Powers)  Act,  Courts 
1914,  it  is  necessary  to  apply  to  tlie  Court  for  leave  to  j^^erf^AJts 
proceed  to  execution  or  otherwise  to  the  enforcement  of 
any  judgment  or  order  of  any  Court  (whether  entered  or 
made  before  or  after  the  passing  of  this  Act)  for  the 
payment  or  recovery  of  any  sum  of  money  ;  but  this 
enactment  is  not  to  apply  to  any  sum  of  money  (other 
than  rent  at  or  exceeding  £50  per  annum)  due  and 
payable  in  pursuance  of  a  contract  made  on  or  after  the 
4th  of  August,  1914  (m). 


Secondly,     freeholds    are    subject    to    involuntary  Bankruptcy, 
alienation  for  debt  in  the  tenant's  lifetime  in  the  case 
0  f  his  bankruptcy.     Bankruptcy  is  the  name  given  to 


(m)  Stat.  4  &  5  Geo.  V.  c.  78, 
s.  1  (1,  a)  ;  see  the  Courts 
(Emergency  Powers)  Rules,  1918, 
No.  3  (1) ;  W.  N.,  12th  Jan.,  1918. 
This  enactment  applies,  how- 
ever, to  life  or  endowment 
policies  for  an  amount  not 
exceeding  £25,  or  payments 
equivalent  thereto,  the  premiums 
in  respect  of  which  are  payable 
at  not  longer  than  monthly 
intervals,  and  have  been  paid  for 
at  least  the  two  years  preceding 
the  4th  Aug.,  1914.  And  this 
enactment  was  extended  by  an 
amending  Act  of  1916,  in  favour 
of  officers  and  men  of  His 
Majesty's  Forces,  to  sums  of 
money  due  and  payable  in  pur- 
suance of  a  contract  made  before 
thej  commencement  of  that  Act, 
which  was  to  be  as  from  the  11th 
April,  1916  ;  Stat.  6  &  7  Geo.  V. 
c.  13,  ss.  1  (a),  3  (2).  And  this 
enactment  of  the  Act  of  1914  was 
further  extended  by  an  amending 
Act  of  1917,  in  favour  of  such 
officers  and  men,  to  a  sum  of 
money  due  and  payable  in 
pursuance  of  a  contract  made 
before  the  officer  or  man  joined 
His  Majesty's  Forces ;  stat. 
7  &  8  Geo.  V.  c.  25,  s.  8.  But 
this  enactment  of  the  Act  of 
1914  was  not  to  apply  in  the  case 
of  any  proceedings  for  the  levy- 


ing of  any  fine,  or  for  the  enforce- 
ment of  the  payment  of  any  sum 
due  under  a  recognisance,  or  for 
the  enforcement  of  any  order  of 
affiliation  or  any  order  enforce 
able  in  the  same  manner  as  an 
order  of  affiliation ;  Courts 
(Emergency  Powers)  Order,  1914; 
W.  N.,  26th  Sept.,  1919.  And 
by  an  amending  Act  of  1917,  the 
same  enactment  was  not  to 
apply  to  any  judgment  or  order 
for  recovery  or  payment  of  any 
sum  of  money  given  or  made 
in  any  action  of  tort,  or  in  Scot- 
land in  any  action  of  repara- 
tion founded  on  delinquency, 
whether  before  or  after  the  com- 
mencement of  such  amending 
Act ;  stat.  7  &  8  Geo.  V.  c.  25, 
s.  6.  The  operation  of  the  Act 
of  1914  was  to  be  determinable 
at  any  time  by  the  King  by 
Order  in  Council,  but,  subject 
to  the  operation  of  any  such 
Order  in  Council,  this  Act  was 
to  have  effect  during  the  con- 
tinuance of  the  war,  and  for  six 
months  thereafter  ;  stat.  4  &  5 
Geo.  V.  c.  78,  s.  2  (4).  By  stat. 
8  &  9  Geo.  V.  c.  59,  s.  1,  the  King 
in  Council  was  empowered  to 
declare  what  date  is  to  be 
treated  as  that  of  the  termination 
of  the  war. 
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Bankrupt's 
property 
vests  in  the 
trustee. 


Bankrupt's 
after-acquired 
real  estate. 


Bankrupt 
enabled  to 
dispose 
thereof  to  a 
boTid  fide 
purchaser. 


the  judicial  proceedings,  first  introduced  by  statutes  of 
Henry  VIII.  and  Elizabeth  (to),  by  which  a  man  may 
be  released  from  his  debts,  after  surrendering  all  his 
property  to  his  creditors.  By  the  Bankruptcy  Act,  1914 
(as  under  the  Act  of  1883),  when  a  debtor  is  adjudged 
bankrupt,  the  whole  of  his  freehold  as  well  as  his  personal 
estate  vests  in  the  trustee  under  the  Act,  who  is 
empowered  to  sell  the  same  and  divide  the  proceeds 
amongst  the  creditors  who  have  proved  their  debts  (o). 
And  any  real  estate  which  may  be  acquired  by  or  devolve 
on  a  bankrupt  before  his  discharge  is  to  vest  at  once  in 
like  manner  in  the  trustee  (p).  Formerly  the  bankrupt 
himself  had  no  power  to  dispose  of  any  such  after- 
acquired  real  estate.  So  that  any  conveyance,  which  he 
might  purport  to  make  of  any  real  estate  acquired  by 
him  after  he  had  been  adjudicated  bankrupt,  was 
absolutely  void,  though  made  to  a  purchaser  who  had 
no  knowledge  of  the  bankruptcy  (q).  But  by  the 
Bankruptcy  Act,  1914  (replacing  the  provisions  of  an 
Act  of  1913)  (r),  all  transactions  by  a  bankrupt  with  any 
person  dealing  with  him  bond  fide  and  for  value  in 
respect  of  property,  whether  real  or  personal,  acquired 
by  the  bankrupt  after  the  adjudication  shall,  if  com- 
pleted before  any  intervention  by  the  trustee,  be  vahd 
against  the  trustee ;  and  any  estate  or  interest  in  such 
property  which  by  virtue  of  that  Act  is  vested  in  the 
trustee  shall  determine  and  pass  in  such  manner  and  to 
such  extent  as  may  be  required  for  giving  effect  to  any 


(n)  Stats.  34  &  35  Hen.  VIII. 
c.  4  ;  13  Eliz.  c.  7  ;  see  Wms. 
Pers.  Prop.  266  and  n.  (c),  17th 
ed. 

(o)  Stat.  4  &  5  Geo.  V.  c.  59, 
ss.  18,  38,  53,  55,  62,  167, 
replacing  46  &  47  Vict.  u.  52, 
ss.  20,  44,  54,  56,  58,  168  ;  see 
Wms.  Pers.  Prop.  268—280,  283, 
284,  286,  287,  17th  ed. 

(p)  Stat.  4  &  5  Geo.  V.  e.  59, 
s.  38,  replacing   46    &   47   Vict. 


^.  52,  s.  44. 

(?)  Re  New  Land,  d-e.,  Assn. 
and  Gray,  1892,  2  Ch.  138  ;  Bird 
V.  Philpotf,  1900,  1  Ch.  822  ;  see 
Official  Receiver  v.  Cooke,  1906, 
2  Ch.  661  ;  Re  Kent  County  Gas, 
dkc,  Co.,  Ltd.,  1909,  2  Ch.  195; 
Wms.  Pers.  Prop.  280,  296,  299, 
300,  and  Addenda,  17th  ed. 

(r)  Stat.  4  &  5  Geo.  V.  o.  59, 
s.  47  (1),  replacing  3  &  4  Geo.  V. 
c.  34,  s.  11  (1). 
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such  transaction.     And  this  enactment  is  to  apply  to 
transactions  with  respect  to  real  property  completed 
before  the  1st  of  April,  1914  (s),  in  any  case  where  there 
has  not  been  any  intervention  by  the  trustee  before 
that  date.     Where  a  debtor  is  released  from  his  debts 
by  a  composition  or  scheme  of  arrangement  approved  Composition 
by  the  Court  under  the  present    bankruptcy  law  (t),  menUn^^ 
all  or  any  part  of  his  property  may  by  the  terms  of  bankruptcy, 
the  composition  or  scheme  be  vested  in  the  trustee 
appointed  to  carry  out  the  same.     Debtors  frequently 
obtain  a  release  from  their  debts  by  private  arrangement  Private  deeds 
with  their  creditors.     But  every  assignment  of  property  ^en™"^^' 
or    other    deed  of    or   agreement    for    a    composition, 
made  for  the  benefit  of  a  man's  creditors  generally  (m), 
or  made   by,  for,  or    in  respect   of  the  affairs   of  an 
insolvent  debtor  for  the  benefit  of  any  three  or  more 
of  his  creditors  (otherwise  than  in  pursuance  of  the  bank- 
ruptcy law)  is  void,  unless  duly  registered  in  the  Central 
Office    under    the    Deeds    of    Arrangement    Act,    1914 
(replacing  an  Act  of   1887  and  an  amending  Act  of 
1913)  (x),  and  unless  it  has  received  the  assent  of  a 
majority  in  number  and  value  of  the  creditors  within 
twenty-one  days,  or  such  extended  time  as  the  court  may 
allow,  after  the  registration  thereof  (y).     And  every  deed 

{s)  The  date  of  the  commence-  rate   of   Is.    for   every   £100   or 

ment  of  the  Act  of  1913  ;    stat.  fraction    thereof    of    the    sworn 

3  &  4  Geo.  V.  0.  34,  s.  42  (2).  value  of  the  property  passing  or 

(t)  Stat.  4  &  5  Geo.  V.  c.    59,  (where  no  property  passes  under 

s.   17,  sub-ss.    17,   18,   replacing  the    deed)    the    amount    of    the 

63  &  54  Vict.  0.  71,  s.  3,  sub-ss.  composition   payable   under  the 

16,   17  ;    see  Wms.   Pers.   Prop.  deed ;    and  if  not  so   stamped, 

276,  278,  17th  ed.  they  are  void  and  may  not  be 

(tt)  See  Se  Allix,  1914,  2  K.  B.  registered  ;  stat.  4  &  5  Geo.  V. 

77.  c.  47,  ss.  2,  5  (2),  replacing  50  & 

(x)  Stat.  4  &  5  Geo.  V.  c.  47,  51  Vict.  c.  57,  ss.  5,  6  (2). 
ss.  1,  2,  4  (2),  replacing  50  &  51  [y)  Stat.  4  &  5  Geo.  V.  c.  47, 

Vict.  c.  57,  ss.  4 — 6.     *I)eeds  or  s.  3  (1),  replacing  3  &  4  Geo.  V.  *Stamp  on 

instruments  of  arrangement  are  c.  34,  s.  28  (1),  which  commenced  deeds  of 

required  to  be  stamped  with  the  1st  April,  1914  ;   see  sect.  42  (2).  arrangement 

properlnland  Revenue  duty  (i.e..  The  court  specified  is  the  High 

as   conveyances   of   property  or  Court  or  the  Court  having  juris- 

otherwise)  and  in  addition  with  a  diction  in  bankruptcy  in  the  dis- 

stamp  denoting  a  duty  at  the  trict  in  which  the  debtor  resided 
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of  arrangement  is  void,  as  against  a  person  becoming 
after  the  year  1888  a  purchaser  for  value  of  any  land  or 
hereditaments  comprised  therein,  unless  also  duly 
registered  in  the  debtor's  name  in  the  Office  of  Land 
Eegistry  under  the  Land  Charges  Act  of  1888  (2).  Both 
these  registers  are  open  to  search  (a). 


Alienation 
for  debt  after 
death. 


Registration 
of  order  of 
adjudication 
in  Middlesex 
or  Yorkshire. 


Fee  simple  estates  are  also  subject,  after  the 
tenant's  death,  to  debts  of  all  kinds  contracted  by  him 
in  his  lifetime.  This  liability,  too,  has  been  established 
by  very  slow  degrees  (6).  It  appears  that  in  Bracton's 
time,  the  heir  of  a  deceased  person  was  bound,  to  the 
extent  of  the  inheritance  which  descended  to  him,  to 
pay  such  of  the  debts  of  his  ancestor  as  the  goods  and 
chattels  of  the  ancestor  were  not  sufficient  to  satisfy  (c) . 
But  the  spirit  of  feudalism,  which  attained  to  such  a 
height  in  the  reign  of  Edward  I.,  appears  to  have 
infringed  on  this  ancient  doctrine  ;  for  we  find  it  laid 
down  by  Britton,  who  wrote  in  that  reign,  that  no  one 
should  be  held  to  pay  the  debt  of  his  ancestor,  whose 
heir  he  was,  to  any  other  person  than  the  King,  unless 
he  were  by  the  deed  of  his  ancestor  especially  bound  to 
do  so  {d).  On  this  footing  the  law  of  England  long 
continued.     It  allowed  any  person,   by  any   deed   or 


or  carried  on  business'' at  the 
date  of  the  execution  of  the 
deed. 

(z)  Stat.  51  &  52  Vict.  e.  51, 
ss.  2,  4,  7 — 9.  Such  a  deed 
affecting  lands  in  Middlesex  need 
not,  since  the  passing  of  the 
Land  Charges  Act,  1900,  be 
registered  in  the  Middlesex  regis- 
ter ;  Stat.  63  &  64  Vict.  c.  26, 
s.  4.  An  order  of  adjudication 
of  bankruptcy  does  not  require 
to  be  registered  in  Middlesex  in 
order  to  pass  the  debtor's  lands 
there  situate  to  the  trustee  ;  Re 
Oalcott  <k  ElvirCs  contract,  1898, 
2  Ch.  460.  But  it  appears  that, 
as  to  land  in  Yorkshire,  a  trustee 
in  bankruptcy  must  register  the 


order  of  adjudication  in  the 
county  register  in  order  to  secure 
for  himself  priority  over  all  per- 
sons who  might  claim  under  a 
subsequent  registered  convey- 
ance from  the  debtor  ;  see  stat. 
47  &  48  Vict.  c.  54,  ss.  3,  4,  6  (3), 
14  ;   ante,  p.  223. 

(a)  Stat.  4  &  5  Geo.  V.  c.  47, 
s.  9,  replacing  50  &  51  Vict.  c.  57, 
s.  12  and  51  &  52  Vict.  c.  51,  ss. 
16,  17. 

(b)  See  Co.  Litt.  191  a,  n.  (1), 
vi.  9. 

(c)  Bract.  61  a  ;  cf.  Gianv.  vii. 
8  ;  and  see  P.  &  M.  Hist.  Eng. 
Law,  ii.  342—344  ;  ante,  p.  20. 

(d)  Britt.  64  b  ;  Fleta,  fo.  135. 
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writing    under    seal    (called    a    special    contract    or  Heirs  might 
specialty)  (e)  to  bind    or  charge    his  heirs,  as  well  as  bound  by 
himself,  with  the  payment  of  any  debt,  or  the  fulfilment  specialty, 
of  any  contract ;  in  such  a  case  the  heir  was  liable,  on 
the  decease  of  his  ancestor,  to  pay  the  debt  or  fulfil  the 
contract,  to  the  value  of  the  lands  which  had  descended 
to  him  from  the  ancestor,  but  not  further  (/).     The 
lands  so  descended  were  called  assets  by  descent,  from  Assets. 
the  French  word  assez,  enough,  because  the  heir  was 
bound  only  so  far  as  he  had  lands  descended  to  him 
enough  or  sufficient  to  answer  the  debt  or  contract  of 
his  ancestor  {g).     If,  however,  the  heir  was  not  expressly 
named  in  such  bond  or  contract,   he  was  under   no 
liability  {h).     When  the  power  of  testamentary  aliena-  Devise  of 
tion  was  granted,  a  debtor,  who  had  thus  bound  his  jjej,.  'bound, 
heirs,  became  enabled  to  defeat  his  creditor,  by  devising 
his  estate  by  his  will  to  some  other  person  than  his  heir  ; 
and,  in  this  case,  neither  heir  nor  devisee  was  under 
any  liability  to  the  creditor  {i).     Some  debtors,  however, 
impelled  by  a  sense  of  justice  to  their  creditors,  left  Charge  by 
their  lands  to  trustees  in  trust  to  sell  them  for  the  on  land, 
payment    of   their    debts,    or   which   amounts    to    the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.     The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor  ;   and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  credi- 
tors  by   simple   contract   to   participate   equally   with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (k).      In  such  a   case  the   lands  were  called  Equitable 
equitable  assets.    At  length  an  Act  of  William  and  Mary  assets. 
made  void  all  devises  by  will,  as  against  creditors  by 

(e)  See  ante,  pp.  159—161.  457. 

(/)  Bac.  Abr.  Heir  and  Auoes-  (i)  Bac.  Abr.  ubi  sup. 

tor  (F) ;   Co.  Litt.  376  b.  {k)  ,Parker  v.  Dee,  2  Cha.  Cas. 

(g)  2  Bla;ok.  Comm.  244  ;  Bao.  201 ;  Bailey  v.  Ekins,  7  Ves.  319 ; 

Abr.  Heir  and  Ancestor  (1).  2  Jarm.  Wills,  2020,  6th  ed. 

(h)  Dyer,  211  a,  pi.  35  ;  Plow. 
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specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  (il) ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  (m).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee :  unless  the 
debtor  chose  of  his  own  accord  to  charge  his  lands  by 
his  will  with  the  payment  of  his  debts  ;  in  which  case, 
as  we  have  seen,  all  creditors  were  equally  entitled  to 
the  benefit.  So  that,  till  the  early  part  of  the  last 
century,  a  landowner  might  incur  as  many  debts  as  he 
pleased,  and  yet  leave  behind  him  an  unencumbered 
estate  in  fee  simple,  unless  his  creditors  had  taken  pro- 
ceedings in  his  lifetime,  or  he  had  entered  into  any  bond 
or  specialty  binding  his  heirs.  At  length,  in  1807,  the 
Debts  of  fee  simple  estates  of  deceased  traders  were  rendered 
traders.  liable  to  the  payment,  not  only  of  debts  in  which  their 

heirs  were  bound,  but  also  of  their  simple  contract 
debts  (w),  or  debts  arising  from  contracts  made  without 
any  sealed  writing  (o).  By  a  subsequent  statute  {p), 
the  above  enactments  were  consolidated  and  amended, 
and  facilities  were  afforded  for  the  sale  of  such  estates 
of  deceased  persons  as  were  liable  by  law,  or  by  their 
own  wills,  to  the  payment  of  their  debts.  But  not- 
withstanding that  the  efforts  of  a  Romilly  were  exerted 
to  extend  so  just  a  liability,  the  lands  of  all  deceased 
persons,  not  traders  at  the  time  of  their  death,  con- 
tinued exempt  from  their  debts  by  simple  contract, 
till  the  year  1833  ;  when  a  provision,  which,  but  a  few 
years  before,  had  been  strenuously  opposed,  was  passed 
without  the  least  difficulty  {q).     By  this  statute,  now 

(I)  Stat.  3  Will.  &    Mary,    c.  17th  ed. 

14,  s.  2,  made  perpetual  by  stat.  (j))  Stat.  11  Geo.  IV.  &  1  Will. 

6  &  7  Will.  III.  c.  14.  IV.  0.  47  ;  see  Re  Atkinson,  1908, 

(m)  Stat.  3  Will.  &  Mary,  •i.  2  Ch.  307. 

14,  s.  4.  (?)  Stat.  3  &  4  Will.  TV.  c.  104. 

(»)  By  stat.  47  Geo.  III.  o.  74.  This  and  the  other  amendments 

(o)  See  Wms.  Pers.  Prop.  177,  of  the  law  of  real  property  made 
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intituled  the  Administration  of  Estates  Act,  1833,  all  In  1833  lands 

estates  in  fee  simple,  which  the  owner  should  not  by  jeTt^to^ir  " 

his  will  have  charged  with,  or  devised  subject  to,  the  '^'''''^• 

payment    of    his    debts,    were    rendered    liable    to  be 

administered  in  the  Court  of  Chancery,  for  the  payment 

of  all  the  just  debts  of  the  deceased  owner,  as  well 

debts  due  on  simple  contract  as  on  specialty.     But  a 

dead   man's   personal   estate   still   remained   primarily 

liable  to  his  debts  (r) ;   and  his  personal  and  real  assets 

were  applicable  in  discharge   of  his   liabilities  in  the 

order   stated   below  (s).      And   out   of   respect  to   the 

ancient  law,   the  Act  provided  that  all  creditors  by 

special  contract,  in  which  the  heirs  were  bound,  should 

be  paid  the  full  amount  of  the  debts  due  to  them  before 

any  of  the  creditors  by  simple  contract,  or  by  specialty 

in  which  the  heirs  were  not  bound,  should  be  paid  any 

part  of  their  demands.     If,  however,  the  debtor  should  Former  effect 

by  his  last  will  have  charged  his  lands  with,  or  devised  °f  debtrby 

them  subject  to,  the  payment  of  his  debts,  such  charge  will. 

was  still  vahd,  and  every  creditor,  of  whatever  kind, 

had  an  equal  right  to  participate  in  the  produce  (t). 

in  that  year  {ante,  pp.  66,  n.  (g).  Parliament     elected    after    the 

102,  240 ;    post.  Part  V.   Chap.  passing   of   the   Reform   Bill  of 

xiii.),  were  passed  in    the  first  1832  (stat.  2  &  3  Will.  IV.  c.  45). 
(r)  Ante,  p.  20. 

(s)  1.  The  general  personal  estate  not  expressly  or  impliedly 
exempted ; 

2.  Lands  expressly  devised  on  trust  to  pay  debts  ; 

3.  Estates  allowed  to  descend  to  the  heir ; 

4.  Real  or  personal  property  devised  or  bequeathed  to  any  one 
charged  with  the  debts ;  lie  Salt,  1895,  2  Ch.  203  ;  Re  Roberts,  1902, 
2  Ch.  834  ;   Re  Kempster,  1906,  1  Ch.  446. 

5.  General  pecuniary  legacies  ; 

6.  Specific  legacies  and  real  estate  devised,  whether  the  devise  were 
specific  or  residuary,  pro  rata  ;  Lancefield  v.  Iggulden,  L.  R.  10  Ch.  136. 

7.  Real  and  personal  property  over  which  the  deceased  person  had 
a  general  power  of  appointment,  and  which  he  had  appointed  to  an 
appointee  taking  the  same  gratuitously ;  see  post.  Part  II.,  Ch.  iii. ; 
see  2  Jarm.  Wills,  622,  4th  ed.  ;  1430,  5th  ed. ;  2  Seton  on  Judg- 
ments, 1604,  7th  ed.  It  will  be  seen  that  in  case  of  intestacy  the 
whole  of  the  personal  estate  must  be  exhausted  before  the  real  estate 
is  applied  in  paying  debts. 

Testamentary  expenses  (see  Wms.  Pers.  Prop.  494,  17th  ed.)  are 
payable  in  the  same  order  ;  Re  Pullen,  1910,  1  Ch.  564. 

(()  See  the  Author's  Essay  on  Real  Assets. 

W.K.P.  20 
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Special  and  This  anomaly  was  removed  by  the  Administration  of 
tract  creditors  Estates  Act,  1869,  providing  that,  in  the  adminis- 
now  stand  m  tj-ation  of  the  estate  of  every  person  who  shall  die  after 

equal   degree.  .  •'    ^ 

that  year,  specialty  debts  shall  not  be  entitled  to  any 
priority,  but  specialty  and  simple  contract  creditors 
shall  be  treated  as  standing  in  equal  degree,  and  be 
paid  accordingly  out  of  the  assets,  whether  legal  or 
equitable  (u).  As  we  have  seen  {x),  under  the  Land 
Transfer  Act,  1897  (y),  a  deceased  person's  real  estate 
is  now  to  be  administered  in  the  same  manner,  subject 
to  the  same  liabilities  for  debt,  costs,  and  expenses, 
and  with  the  same  incidents  as  if  it  were  personal 
estate ;  but  this  is  not  to  alter  or  affect  the  order  (z) 
in  which  real  and  personal  assets  are  applicable  for 
payment  of  funeral  and  testamentary  expenses,  debts 
or  legacies,  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (a). 

Creditor's  The  remedies  of  a  creditor,  after  his  debtor's  death, 

after  debtor's  ^^®  either  to  sue  the  debtor's  executor  or  administrator 
death.  at  law,  when  execution  can  be  had  against  the  goods  of 

the  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  (b)  for  the  administration  by 
the  Court  of  the  deceased  debtor's  estate  (c).  To 
secure  the  benefit  of  a  testamentary  charge  of  debts  on 
real  estate,  or  of  the  Act  making  real  estate  assets  for 
the  payment  of  debts,  a  creditor  was  obliged  to  resort 
to  the  latter  remedy ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raise 
money   to   pay  the  debt  (d).      A  creditor  by  special 

(m)  Stat.  32  &  33  Vict.  c.  46.  (y)  Stat.  60  &  61  Vict.  c.  65, 

also  providing  that  this  shall  not  s.  2  (3) ;    Re  Jones,  1902,  1  Ch. 

prejudice   any   lien,    charge,    or  92;    Be    Williams,   1904,   1   Ch. 

other    security,    to    which    any  52. 

creditor  may  be  entitled  for  the  (z)  Ante,  p.  30",  n.  {«). 

payment  of  his  debt.     As  to  the  (a)  Ante,  p.  232,  ii.  (k). 

order   in    which   a,    dead   man's  (b)  Ante,  p.  305. 

debts  are  payable,  see  Wms.  Pers.  (c)  Wms.     Pers.     Prop.     114, 

Prop.   219—224,  242—244,  and  496,  17th  ed. 

Table,  17th  ed.  (d)  See  Seton  on  Judgments, 

(x)  Ante,  p.  232.  1347   sq.,  7th  ed.  ;  Spademan  v. 
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contract  binding  the  heir  had  also  the  remedy,  seldom 
exercised,  of  suing  the  heir  or  devisee  for  the  debt  (e). 
It  is  a  question  whether  the  Land  Transfer  Act,  1897  (/), 
h:s  enabled  a  creditor  suing  his  debtor's  personal  repre- 
sentatives at  law  to  have  execution  of  the  deceased 
debtor's  lands  in  like  manner  as  he  might  have  had 
execution  of  his  goods  at  common  law.     But  it  has  not 
been  so  decided  ;    and  in  practice  the  creditor's  equit- 
able remedy  is  the  more  convenient,  and  is  that  regu- 
larly pursued  {g).     Under  the  Bankruptcy  Act,    1914  Administra- 
(as  under  the   Act   of   1883),   any   creditor   may  take  I'^^^^f"^ 
proceedings  to  have  the  insolvent  estate  of  his  deceased  deceased 
debtor   administered   in   bankruptcy.     And   under   the  ^solvent 
Act  of  1914,  the  debtor's  legal  personal  representative  estate, 
may  take  such  proceedings  (h).     When  an  order  is  made 
for  the  administration  in  bankruptcy   of  a   deceased 
debtor's  estate,  his  property  (real  as  well  as  personal) 
vests  in  the  official  receiver  of  the  Court  as  trustee,  and 
then  ia  the  trustee  appointed  by  the  creditors.     And 
the  trustee  is  empowered  to  realise  the  same  by  sale  or 
otherwise,  and  distribute  the  proceeds  among  the  creditors 
of  the  deceased,  as  in  the  case  of  bankruptcy  (t). 

The  Crown  is,  by  Royal  prerogative  and  by  statute.  Crown  debts, 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.     Thus  a  Crown  debtor's  freeholds  in  fee  simple, 
in  the  hands  of  himself,  his  heirs  or  devisees  (Jc),  may  be 

Timbrell,  8  Sim.  253  ;    Richard-  s.  2  (2,  3) ;  ante,  p.  232. 

scm    V.    Horton,    7    Beav.    112 ;  (g)  Re    Chant,    1905,     2    Ch. 

Pimm  V.  Insall,  1  Mac.  &  G.  449  ;  225  ;   Re  James,  1911,  2  Ch.  348  ; 

British  Mutual  Investment  Co.  v.  see  Re  Williams,  1904,  1  Ch.  52. 

SmaH,  L.  R.   10  Ch.  567 ;  Price  (h)  Stat.  4  &  5  Geo.  V.  o.  59, 

V.  Price,  35  Ch.  D.  297.  s.  130,  sub-s.  9. 

(e)  See  stat.   11  Geo.  IV.  &  1  (i)  Stat.  4  &  5  Geo.  V.  c.   59, 

Will.  IV.  c.  47,  ss.  2—8 ;   Wms.  s.  130,  replacing  46  &  47  Vict. 

Conv.  Stat.  234,  235  ;    Worthing-  c.  52,  s.  125,  amended  by  53  &  54 

tm,  &  Co.,  Ltd.  V.  Abbott,  1910,  Vict.  o.  71,  s.  21  (3)  ;  ante,  p.  300. 

1  Ch.  588,  591,  598.  (Ic)  R.    v.    The    Estate  of   G. 

if)  Stat.  60  &  61  Vict.  u.  65,  Hassell,  McCleland,  105. 

20—2 
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on  the 
debtor's  land. 


seized,  as  well  as  his  body  (1)  and  goods,  in  satisfaction  of 

any  debt  due  to  the  Crown  under  process  duly  issued  for 

Certain  the  purpose  (m).     And  debts  due,  or  which  might  have 

Crown  debts    i  j         j.       j-i,       n  x  i. 

were  a  charge  become  due  to  the  Grown,  from  persons  who  were 
accountants  to  the  Crown  (w),  and  debts  of  record  (o), 
or  by  specialty  (p)  in  form  prescribed  by  statute  (q), 
due  from  other  persons  to  the  Crown  were  formerly 
binding  on  their  estates  in  fee  simple  when  sold,  as 
well  as  when  devised  by  will,  or  suffered  to  descend  to 
the  heir  at  law  (r).  Simple  contract  debts  (s),  however, 
due  to  the  Crown  from  one,  who  was  no  public 
accountant  to  the  Crown,  did  not  give  rise  to  any  lien 
on  the  debtor's  lands  until  the  debts  were  made  of 
record  (o)  for  the  purpose  of  enforcing  them  (u).      But 


(l)  See  A.-G.  v.  Edmunds,  22 
L.  T.  N.  S.  667  ;  Re  Smith,  2 
Ex.  D.  47. 

(m)  3  Black.  Comm.  420; 
Manning's  Exchequer  Practice, 
pt.  i.,  bk.  i.,  2nd  ed. ;  Chitty  on 
the  Prerogative  of  the  Crown,  ch. 
xii. ;  stat.  28  &  29  Vict.  c.  104, 
ss.  47,  51. 

(m)  Stats.    13    Eliz.    c.    4 ;     25 
Geo.  III.  c.  35  ;  Co.  Litt.  191  a,, 
n.  (1),  vi.  9,  209  a,  n.  (1) ;    Sug. 
V.  &  P.  544. 
Debts  of  (o)  These  are  debts  appearing 

record.  to  be  due  by  matter  of  record ; 

that  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of  which  the  proceedings  are 
enrolled  or  recorded,  and  the 
records  of  which  are  indisputable 
evidence  of  its  proceedings  ;  see 
Wms.  Pers.  Prop.  224,  17th  ed. 
Judgment  debts  and  recogni- 
sances (see  ante,  pp.  271,  2ti7, 
292  and  n.  (/) )  are  debts  of 
record ;  so  are  debts  found  to  be 
due  to  the  Crown  by  the  verdict 
of  an  inquest  of  office  held  for  the 
purpose.  See  Glanv.  viU.  5 — 11; 
Bract.  156  b,  288  b,  289  ;  Britton, 
liv.  i.  ch.  1,  §§  7—12,  ch  28,  §  1  ; 
Co.  Litt.  117  b,  260  a;  Black. 
Comm.  ii.  464,  iii.  24  ;  Manning's 
Exchequer  Practice,  1,  36  sq., 
2nd  ed. ;    Chitty  on  the  Preroga- 


tive of  the  Crown,  265—271, 
293  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  666. 

ip)  Ante,  p.  303. 

(j)  Stat.  33  Hen.  VIII.  c.  39, 
ss.  36,  37,  52  (ss.  50—56,  75  in 
Rufihead) ;  see  Chitty,  Preroga- 
tive, 265,  293. 

(r)  By  stats.  2  &  3  Vict.  u.  11, 
s.  10,  and  12  &  13  Vict.  o.  89, 
any  two  of  the  commissioners  of 
the  Treasury  were  empowered  to 
certify  that  any  lands  of  any 
Crown  debtor  or  accountant 
should  be  held  by  the  purchaser 
or  mortgagee  thereof  discharged 
from  all  further  claims  of  the 
Crown  in  respect  of  any  debt 
or  liabiUty  of  the  debtor  or 
accountant  to  whom  the  lands 
belonged.  And  by  stats.  16  &  17 
Vict.  c.  107,  ss.  195—197  ;  23  & 
24  Vict.  c.  115,  s.  1  ;  and  39  & 
40  Vict.  c.  36,  ss.  167,  288,  a 
similar  power  was  given  to  any 
two  of  the  commissioners  or 
principal  ofScers,  or  the  only 
commissioner  or  principal  officer, 
of  any  public  department  with 
respect  to  any  Crown  bond  or 
other  security  concerning  or 
incident  to  any  such  department. 

(«)  Ante,  pp.  84,  304. 

(«)  S.  V.  Smith,  Wightw.  34 ; 
Casberd  v.  A.-G.,  6  Price,  411, 
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by  the  Judgments  Act,  1839  (a;),  no  liabilities  to  the  Registration 
Crown  by  record,  specialty,  or  accountantsbip  incurred- ^g^[°_^ 
after  the  3rd  of  June,  1839,  should  affect  any  lands  as 
to  purchasers  or  mortgagees  unless  duly  registered  in 
the  index  of  Crown  debtors  and  accountants  (x).    And 
by  the  Crown  Suits  Act,  1865  (y),  no  such  liabilities  to  of  Crown 
the  Crown  incurred  after  the  1st  of  November,  1865,  Execution. 
should  afiect  any  land  as  to  a  bond  fide  purchaser  for 
valuable    consideration    or    a    mortgagee,    whether    he 
should  have  or  have  not  notice  of  the  same,  unless  a 
writ    or    process    of    execution    had    been   issued    and 
registered  (2)  before  the  execution  of    the  conveyance 
or   mortgage,    and   the   payment    of   the   purchase  or 
mortgage    money.     But    by   the    Land    Charges    Act,  Liabilities  to 
1900  {a),  these  registers  were  closed  as  from  the  com-  not  no^ 
mencement  of  the  Act  (b) ;    after  which  a  iudgment  or  cliarge  on 

,,,.-,  T     ■  1     ,         li^nds  until  a 

recognisance    (c)    obtamed   or   entered  into   on   behalf  writ  or  order 
of  the  Crown,  and  any  inquisition  finding  a  debt  due  them°^°™™^ 
to  the  Crown  (d),  and  any  obligation  or  specialty  made  registered, 
to   and   any  acceptance   of   office  from   or  under   the 
Crown,  whatever  be  the  date  of  the  same,  shall  not 
operate  as  a  charge  on  lands,  unless  or  until  a  writ  or 
order  for  the  purpose  of  enforcing  the  same  is  registered 
under  the  Land  Charges  Act  of  1888  (e).     And  the 
provisions   of  this  Act,   making  void  the  deUvery   of 

473 — 476  ;    Chitty,  Prerogative,  the  Court  of  Common  Pleas,  but 

293—296 ;     Sug.   V.    &   P.   545,  since  1879  in  the  Central  Office 

14th  ed.  of    the    Supreme    Court ;     ante, 

{x)  Stat.  2  &  3  Vict.  c.  11,  b.  8.  p.  293,  n.  {h}. 
By  Stat.  22  &  23  Vict.  c.  35,  (a)  Stat.  63  &  64  Vict.  c.  26, 
s.  22,  re-registration  every  five  s.  2,  repealing  the  above-men- 
years  was  required.  This  register  tioned  provisions  of  the  Acts  of 
was  originally  in  the  office  of  the  1839  and  1865  as  from  that  date. 
Court  of  Common  Pleas,  but  was  (6)  1st  July,  1901.  These 
transferred  in  1879  to  the  Central  registers  were  transferred  to  the 
Office  of  the  Supreme  Court ;  Office  of  Land  Registry ;  see 
ante,  p.  293,  n.  (h).  ante,  p.  294,  nn.  (q,  r). 

(y)  Stat.  28  &  29  Vict.  u.  104,  (c)  Ante,   pp.    287,    292,    and 

ss.  4,  48,  49,  also  providing  that  n.  (/). 

no  other  registration  of  the  writ  (d)  Ante,  p.  308,  n.  (o). 

or  process   or   of   the   debt   or  (e)  Stat.  51  &  52  Vict.  c.  51, 

liability  should  be  necessary.  s.  6  ;  ante,  pp.  293,  294. 

(z)  Originally  in  the  office  of 
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lands  in  execution  as  against  purchasers  for  value  if 
the  writ  or  order  be  not  duly  registered  (/),  are 
extended  to  every  writ  or  order  affecting  land  issued 
or  made  by  any  Court  for  the  purpose  of  enforcing  a 
judgment  obtained  on  behalf  of  the  Crown  and  every 
delivery  in  execution,  or  other  proceeding  taken  in 
pursuance  of  any  such  writ  or  order. 


Conveyances 
for  defraud- 
ing creditors. 


Fraudulent 
conveyances. 


Voluntary 
conveyances. 


By  a  statute  of  the  reign  of  Elizabeth,  conveyances 
of  landed  estates,  and  also  of  goods,  made  for  the  pur- 
pose of  delaying,  hindering  or  defrauding  creditors,  are 
void  as  against  them  ;  unless  made  upon  good,  which 
here  means  valuable,  consideration  (^r),  and  bond  fide, 
to  any  person  not  having,  at  the  time  of  the  conveyance, 
any  notice  of  such  fraud  {h).  Such  conveyances  of 
land  are  therefore  of  no  avail  against  the  claim  of  a 
creditor  to  take  the  land  in  execution,  or  against  the 
title  of  the  debtor's  trustee  in  bankruptcy,  or  against 
creditors  who  take  proceedings  to  secure  payment  of 
their  debts  out  of  the  debtor's  estate  after  his  death  {i). 
Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying 
party,  under  the  bankruptcy  laws  (k).  And  by  the 
Bankruptcy  Act,  1914  (as  by  the  Act  of  1883)  {I),  any 
voluntary  settlement  of  property  (m)  shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the  settlement, 
be  void  against  the  trustee  in  the  bankruptcy,  and  shall, 

64  Vict.  u.  26, 


(/)  Stat.  63 
s.  3. 

(g)  Ante,  p.  80. 

\h)  Stat.  13  Eliz.  c.  5  ;  Twyne's 
case,  3  Rep.  81  a,  1  Smith's 
Leading  Cases,  1  ;  Spencer  v. 
Slater,  4  Q.  B.  D.  13  ;  Re  John- 
son, Oolden  v.  Oillam,  20  Ch.  D. 
389  ;  Halifax  Joint  Stock  Bank- 
ing Co.  V.  Gledhill,  1891,  1  Ch. 
31  ;  see  Re  Holland,  1902,  2  Ch. 
360. 

(i)  Richardson  v.  Smallwood, 
Jac.  552  ;  Re  Ridler,  22  Ch.  D. 
74. 


{k)  See  Wms.  Pers.  Prop.  268, 
271,  17th  ed. ;  notes  to  Twyne's 
case,  1  Smith,  L.  C. 

(0  Stat.  4  &  5  Geo.  V.  e.  59, 
s.  42  (1),  replacing  46  &  47  Vict. 
u.  52,  s.  47  (1).  Stat.  32  &  33  Vict, 
u.  71,  s.  91,  avoided  similar 
settlements  by  traders. 

(m)  Including  any  conveyance 
or  transfer  of  property,  but 
excepting  settlements  on  the 
settlor's  wife  or  children  of 
property  accrued  to  him  after 
marriage  in  right  of  his  wife. 
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if  the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  the  settlement,  be  void  as  against 
the  trustee  in  the  bankruptcy,  unless  the  parties  claiming 
under  the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  pro- 
perty passed  to  the  trustee  of  such  settlement,  on  the 
execution   thereof  (w).    But   the   title   of   a   bmd  fide  Purchaser 
purchaser    for     value     from    a    beneficiary    under    an  ^°^/™"'®^ 
settlement  so  liable  to  be  avoided  will  not  be  displaced  voluntary 
by   the   subsequent   bankruptcy   of   the   settlor,    even  ^"'^^^^^'^"^ 
though  the  purchaser  had  notice  that  the  settlement 
was  voluntary  (o),  and  even  where  the  purchase  was 
made  after  the  act  of  bankruptcy  (p). 

With  regard  to  the  alienation  of  an  estate  tail  for  Alienation  of 
debt,  under  the  old  law  of    judgments  (q)  lands  held  ^'4\*;  *^''  ^°' 
for  an  estate  tail  could  not  be  seized  under  a  writ  of 
elegit  for  a  longer  time  than  the  life  of  the  tenant  in 
tail,  against  whom  judgment  for  debt  or  damages  had 
been  recovered  (r).      But  by  the  Judgments  Act,  1838,  Judgment 
a  judgment  debt  (s)  was  made  a  charge  binding  on  the 
lands  of  the  debtor,  as  against  the  issue  of  his  body, 
and  also  as  against  all  other  persons  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  and 
debar    from  any  remainder  or  reversion  {t).      As    we 
have  seen,  under  the  Judgments  Act,  1864,  no  judgment 
thereafter  entered  up  was  to  affect  any  land,  until  the 

(»)  Ex    parte    Huxtahle,     Be  <k    Kenderdint's   contract,    1897, 

Conibeer,  2  Ch.  D.  54 ;    Ex  parte  1  Ch.  776. 

Hillman,  Be  Pumfrey,  10  Ch.  D.  (p)  Be  Hart,  1912,  3  K.  B.  6. 

622;  Ex  parte  Bussell,  Be  Butter-  (q)  Ante,  pp.  287—290. 

worth,  19  Ch.  D.  588  ;  Sanguinetti  (r)  Anderson's  case,  7  Rep.  21. 

V.  Stuckey's  Bank,  1895,   1   Oh.  (s)  See  a?i«e,  p.  291,  n.  (2). 

176;  ife  Poye,  1908,  2  K.  B.  169  ;  (t)  Stat.  1  &  2  Vict.  c.    110, 

Shrager  v.  March,   1908,  A.   C.  s.  13.     See  Lewis  v.  Duncombe, 

402.  20  Beav.  398  ;  Sug.  V.  &  P.  526  ; 

(0)  Re  Vansitiart,  1893,  2  Q.'B.  Be  Anthony,   1893,   3   Ch.   498, 

377  ;  Be  Brail,  ib.  381  ;  Be  Carter  501,  502. 
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Bankruptcy 
of  tenant  in 
tail. 


Certain 
Crown  debts 
charged  on 
estates  tail. 


land  had  been  actually  delivered  in  execution  ;  but  this 
provision  was  repealed  by  the  Land  Charges  Act,  1900  (m). 
And  now,  by  the  Land  Charges  Act,  1888,  actual  dehvery 
in  execution  is  made  void,  as  against  purchasers  for  value, 
unless  the  writ  or  other  process  of  execution  be  duly 
registered ;  and  under  the  Land  Charges  Act,  1900, 
a  judgment  does  not  operate  as  a  charge  on  land  unless 
or  until  a  writ  or  order  for  the  purpose  of  enforcing  it 
is  duly  registered  under  the  Land  Charges  Act,  1888, 
but  the  judgment  attaches  as  a  charge  on  the  debtor's 
land  directly  such  writ  or  order  is  registered  (a;).  Such 
registration  is  therefore  now  necessary  in  order  that  a 
judgment  creditor  may  acquire  an  interest  binding  the 
lands,  of  which  his  debtor  is  tenant  in  tail,  as  agaiast 
those  whose  rights  would  be  barred  by  a  disentailing 
assurance  (y).  An  estate  tail  may  also  be  barred  and 
disposed  of  on  the  bankruptcy  of  a  tenant  in  tail,  for  the 
benefit  of  his  creditors,  to  the  same  extent  as  he  might 
have  barred  or  disposed  of  it  for  his  own  benefit  (2:).  If, 
however,  a  tenant  in  tail  die  before  any  judgment  creditor 
has  acquired  a  charge  on  his  lands,  and  without  having 
been  adjudged  bankrupt  (a),  the  entailed  lands  will  no 
longer  be  subject  to  his  debts  generally ;  unless  indeed 
it  should  be  held  that  the  Land  Transfer  Act,  1897  (6), 
has  altered  the  law  in  this  respect.  But  there  is  an  excep- 
tion in  the  case  of  certain  Crown  debts  (c).  For,  by  a 
Statute  of  Henry  VIII.  (d),  estates  tail  were  charged,  in 
the  hands  of  the  heir,  with  debts  due  from  his  ancestor 
to  the  Crown  by  judgment,  recognisance,  obhgation 
or  other  specialty  (e),  although  the  heir  should  not  be 


(tt)  Ante,  pp.  292—294. 

{x)  Ante,  pp.  294 — 296. 

\y)  Ante,  pp.  290,  293. 

(2)  Stats.  3  &  4  Will.  IV.  c.  74, 
ss.  56—73  ;  4  &  5  Geo.  V.  c.  59, 
s.  55  (5),  replacing  46  &  47  Vict. 
c.  52,  s.  56  (5). 

(a)  See  stat.  3  &  4  Will.  IV. 
0.  74,  s.  65. 

(6)  Stat.  60  &  61  Vict.  c.  65, 


part  i. ;    see  ante,  pp.  115,  232, 
239. 

(c)  1  Rolle  Abr.  841  (F) ;  7 
Rep.  21. 

(d)  33  Hen.  VIII.  u.  39,  s.  52 
(s.  75  in  Buffhead) ;  Chitty  on 
the  Prerogative  of  the  Crown, 
299. 

(e)  Ante,  pp.  292,  303. 
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comprised  therein.  And  all  arrears  and  debts  due  to 
the  Crown  by  accountants  to  the  Crown,  whose  yearly 
or  total  receipts  exceed  three  hundred  pounds,  were, 
by  a  Statute  of  Elizabeth  (/),  placed  on  the  same 
footing  {g). 


A  life  estate  is  liable  during  the  tenant's  life  to  be  involuntary 

,  alienation  c ' 
'  life  estate. 


taken  to  satisfy  any  judgment  debt  of  his,  in  the  same  ^lienation  of 


manner  as  an  estate  in  fee  simple  (h).  And  it  is 
similarly  liable  to  vest  in  the  creditors'  trustee  on  his 
,  bankruptcy  (i).  But  it  is  not  in  any  way  subject  to 
the  tenant's  debts  after  his  death.  Determinable  life 
estates  are  not  subject  to  the  tenant's  debts  after  their 
determination  (k).  Estates  pur  autre  vie  are  Uable  to  Estates  pur 
alienation  for  debt  in  the  tenant's  lifetime  in  the  same  ""''^^  "*^' 
manner  as  other  freehold  estates  {I)  ;  and  after  his 
death,  they  continue  liable  to  his  debts  during  the 
remainder  of  the  life  of  the  cestui  que  vie  (m). 

Judgment  creditors  have  the  following  rights  agaiast  Judgment 
their   debtors'    equitable   or   trust   estates  : — (1)    They  r[giits°against 
may  by  statute  take  lands  and  hereditaments  held  on  debtors' 
a  simple  trust  (n)  for  the  debtor  under  the  writ  of  estates. 
elegit.     This  remedy  was  first  given  by  the  Statute  of 
Frauds  (o),  and  was  enlarged  by  the  Judgments  Act, 
1838.     By  this  Act,  execution  may  be  delivered,  under 
the  writ  of  elegit,  of  all  such  lands  and  hereditaments 
as  the  person  against  whom  execution  is  sued,  or  any 
person   in   trust  for  him,   shall  have   been  seised   or 

(/)  Stat.   13  Eliz.   c.   4;    and  (m)  Ante,  p.  191. 

see  25  Geo.  III.  c.  35  ;    Chitty,  (o)  Stat.  29  Car.  II.  e.  3,  s.  10, 

Prerogative,  294,  295.  which    enabled    the    sheriff    to 

(g)  It   does   not   appear   that  deliver  execution  unto  the  judg- 

this  liability  is  removed  by  stat.  ment  creditor  of  all  such  lands 

63  &  64  Vict.  c.  26,  s.  2  ;    ante,  and  hereditaments  as  any  other 

pp.  308,  309  person  or  persons  were  seised  or 

(h)  Ante,  pp.  287 — 297.  possessed    of    in    trust   for    the 

(i)  Ante,  p.  300.  judgment  debtor  at  the  time  of 

(k)  See  ante,  pp.  83,  135.  execution    sued ;     see    Hunt    v. 

\l)  Ante,  pp.  287—297.  CoZe^,  Com.  226  ;  Harris  v.  Pugh, 

(m)  Ante,  p.  139.  4  Bing.  335,  12  J.  B.  Moore,  577. 
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Equitable 
execution. 


How  far 
judgments 
are  charges 
upon  equit- 
able estates. 


possessed  of  at  the  time  of  entering  up  the  judgment 
or  at  any  time  afterwards  {p).  (2)  Judgment  creditors 
may  obtain  what  is  called  equitable  execution.  This 
originated  in  the  relief  which  the  Court  of  Chancery 
used  to  give  to  a  judgment  creditor,  who  had  sued  out 
a  writ  of  elegit  to  take  the  debtor's  land  at  law,  but 
was  prevented  from  executing  it  by  the  fact  that  the 
legal  estate  was  outstanding  in  some  other,  who  was 
not  trustee  for  the  debtor  simply  (q).  In  such  cases 
the  creditor  might  have  obtained  the  appointment  by 
the  Court  of  a  receiver  of  the  rents  and  profits  of  the 
debtor's  equitable  estate  in  the  land  (r).  The  juris- 
diction of  the  present  High  Court  of  Justice  (s)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature 
Acts  (i).  And  now  it  appears  that  a  judgment  creditor 
may  obtain  equitable  execution  by  means  of  an  order 
for  the  appointment  of  a  receiver  of  the  profits  of  his 
debtor's  interest  in  land,  whenever  there  are  circum- 
stances to  hinder  the  convenient  operation  of  his  legal 
remedy  by  elegit  (u) ;  and  there  is  no  necessity  for  him 
to  sue  out  an  elegit  in  the  first  instance  {x). 

As  judgments  were  enforceable  in  equity  under  the 
old  law,  they  were  regarded  as  charges  in  equity  upon 
equitable  estates  in  land,  and  therefore  binding  upon 
all  who   succeeded  to   the  judgment   debtor's   estate. 


(p)  Stat.  1  &  2  Vict.  u.  110, 
s.  11. 

{q)  Neate  v.  Duke  of  Marl- 
borough, 3  My.  &  Cr.  407  ;  Mit- 
ford  on  Pleading,  126  (148,  5th 
ed.) ;  Lewin  on  Trusts,  646  sq., 
6th  ed.  ;  1030  sq.,  12th  ed.  ;  ante, 
p.  294,  n.  (y). 

(r)  19  Ves.  633;  2  Swanst. 
137,  155  ;  Daniell,  Ch.  Pr.  1563, 
1564,  5th  ed. 

(s)  Ante,  p.  177. 

{t)  Stat.  36  &  37  Vict.  c.  66, 
s.  25,  aub-s.  8  ;  see  Holmes  v. 
Millage,  1893,  1  Q.  B.  551  ; 
Morgan  v.  Hart,  1914,  2  K.  B. 
183.     Under    s.    89,    a    County 


Court  may  appoint  a  receiver  by 
way  of  equitable  execution ;  B. 
V.  Selfe,  1908,  2  K.  B.  121. 

(m)  Anglo-Italian  Bank  v. 
Davies,  9  Ch.  D.  275;  Smith 
V.  Cowell,  6  Q.  B.  D.  75  ;  Salt  v. 
Cooper,  16  Ch.  D.  544  ;  Re  Pope, 
17  Q.  B.  D.  743  ;  Re  Shephard, 
43  Ch.  D.  131  ;  Levasseur  v. 
Mason  tfc  Barry,  1891,  2  Q.  B. 
73  ;  Cadogan  v.  Lyric  Theatre, 
1894,  3  Ch.  338  ;  Ashburton  v. 
Nocton,  1915,  1  Ch.  274;  cf. 
Morgan  v.  Hart,  1914,  2  K.  B. 
183. 

(x)  Ex  parte  Evans,  Re  Wat- 
kins,  13  Ch.  D.  252. 
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except  those  who  took  it  as  purchasers  for  value  with- 
out notice  of  the  judgment  {y).  The  Judgments  Act, 
1838,  expressly  made  judgments  a  charge  on  all  here- 
ditaments to  which  the  judgment  debtor  should  at  the 
time  of  entering  up  judgment,  or  at  any  time  after- 
wards, be  entitled  for  any  estate  or  interest  whatever 
at  law  or  in  equity  (z).  But,  as  we  have  seen,  under 
this  Act  purchasers  were  not  to  be  affected  by  judg- 
ments, unless  duly  registered  (a).  The  Acts  of  1839 
and  1860,  before  referred  to  (6),  further  protected  pur- 
chasers of  equitable  as  well  as  legal  estates  (c).  And 
under  the  Judgments  Act,  1864,  no  subsequent  judgment 
was  to  affect  any  land,  until  actual  delivery  thereof 
in  execution.  This  was  held  to  take  place  in  the  case 
of  equitable  execu.tion  [d),  when  the  judgment  creditor 
obtained  an  order  for  the  appointment  of  a  receiver  ; 
and  he  had  no  charge  until  then  (e).  As  we  have 
seen,  that  provision  of  the  Judgments  Act,  1864,  was 
repealed  in  1900  ;  the  Land  Charges  Act,  1888,  made  it 
requisite  to  register  the  writ  or  order  enforcing  a  judg- 
ment in  the  office  of  Land  Registry,  or  else  the  execution 
of  such  process  will  be  void  as  against  purchasers  for 
value ;  and  under  the  Land  Charges  Act,  1900,  a  judg- 
ment does  not,  without  such  registration,  operate  as  a 
charge  on  the  debtor's  interest  in  the  land,  but  it  attaches 
as  a  charge  thereon  immediately  upon  such  registra- 
tion (/).  It  has,  moreover,  been  decided  that,  if  a  judg- 
ment creditor  sue  out  and  register  a  writ  of  elegit,  he 
obtains  at  once  the  charge  given  by  the  Judgments  Act, 
1838  (^),  on  the  judgment  debtor's  equitable  estate  in  any 
land,  notwithstanding  that  he  cannot  proceed  to  execute 

(y)  Sug.  V.  &  P.  518  ;   Lewin  (d)  Ante,  p.  29.5. 

on  Trusts,  653,  6th  ed.  ;    1036,  (e)  Hatton  v.  Haywood,  L.  R. 

12th  ed. ;    anU,  p.  291.  9  Ch.   229  ;    and  cases  cited  in 

(z)  Stat.   1   &  2  Vict.  c.    110,  notes  (()  {u)  to  p.  314,  ante. 

s.  13  ;  ante,  p.  290.  (/)  Ante,  pp.  294,  296,  312. 

(a)  Sect.  19;  ante,  p.  291.  {g)  Stat.   1   &  2  Vict.  c.   110, 

(6)  Ante,  pp.  291—294.  s,  13  ;   ante,  p.  290. 

(c)  Sug.  V.  &  P.  535. 
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the  writ  because  the  legal  estate  is  outstanding  (7i),  and 
that,  to  procure  actual  delivery  in  execution,  he  must 
apply  for  an  order  for  the  appointment  of  a  receiver  {i). 

Equitable  estates  are  liable  to  iavoluntary  aliena- 
tion on  the  bankruptcy  of  the  person  entitled  thereto, 
in  the  same  manner  as  his  estates  at  law  (k).  But  on 
the  bankruptcy  of  a  trustee,  the  legal  estate  in  any 
property,  of  which  he  is  trustee  for  any  other  person, 
does  not,  as  a  rule,  pass  to  the  trustee  for  his  creditors. 
Where  the  but  remains  vested  in  him  {I).  Where,  however,  a 
lien  on  the^  "  trustee  has  a  lien  on  the  trust  property  for  his  own 
benefit — as  to  secure  his  right  of  indemnity  against 
liabihties  incumbent  on  him  as  such  trustee — and  the 
retention  of  the  property  is  necessary  to  give  effect  to 
his  lien,  his  legal  estate  or  interest  in  the  property, 
and  his  right  to  hold  the  same  until  satisfaction  of  his 
lien,  will  vest,  in  the  event  of  his  bankruptcy,  in  the 
creditors'  trustee  (m). 


Bankruptcy 
of  cestui  que 
trust. 


-of  trustee. 


trust 
property. 


Liability  of 
trust  estates 
after  death. 


Trust  estates  in  fee  simple  are  also  hable,  like 
estates  at  law,  to  alienation  for  the  payment  of  the 
The  Statute  Owner's  debts  after  his  death.  By  the  Statute  of 
o  rau  s.  J'rauds  it  was  provided,  that  if  any  cestui  que  trust 
should  die,  leaving  a  trust  in  fee  simple  to  descend 
to  his  heir,  such  trust  should  be  assets  by  descent, 
and  the  heir  should  be  chargeable  with  the  obhgation 
of  his  ancestor  for  and  by  reason  of  such  assets,  as 
fully  as  he  might  have  been  if  the  estate  in  law  had 
descended  to  him  in  possession  in  like  manner  as  the 
trust  descended  (n).     And  the  subsequent  statutes  to 


{h)  See  ante,  p.  314. 

(j)  Ashburton  v.  Nocton,  1915, 
1  Ch.  274  ;  ante,  p.  294,  n.  {y). 

(yfc)  Ante,  pp.  299—302. 

{1}  Stat.  4  &  5  Geo.  V.  c.  59, 
ss.  18,  38,  167,  replacing  46  &  47 
Vict.  c.  52,  ss.  20,  44,  168. 

(m)  Jennings  v.  Mather,  1901, 
1   Q.  B.   108  ;    Governors  of  St. 


Thomas's  Hospital  v.  Richardson, 
1910,  1  K.  B.  271. 

(n)  Stat.  29  Car.  II.  c.  3,  s.  10. 
Before  this  provision  the  Court 
of  Chancery  had  refused  to  give 
the  bond  creditor  any  relief ; 
Bennet  v.  Box,  1  Ch.  Ca.  12 ; 
Prat  V.  Colt,  ib.  128.  These 
decisions,  in  all  probability,  gave 
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which,    we   have   before   referred,    for   preventing   the  Subsequent 
debtor  from  defeating  his  bond  creditor  by  his  will,  ^  *  "*''^' 
and  for  rendering  the  estates  of  all  persons  liable  on 
their  decease  to  the  payment  of  their  just  debts  of 
every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (o). 

Trust  estates  are  subject  to  debts  due  to  the  Crown  Grown  debts. 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  (ji).      And  in  the  case  of  equitable  estates  tail 
and  for  life,  the  liability  for  the  owner's  debts  is  similar 
to  that  attached  to  the  like  estates  at  law  (q). 

In  connection  with  creditors'  rights  against  pur-  Lis  pendens. 
chasers  of  land,  it  may  be  mentioned  that  actions  at 
law  or  in  equity  respecting  lands  wUl  bind  a  pur- 
chaser, as  well  as  the  tenant's  heir  or  devisee  ;  that 
is,  he  must  abide  by  the  result,  although  he  may  be 
ignorant  that  any  such  proceedings  are  depend- 
ing (r).  Provision  was  accordingly  made  by  the 
Judgments  Act,  1839,  for  the  registration  of  every  lis  Registration 

,  ,  , .  ,  ,  .     ,  ,01  lis  pendens. 

pendens ;  and  no  lis  pendens  bmds  a  purchaser  or 
mortgagee  without  express  notice  thereof,  unless  and 
until  it  is  duly  registered ;  and  the  registration  to 
be  binding  must  be  repeated  every  five  years  (s). 
This  registration  is  now  made  in  the  Office  of  Land 
Registry  (t). 

rise   to    the    above    enactment.  (r)  Co.  Litt.  344  b  ;   Anon.,  1 

See  1  Wm.  Black.  159  ;    1  Sand.  Vem.  318  ;  Hiernr.  Mill,  13  Ves. 

Uses,  276  (289,  5th  ed.).  114,  120,  9  R.  R.  149  ;    3  Prest. 

(o)  Stats.    3    Will.    &    Mary,  Abst.  354 ;   Bellamy  v.  Sabine,  1 

c.  14,  s.  2  ;   47  Geo.  III.  c.  74  ;  De  G.  &  J.  566. 

11  Geo.  IV.  &  1  Will.  IV.  0.  47  ;  (s)  Stat.  2  &  3  Vict.  c.  11,  s.  7, 

3  &  4  Will.  rV.  c.  104  ;   32  &  33  extended  by  18  &  19  Vict.  o.  15, 

Vict.  c.  46  ;   46  &  47  Vict.  u.  52,  s.  3,  to  the  Palatine  Courts  (ante, 

s.  125  ;   60  &  61  Vict.  c.  65,  part  p.  297,  n.  (c) ) ;  see  Price  v.  Price, 

i. ;    ante,  pp.  302—307.  35  Ch.  D.  297  ;    stat.  51   &  52 

(p)  The  King  v.   Smith,  Sug.  Vict.  u.  51,  ss.  5,  6.     As  to  vacat- 

V.  &  P.  Appx.No.  15,  p.  1098,  ing  such  registration,  see  stat. 

nth  ed.  ;  Chitty  on  the  Preroga-  30  &  31  Vict.  i;.  47,  s.  2. 

tive  of  the  Crown,  296.  (()  See   ante,   pp.  293,  u.    (h), 

(q)  Sug.  V.  &  P.  524,  538.  294,  n.  (r). 
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Searches.  In   consequence   of   the   above-mentioned   laws,    it 

was  the  practice  to  cause  a  search  to  be  made,  before 
every  purchase  or  mortgage  of  freeholds,  in  the 
registers  of  judgments,  writs  and' orders  afEecting  land, 
and  pending  actions,  and  also  of  Crown  debts  and 
writs  of  execution,  if  there  were  reason  to  suppose 
that  the  owner  of  the  property  had  been  a  Crown  debtor 
or  accountant  (u).  Since  the  commencement  of  the 
Land  Charges  Act,  1900',  it  has  been  unnecessary  to 
search  for  judgments  or  Crown  debts  or  writs  (x) ; 
but  the  other  searches  are  still  made  ;  and  if  the  search 
disclose  any  registered  incumbrance  Effecting  the  land, 
it  must  be  got  rid  of  before  the  sale  or  mortgage  can 
safely  be  completed  («/). 


(m)  Ante,  pp.  290,  293,  309. 
See  Sug.  V.  &  P.  537,  538,  543  ; 
1  Dart.  V.  &  P.  523,  524,  557, 
562,  564,  6th  ed. ;  Elphinstone 
&  Clark,  Searches,  50,  88,  93, 
147  sq.,  and  Appx.  on  Land 
Charges  Act  of  1888,  pp.  17,  18. 
Under  stats.  45  &  46  Vict.  c.  39, 
o.  2,  and  51  &  52  Vict.  u.  51,  s.  17, 
official  searches  in  these  registers 
may  be  directed,  and  a  certificate 
(which  in  favour  of  a  purchaser 


or  mortgagee  is  to  be  conclusive) 
obtained  of  the  result  of  any  such 
search.  See  Wms.  Conv.  Stat. 
261  sq. ;  Elphinstone  &  Clark, 
Searches,  166 — 168. 

(x)  See  ante,  pp.  294,  296,  309, 
310,  315. 

{y)  As  to  the  searches  now 
necessary,  see  post,  Part  V. ;  1 
Wms.  V.  &  P.  580  sq.,  597,  2nd 
ed. 
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CHAPTER   XII. 

OF   PERSONAL   CAPACITY. 

It  has  been  mentioned  (a)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exercis- 
ing the  right  of  alienation,  which  is  now  regarded  as 
inherent  in  ownership  (b).  Let  us  now  consider  what  Capacity  to 
persons  have  the  legal  capacity  to  purchase,  hold  and  ^"[^^  ami 
dispose  of  an  estate  in  land  ;  the  word  purchase  being  dispose  of 
here  used  in  its  legal  meaning  (c),  which  includes  the 
acquisition  of  land  under  a  will  or  a  voluntary  con- 
veyance, as  well  as  on  a  sale.  It  should  be  noted  that 
capacity  so  to  purchase  lands  merely  indicates  that  a 
conveyance  of  land  to  the  person  capable  will  give 
him  the  legal  estate  therein :  it  does  not  include 
capacity  to  buy  land,  in  the  common  sense  of  the 
word.  That  is  a  matter  depending  on  capacity  to 
contract.  It  will  therefore  be  useful  to  inquire  as 
well,  what  persons  may  contract  with  regard  to  land. 

Persons  are  either  natural — men,  women  and  Persons 
children — or  artificial,  as  corporations.  AU  natural  ^^jg^^g^j^"^ 
persons,  including  infants,  lunatics,  married  women, 
convicts  and,  at  the  present  day  (d),  aliens,  are  capable 
of  purchasing  and  holding  lands.  And,  as  a  general 
rule,  any  natural  person  may  dispose  freely  of  the 
land  he  holds  (e),  and  may  contract  with  regard  to 
land.     To  this  rule  there  are  exceptions  in  the  case  of 

(a)  Ante,  p.  77.  17,  s.  17,  replacing  33  Vict.  o.  14, 

(6)  Ante,  pp.  2,  7,  67  seq.,  84.  ».  2. 

(c)  Ante,  pp.  69,  240.  (e)  Co.  Litt.  2,  3,  43  b ;    ante, 

(d)  By  Stat.  4  &  5  Geo.  V.  u.  pp.  75—77,  84,  112,  123. 
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infants,  persons  of  unsound  mind,  drunken  persons, 
married  women,  and  convicts.  Corporations  may 
purchase  lands  (/) ;  but  their  capacity  for  holding  or 
disposing  of  them  is  restricted  by  laws,  which  have  no 
application  to  natural  persons. 


Infants. 


Mortgage 
by  infant. 


Infant's 
settlement. 


All  persons  under  the  age  of  twenty-one  years  are 
infants  in  law  (g).  The  purchase  of  land  by  an  infant 
is  voidable  at  his  option ;  that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable  ;  but  it  remains  good  until  set  aside  (h). 
And  the  conveyance  of  land  by  an  infant  is,  as  a 
rule,  similarly  voidable  {i).  But,  by  the  effect  of  the 
Infants'  Relief  Act,  1874  {Jc),  the  conveyance  by  an 
infant  of  lands  or  goods,  by  way  of  mortgage  {I)  to 
secure  the  repayment  of  money  lent  to  him,  is  abso- 
lutely void  (m).  As  we  have  seen,  under  the  custom 
of  gavelkind,  an  infant  may  make  a  valid  conveyance 
by  feoffment  {n).  And  by  the  Infant  Settlements  Act, 
1855  (o),  every  infant  not  under  twenty  if  a  male,  and 
not  under  seventeen  if  a  female,  is  empowered  to  make, 
in  contemplation  of  marriage,  a  vahd  and  binding 
settlement  of  any  property,  whether  real  or  personal, 
with  the  sanction  of  the  Chancery  Division  of  the  High 
Court.  There  are  also  other  cases  in  which  infants  are 
specially  empowered  by  statute  to  convey  land,  though 


(/)  Co.  Litt.  2  b. 

(g)  Litt.  o.  259  ;  Co.  Litt.  2  b, 
78  b,  171  b. 

{h)  Co.  Litt.  2  b  ;  Birkenhead, 
(fee,  Railway  Co.  v.  Pikher,  5  Ex. 
123 — 128  ;  Thurstan  v.  Notting- 
ham, &c.,  Bdg.  Soctj.,  1902,  1  Ch. 
9,  13  ;  affd.,  1903,  A.  C.  6  ;  2 
Wms.  V.  &  P.  870,  2nd  ed. 

(i)  2  Black.  Comm.  291  ;  Bao. 
Abr.  Infancy  and  Age  (I.  3) ; 
Zouch  V.  Parsons,  3  Burr.  1794  ; 
Alkn  V.  Allen,  2  Dru.  &  War. 
307,  338,  346 ;  2  Wms.  V.  &  P, 
871,  2nd  ed. 


(k)  Stat.  37  &  38  Vict.  c.  62, 
s.  1,  making  void  all  contracts 
entered  into  by  infants  for  the 
repayment  of  money  lent. 

{I)  See  post.  Part.  IV.  Ch.  ii. 

(m)  Thurstan  v.  Nottingham 
cfcc,  Bdg.  Socy.,  1903,  A.  C.  6. 

(»)  Ante,  pp.  60,  226. 

(o)  Stat.  18  &  19  Vict.  c.  43, 
extended  to  the  Court  of  Chan- 
cery in  Ireland  by  stat.  23  &  24 
Vict.  0.  83 ;  Re  Dalton,  6  De  G., 
M.  &  G.  201 ;  see  2  Wms.  V.  & 
P,  876,  2ud  ed. 
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for  the  benefit  of  others  rather  than  of  themselves  (p). 
An  infant's  capacity  to  contract  with  regard  to  land  is 
determined  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  {q). 

During  an  infant's  minority  his  guardian  in  Infants' 
socage  (r)  or  by  statute  is  entitled  to  the  custody  of  ^"^"^  ''^'^^' 
his  estate,  to  be  used  for  his  benefit  (s).  Guardians 
by  statute  are  so  called  because  their  authority  was 
established  by  the  Statute  of  Charles  II.  abolishing 
military  tenures  (t).  For  when  this  Act  took  away 
the  right  of  wardship  of  infant  tenants  from  the 
lords  (u),  it  gave  to  the  father  the  right  of  appointing 
guardians,  by  deed  or  will,  to  any  child  of  his,  who 
should  be  under  age  and  unmarried  at  his  death  (a;). 
The  guardian  so  appointed  has  the  custody  and  tuition 
of  the  child,  while  remaining  under  the  age  of  twenty- 
one  years,  or  for  any  shorter  time  appointed ;  he  also 
has  a  right  to  receive  the  rents  of  the  child's  lands  for 
the  use  of  the  child,  to  whom,  like  a  guardian  in  socage, 
he  is  accountable  when  the  child  comes  of  age  (y).    And 

(p)  See  2  Wms.  V.  &  P.  877,  could   not   be   appointed   by   a 

2nd  ed.  soldier's  or  sailor's  informal  will ; 

{q}  See  2  Wms.  V.  &  P.  879,  Re    Tollemache,-   1917,    P.    246. 

sq. ;  2nd  ed.  But  under  stat.  7  &  8  Geo.  V. 

(r)  Ante,  p.  52.  o.  58,  s.  4  (passed  6th  Feb.,  1918), 

{s)  Bao.    Abr.    Guardian    (A).  a,  guardian  may  be  appointed  by 

As  to  the  duties  and  powers  of  such  a  will  of  any  person  entitled 

guardians,  see  Simpson  on  In-  under  that  Act  to  make  it,  and 

fants.  though  the  testator  be  an  infant ; 

(t)  Ante,  p.  55.  see  ss.  1,  5  (2) ;  ante,  p.  263  and 

(u)  Ante,  pp.  48,  55.  n.  {p). 

(x)  Stat.  12  Car.  II.  c.  24,  s.  8  ;  {y)  Stat.  12  Car.  II.  c.  24,  ss.  8, 

see  Morgan  v.  Hatchell,  19  Beav.  9  ;    Mathew  v.   Brise,   14  Beav. 

86.       This    power    was     given  341  ;  Re  Helyar,  1902,  1  Ch.  391. 

whether  the  father  were  under  or  If  an  infant  be  entitled  to  the 

over  the  age  of  twenty-one.   But  possession  of  land  under  an  in- 

it   seems    that,    as    a   rule,    the  strument  coming  into  operation 

father,  if  under  age,  cannot  now  after  the  year  1881,  the  Convey- 

appoint  a  guardian  by  will ;  for  ancing  Act,  1881  (stat.  44  &  45 

by  the  Wills  Act  no  wiU  made  by  Vict.  c.  41,  s.  42,  amended  by 

any   person   under   the   age   of  1  &  2  Geo.  V.  u.  37,  s.  14),  gives 

twenty-one  years  shall  be  valid ;  powers  of  entry  upon  and  man- 

stat.  7  Will.  IV.  &  1  Vict.  c.  26,  agement    of    the    infant's    land 

s.  7  (ante,  p.  260) ;  1  Jarm.  Wills.  during  minority  to  the  trustees 

47,  6th  ed.     Formerly  a  guardian  appointed   for   this   purpose   in 

W.K.P.  21 
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now,  by  the  GuardiansMp  of  Infants  Act,  1886  (z),  on 
the  death  of  the  father  of  an  infant,  the  mother  shall  be 
the  guardian,  either  alone  or  jointly  with  any  guardian 
appointed  by  the  father  or  the  Court.  The  mother  of 
an  infant  is,  by  the  same  Act,  empowered  (a)  by  deed  or 
will  to  appoint  guardians  to  act  after  her  own  and  the 
father's  death  ;  and  where  guardians  are  appointed  by 
both  parents  they  shall  act  jointly.  Every  guardian 
under  this  Act  has  the  same  powers  over  the  estate  and 
person  of  an  infant  as  any  guardian  appointed  under 
Statute  12  Car.  II.  c.  24  (b).  Where  not  ousted  by  the 
efiect  of  these  enactments,  the  old  law  of  wardship  in 
socage  still  remains  (c).  Under  the  general  jurisdiction 
of  the  Court  of  Chancery  (d),  now  exercisable  in  the 
Chancery  Division  of  the  High  Court  (e),  guardians 
both  of  the  person  and  of  the  estate  of  an  infant  may 
be  appointed  by  the  Court,  and  the  action  of  testa-, 
mentary  and  other  guardians  controlled  (/).  By  the 
Settled  Land. Act,  1882  (g),  the  powers  of  leasing  and 
sale  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  he  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settle- 
ment, if  any,  or  such  other  person  as  the  Court  may 
order. 

such  instrument,  or  by  the  Court  514  ;    Simpson  on  Infants,  208, 

on  the  application  of  the  infant's  2nd  ed. 

guardian  or  next  friend.  (d)  See  Co.  Litt.  88  b,  n.  (15) ; 

(z)  Stat.  49  &  50  Vict.  c.  27,  2  Fonbl.  Eq.  226,  note  ;  1  Spenoe 

=.  1  ;    Be  X.,  1899,  1  Ch.  526.  Eq.  Jur.,  Ch.  XIV. 

(a)  Sect.    3  ;     see   Be   0.    (an  (e)  Stat.  36  &  37  Vict.  u.  66, 

infant),    1892,    1    Ch.    292.     A  ss.  16,  34 ;   ante,  p.  177. 

guardian    could   not    previously  (/)  See  notes  to  Eyre  v.  Coun- 

be   appointed   by   any   one   but  tess  of  SJwftesbury,   1   Whifie  & 

the  father  ;   Ex  parte  Edwards,  3  Tudor  L.  C.  Eq.  617  sq.,  8th  ed. ; 

Atk.  519  ;    Bac.  Abr.  Guardian  2  Seton  on  Judgments,  950  sq., 

(A.   3).     See     also      Hargrave's  7th  ed.  ;  F.  v.  F.  1902, 1  Ch.  688. 

notes  to  Co.  Litt.  88  b.  (g)  Stat.  45  &  46  Vict.  o.  38, 

(6)  Sect.   4  ;    Be  Scanlan,  40  ss.  59,  60  ;   see  also  stat.  44  &  45 

Ch.  D.  200.  Vict.  c.  41,  s.  41  ;    2  Wms.  V.  & 

(c)  2  Black.  Comm.  87  ;  Cham-  P.  878,  2nd  ed. 
bers  on  Infancy,  52 — 63,  509 — 
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As  to  the  capacity  of  persons  of  unsound  mind  Persons  of 
and  drunken  persons,  the  present  law  is  this  : — The  J^'^nXand 
-contract  of  a  man  who  is  so  insane  or  drunk  as  to  be  drunken 
incapable  of  understanding  its  effect  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid  it  (A).  The  voluntary  conveyance  of 
land  by  a  person  of  unsound  mind  appears  to  be  abso- 
lutely void  (i).  But  a  conveyance  made  by  a  person 
of  unsound  mind  for  a  valuable  consideration  appears 
to  be  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition ;  and  to  be  valid,  if  the  trans- 
action were  carried  out  by  the  other  party  in  good  faith 
and  without  knowledge  of  the  insanity  (k).  The  law 
appears  to  be  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value  :  but  it  is  questionable  whether 
a  voluntary  conveyance  made  by  a  drunken  man  is 
void ;  for  it  seems  that  he  might  confirm  it  when 
sober  (1).  With  regard  to  idiots  and  lunatics,  the 
fullest  powers  of  directing  the  management  and  ad- 
ministration of  their  property  are  by  the  Lunacy  Act, 
1890  (m),  given  to  the  Judge  in  Lunacy  ;  and  the  com-  Committees. 
mittees  of  their  estates,  who  are  the  persons  to  whom 

{h)  Molton  V.  Camroux,  2  Ex.  &   G.   486,  495—498  ;    Elliot  v. 

487,  '  4    Ex.     17  ;      Beavan    v.  Ince,  7  De  G.,  M.  &  G.  475,  487, 

McDonnell,  9  Ex.  309  ;  Matthews  488  ;  Sug.  Pow.  605  ;  2  Wms.  V. 

V.    Baxter,    L.    R.    8    Ex.    132  ;  &  P.  887  sq.,  2nd  ed. 
Imperial    Loan    Co.     v.     Stone,  (I)  See  Molton  v.  Camroux,  4 

1892,  1  Q.  B.  599  ;   2  Wms.  V.  &  Ex.  17,  19  ;    Matthews  v.  Baxter, 

P.  887  sq.,  2nd  ed.  L.  R.  8  Ex.  132  ;    2  Wms.  V.  & 

(i)  Elliot  V.  Ince,  7  De  G.,  M.  P.  895,  2nd  ed. 
&    G.    475;     Sug.    Pow.    604;  (m)  Stat.    53    Vict.    c.    5,    ss. 

2  Wms.  V.   &   P.   887,   2nd  ed.  108,  116  sq. ;    see  2  Wms.  V.  & 

But  before  1845  a  feoffment  with  P.    890—895,    2nd    ed.     These 

livery  of  seisin  made  by  a  lunatic  matters    were    previously    regu- 

was    not    void,    but    voidable  ;  lated  by  stat.  16  &  17  Vict.  o.  70, 

Bao.  Abr.   Idiots  and  Lunatics  s.  108  «?.,  amended  by  stat.  18  & 

(F.);    Stat.  8  &  9  Vict.  u.  106,  19  Vict.  c.  13  and  25  &  26  Vict.  c. 

s.  4;   ante,  p.  158.  86  ;    and  before  that  by  stat.  11 

(k)  Price  V.  Berrington,  3  Mac.  Geo.  IV.  &  1  Will.  IV.  o.  65. 

21—2 
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the  care  of  their  estates  is  committed,  or  such  other 
persons  as  the  judge  shall  approve,  are  empowered  to 
execute  and  do  all  such  assurances  and  things  as  may- 
be directed  in  order  to  give  effect  to  such  powers  {n). 
If  a  lunatic  make  a  voidable  contract  or  conveyance, 
it  may  be  set  aside  by  his  committee,  or  by  himself,  if 
he  should  recover  his  senses,  or  if  not,  by  his  repre- 
sentatives after  his  death  (o). 


Married 
women. 


Married  women  are  now  capable  of  disposing  of 
any  real  or  personal  property,  which  is  their  separate 
property,  in  the  same  manner  as  single  women  :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (p).  But  wives  married 
before  the  year  1883  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  (q)  ;  such 
property  can  only  be  disposed  of  by  them  in  accordance 
with  the  earlier  law,  which  will  be  explained  in  the  next 
chapter.  Married  women  may  now  bind  themselves  by 
contract  in  respect  and  to  the  extent  of  their  separate 
property,  to  which  they  are  entitled  without  restraint  on 
anticipation  :  but  not  otherwise  (r).  At  coEomon  law 
their  contracts  were,  as  a  rule,  void  as  agaiast  them  (s). 


Convicts.  By  the  Act  of  1870  abolishing  attainder  (t),  con- 

victs, or  persons  against  whom  judgment  of  death  or 
penal  servitude  has  since  the  Act  been  pronounced  or 


Lunatic's 
estate  tail. 


(n)  Stat.  53  Vict.  c.  5,  s.  124 ; 
lie  Bay,  1896,  1  Ch.  468.  The 
estate  tail  of  a  lunatic  may  be  so 
disposed  of  by  a  disentailing 
assurance  ;  Ee  E.  D.  S.,  1914,  1 
Ch.  618  ;  see  ante,  pp.  104—110. 

(o)  See  2  Black.  Comm.  291 ;  2 
Wms.  V.  &  P.  888,  2nd  ed. 

(p)  Stat.  45  &  46  Vict.  c.  75, 
BS.  1  (sub-s.  1),  19  ;  Be  Price,  28 
Ch.  C.  709  ;  Be  Drummond  & 
Davie's  Contract,  1891, 1  Ch.  524 ; 
see  ante,  p.  86,  and  next  chapter  ; 
2  Wms.  V.  &  P.  914  sq.,  2nd  ed. 


(q)  See  sect.  5  ;  Beid  v.  Beid, 
31  Ch.  D.  402  ;  Be  Guno,  43  Ch. 
D.  12;  Be  Bacon,  1907,  1  Ch. 
475.   . 

(r)  Stat.  45  &  46  Vict.  c.  75, 
s.  1,  sub-s.  2,  amended  by  56  &  57 
Vict.  0.  63,  s.  1 ;  Scott  V.  Morley, 
20  Q.  B.  D.  120  ;  Pelton  v.  Harri- 
son, 1891,  2  Q.  B.  422  ;  see  2 
Wms.  V.  &  P.  925  sq.,  2nd  ed. 

(s)  See  2  Wms.  V.  &  P.  925, 
2nd  ed. 

(()  Stat.  33  &  34  Vict.  c.  23, 
ss.  6,  8  ;  ante,  p.  56. 
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recorded  for  treason  or  felony,  are  incapable,  wMle 
subject  to  the  operation  of  the  Act,  of  alienating  or 
charging  any  property,  or  of  making  any  contract. 
And  an  administrator  of  any  convict's  property  may 
be  appointed,  in  whom  all  his  real  and  personal 
property  shall  vest,  to  re-vest  in  the  convict  or  his 
representatives,  on  his  death,  bankruptcy,  completion 
of  his  term  of  punishment,  or  pardon  (m).  But  these 
disabihties  on  the  part  of  a  convict  are  suspended  while 
he  is  lawfully  at  large  under  any  licence  (x).  Before 
the  abolition  of  attainder  for  treason  or  felony,  persons  Attainted 
attainted  for  these  crimes  could  not,  by  any  convey- 1""''^°"^' 
ance  which  they  might  make,  defeat  the  right  to  their 
estates,  which  their  attainder  gave  to  the  Crown,  or  to 
the  lord,  of  whom  their  estates  were  holden  {y).  Though 
outlawry  is  no  longer  any  cause  of  escheat  (z),  an  out-  Outlaws, 
law  stni  forfeits  the  profits  of  his  real  estate  while  he 
lives  (a). 

By  the  common  law,   aliens,   or  foreigners  under  Aliens, 
no  allegiance  to    the  Crown  (6),  might  furchase,  but 

(m)  Sects.  7,  9,  10,  18.     Pro-  sect.   26;    Com.   Dig.   Capacity 

perty  vested  in  a  convict  on  any  (D.)  6  ;  2  Shep.  Touch.  232  ;  Doe 

trusts  or  by  way  of  mortgage  is  d.  Griffith  v.  Pritchard,  5  B.  & 

excepted  ;    stat.   56  &   57  Vict.  Ad.  765. 
c.  53,  s.  48  ;  see  2  Wms.  V.  &  P.  (z)  Ante,  pp.  49,  50,  56. 

896,  2nd  ed.  (a)  Bac.  Abr.  Outlawry  (D.) ; 

(x)  Stat.  33  &  34  Vict.  c.  23,  Short  and  Mellor's  Crown  Office 

a.  30.  Practice,  385  ;    see  Wms.  Pers. 

{y)  Co.  Litt.  42  b  ;    2  Black.  Prop.  102, 175, 17th  ed. ;  2  Wms. 

Comm.  290  ;  Perkins,  tit.  Grant,  V.  &  P.  897,  2nd  ed. 

(b)  Litt.  s.  198  ;  see  2  Wms.  V.  &  P.  898  sq.,  2nd  ed.  At  common 
law,  no  person  is  considered  an  alien  who  is  bom  within  the  dominions 
of  the  Crown  even  though  such  person  may  be  the  child  of  an  alien, 
unless  such  alien  should  be  the  subject  of  a  hostile  prince ;  1  Black. 
Comm.  373  ;  Bac.  Abr.  Aliens  (A.).  And  a  person  bom  in  Scotland 
after  the  accession  of  James  I.  to  the  Crown  of  England  was  held  to 
be  a  natural-bom  subject,  and  consequently  entitled  to  hold  lands  in 
England,  although  the  two  kingdoms  had  not  then  been  united ; 
Calvin's  case,  7  Rep.  1  ;  see  Re  Stepney  Election  Petition,  17  Q.  B.  D. 
54.  Again,  the  children  of  the  King's  Ambassadors  are  natural-bom 
subjects  by  the  common  law  ;  7  Rep.  18  a.  By  several  Acts  of 
Parliament,  the  privileges  of  natural-bom  subjects  were  accorded  to 
the  lawful  children,  though  bom  abroad,  of  a  natural-bom  father,  and 
also  to  the  grandchildren   on   the  father's   side   of  a  natural-bom 
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were  incapable  of  inheriting  or  holding  any  estates  in 
lands.     And  the  conveyance  of  lands  to  an  alien  was  in 

subject ;  stats.  25  Edw.  III.  st.  1 ;  7  Anne,  c.  5  ;  4  Geo.  II.  o.  21  ;  13 
Geo.  III.  c.  21  ;  Doe  d.  Duroure  v.  Jon&s,  4  T.  E..  300 ;  Shedden  v. 
Patrick,  1  Maoqueen's  H.  L.  C.  535  ;  Fitch  v.  Weber,  6  Hare,  51  ;  Re 
Willoughby,  30  Oh.  D.  324 ;  see  De  Geer  v.  Stone,  22  Oh.  D.  243. 
And  by  the  Aliens  Act  of  1844,  the  children  of  a  natural-bom  mother, 
though  born  abroad,  were  rendered  capable  of  taking  any  real  or 
personal  estate  ;  and  it  was  provided  that  any  woman,  who  should  be 
married  to  a  natural-bom  subject  or  person  naturalised,  should  be 
taken  to  be  herself  naturalised,  and  have  all  the  rights  and  privileges 
of  a  natural-bom  subject ;  stat.  7  &  8  Vict.  c.  66,  ss.  3,  16.  Any 
Denizen.  foreigner  might  be  made  a   denizen  by  royal  letters  patent,  and 

capable  as  such  of  holding  but  not  of  inheriting  lands,  or  might  be 
naturalised  by  Act  of  Parliament,  or  after  the  Aliens  Act  of  1844  by 
a  certificate  of  naturalisation  granted  by  a  Secretary  of  State ;  Co. 
Litt.  2  b,  129  a  ;  1  Black.  Comm.  373.  The  law  relating  to  aliens  was 
generally  amended  by  the  Naturalization  Act,  1870  (stat.  33  Vict.  c.  14), 
by  which  the  Aliens  Act  of  1844  was  repealed.  The  Act  of  1870  and 
all  the  above  cited  statutes  of  Edw.  III.,  Anne,  Geo.  II.  and  Geo.  III. 
were  repealed  and  the  law  was  further  amended  and  consolidated  by 
the  British  Nationality  and  Status  of  Aliens  Act,  1914,  since  amended 
by  an  Act  of  1918  (stats.  4  &  5  Geo.  V.  c.  7  ;  8  &  9  Geo.  V.  c.  38). 
In  those  Acts,  "  alien  "  means  a  person  who  is  not  a  British  subject. 
Who  is  now  a  ^"d  "  British  subject  "  means  a  person  who  is  a  natural-bom  British 
British  subject,  or  to  whom  a  certificate  of  naturalisation  has  been  granted, 

subject.  O''  "^^0  'i^s  become  a  subject  of  His  Majesty  by  reason  of  any  annexa- 

tion of  territory.     And  the  following  persons  are  to  be  deemed  to  be 
Who  is  a  natural-born  British  subjects  : — {a)    Any   person   bom   within   His 

natural-born     Majesty's  dominions  and  allegiance  ;    (6)  any  person  bom  out  of  His 
British  Majesty's  dominions,  whose  father  was  a  British  subject  at  the  time 

subject.  of  that  person's  birth  and  either  was  born  within  His  Majesty's 

allegiance,  or  was  a  person  to  whom  a  certificate  of  naturalisation  had 
been  granted,  or  had  become  a  British  subject  by  reason  of  any 
annexation  of  territory,  or  was  at  the  time  of  that  person's  birth  in 
the  service  of  the  Crovm  ;  and  (c)  any  person  bom  on  board  a  British 
ship,  whether  in  foreign  territorial  waters  or  not.  And  the  child  of  a 
British  subject,  whether  that  child  was  bom  before  or  after  the 
passing  of  the  Act  of  1914,  is  to  be  deemed  to  have  been  bom  within 
His  Majesty's  allegiance  if  bom  in  a  place  where  by  treaty,  capitula- 
tion, grant,  usage,  sufferance,  -or  other  lawful  means.  His  Majesty 
exercises  jurisdiction  over  British  subjects.  But  a  person  bom  on 
board  a  foreign  ship  is  not  to  be  deemed  to  be  a  British  subject  by 
reason  only  that  the  ship  was  in  British  territorial  waters  at  the  time 
of  his  birth.  And  nothing  in  this  enactment,  except  as  otherwise 
expressly  provided,  is  to  affect  the  status  of  any  person  born  before 
the  commencement  of  the  Act  of  1914  (1st  Jan.,  1915).  See  Act  of 
1914,  ss.  1,  27  (1),  28,  as  amended  by  Act  of  1918,  ss.  2  (1,  6).  These 
enactments  appear  to  deprive  the  grandchildren  bom  abroad  after 
the  year  1914  of  a  natural-bom  British  subject  of  tlie  status  of  British 
subject  conferred  on  them  by  tlie  statutes  repealed. 
Status  of  The  wife  of  a  British  subject  is  to  be  deemed  to  be  a  British  subject, 

wives  as  to      and  the  wife  of  an  alien  is  to  be  deemed  an  alien  :   but  where  a  man 
nationality.       ceases  during  the  continuance  of  his  marriage  to  be  a  British  subject, 
his  wife  may  make  a  declaration  that  she  desires  to  retain  British 
nationality,  and  thereupon  she  is  to  be  deemed  to  remain  a  British 
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general  (c)  a  cause  of  forfeiture  to  the  Crown,  which 
might  seize  the  lands  by  virtue  of  its  prerogative  {d). 

subject ;   and  where  an  alien  is  a  subject  of  a  state  at  war  with  His 
Majesty,  his  wife  may,  if  she  was  at  birth  of  British  nationality,  make 
a  declaration  that  she  desires  to  resume  British  nationality,  and 
thereupon  the  Secretary  of  State  may,  if  he  is  satisfied  that  it  is 
desirable  that  she  should  be  permitted  to  do  so,  grant  her  a  certificate 
of  naturalisation  (Act  of  1914,  s.  10,  amended  by  Act  of  1918,  s.  2  (5)  ). 
The  status  of  a  wife  in  respect  of  her  nationality  is  not  altered  merely 
by  reason  of  the  death  of  her  husband  or  the  dissolution  of  her  mar- 
riage (see  Act  of  1914,  s.  11).     British  nationality  may  be  lost  by  a  Loss  of 
British  subject  becoming  naturalised  in  a  foreign  state,  or  by  a  British 
declaration  of  alienage  made  when  of  full  age  and  not  under  disability  nationality, 
by  any  person,  who  by  reason  of  his  having  been  bom  within  His 
Majesty's  dominions  and  allegiance  or  on  board  a  British  ship  is  » 
natural-bom  British  subject,  but  at  his  birth  or  during  his  minority 
became  under  the  law  of  any  foreign  state  a  subject  of  that  state  and 
is  still  such  a  subject,  or  by  any  person  who,  though  bom  out  of  His 
Majesty's  dominions,  is  a  natural-bom  British  subject  (Act  of  1914, 
ss.  13,  14).     Where  a  British  subject  ceases  to  be  such,  whether  by  Status  of 
declaration  of  alienage  or  otherwise,  every  child  of  that  person,  being  o}iiljlren  of 
a  minor,  thereupon  ceases  to  be  a  Britisli  subject,  unless  such  child,  persons  losing 
on  that  person  ceasing  to  be  a  British  subject,  does  not  become  by  gj-itish 
the  law  of  any  other  country  naturalised  in  that  country  :   but  where  nationality, 
a  widow  who  is  a  British  subject  marries  an  alien,  any  child  of  hers 
by  her  former  husband  does  not  by  reason  only  of  her  marriage  cease 
to  be  a  British  subject,  whether  he  is  residing  outside  His  Majesty's 
dominions  or  not.     And  any  child  who  has  so  ceased  to  be  a  British 
subject  may,  within  one  year  after  attaining  his  majority,  make  a 
declaration  that  he  wishes  to  resume  his  British  nationality,  and  will 
thereupon  again  become  a  British  subject  (Act  of  1900,  s.  12). 

Naturalisation  is  eiiected  under  the  Act  of  1914  (as  under  the  Acts  Naturalisa- 
of  1844  and  1870)  by  the  grant  by  the  Secretary  of  State  of  a  certificate  tion. 
of  naturalisation,  which  confers  on  the  person  naturalised  all  the  rights 
and  privileges  of  a  British  subject ;  see  Act  of  1914,  ss.  2,  3  ;  Act  of 
1918,  s.  2  (2) ;  E.  V.  Speyer,  1916,  2  K.  B.  858.  Under  the  Act  of 
1914  (s.  8,  amended  by  s.  2  (4)  of  the  Act  of  1918),  the  Govemment 
of  any  British  possession  is  empowered  to  grant  certificates  of  natural- 
isation, which  are  to  have  the  same  effect  as  like  certificates  granted 
in  the  United  Kingdom  by  the  Secretary  of  State  under  that  Act. 
Naturalisation  in  Australia  under  the  Australian  Naturalization  Act 
of  1903  did  not  confer  on  the  person  so  naturalised  the  status  of  a 
British  subject  in  the  United  Kingdom ;  R.  v.  Francis,  1918,  1  K.  B. 
617 ;  MarhwaU  v.  A.-G.,  1920,  W.  N.  30.  A  child  bom  abroad  before 
the  commencement  of  the  Act  of  1914  of  a  naturalised  British  subject 
did  not  thereby  become  a  British  subject ;  R.  v.  Albany  Street  Police 
Station  Superintendent,  1915,  3  K.  B.  716 ;  see  also  Jaffi  v.  Keel, 
1916,  3  K.  B.  476. 

(c)  The  common  law  allowed  for  any  term  not  exceeding 
an  exception  in  the  case  of  a  twenty-one  years  for  the  pur- 
house  occupied  under  a  lease  for  poses  of  residence  or  business, 
years  by  a  friendly  alien  mer-  (d)  But  not  at  common  law, 
chant ;  Co.  Litt.  2  b.  And  by  until  after  office  found  ;  that  is, 
stat.  7  &  8  Vict.  c.  66,  s.  5,  a  after  an  inquest  of  office,  or 
resident  alien,  the  subject  of  a  •  official  inquisition  held  to  asoer- 
friendly  state,  might  hold  lands  tain  the  facts  of  the  case,  had 
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And  if  lands  were  purchased  by  a  natural-born  subject 
in  trust  for  an  alien,  the  Crown  might  claim  the  benefit 
of  the  purchase  (e).  But  now  by  the  British  Nationahty 
and  Status  of  Aliens  Act,  1914  (replacing  the  provisions 
of  the  Naturalization  Act,  1870)  (/),  real  and  personal 
property  of  every  description  may  be  taken,  acquired, 
held  and  disposed  of  by  an  alien  in  the  same  manner  in 
all  respects  as  by  a  natural-born  British  subject ;  and  a 
title  to  real  and  personal  property  of  every  description 
may  be  derived  through,  from  or  in  succession  to  an 
alien  (g)  in  the  same  manner  in  all  respects  as  through, 
from  or  in  succession  to  a  natural-bom  British  subject. 

Corporations.  Corporations,  as  conceived  by  the  common  law, 
were  under  no  incapacity  to  hold  or  dispose  of  lands. 
A  corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 
a  corporate  name  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  {h) ; 


found  a  verdict :  Co.  Litt.  2  b, 
42  b  ;  Black.  Comm.  i.  371,  372  ; 
ii.  249,  274,  293  ;  iii.  258.  Con- 
veyance of  the  lands  by  the  alien 
to  a  natural-bom  subject  before 
office  found  would  not  avail  to 
defeat  the  liability  to  forfeiture, 
though  in  other  respects  it  was 
valid :  Shep.  Touch.  232 ;  4 
Leon.  84  ;  Fish  v.  Klein,  2  Mer. 
431.  Stat.  22  &  23  Vict.  c.  21, 
s.  25,  abolished  the  necessity  of 
an  inquest  of  office. 

(e)  Barrow  v.  Wadkin,  24 
Beav.  1  ;  Sharp  v.  St.  Sauveur, 
L.  B.  7  Ch.  343;  overruling 
Rittson  V.  Stordy,  3  Sm.  &  G. 
230.  But  if  lands  were  directed 
to  be  sold,  and  the  produce  given 
to  an  alien,  the  Crown  had  then 
no  claim ;  Du  Hourmelin  v. 
Sheldon,  1  Beav.  79,  4  My.  &  Cr. 
525. 

(/)  Stat.  4  &  5  Geo.  V.  c.  17, 
3  17,  replacing  33  Vict.  c.  14,  s.  2, 
passed  12th  May,  1870.     The  Act 


of  1870  was  not  retrospective ; 
Sharp  V.  St.  SauveMr,  L.  R.  7  Oh. 
343.  And  s.  17  of  the  Act  of 
1914  is  subject  to  an  express 
proviso  precluding  its  operation 
as  to  any  estate  or  interest  taken 
in  pursuance  of  any  disposition 
made  before  the  12th  May,  1870, 
or  of  any  devolution  by  law  on 
the  death  of  any  person  dying 
before  that  day. 

(g)  All  the  King's  natural-bom 
subjects  were  enabled  to  trace 
their  title  by  descent  through 
their  alien  ancestors  by  stat.  11 
&  12  Will.  III.  c.  6,  explained  by 
25  Geo.  II.  o.  39. 

(h)  10  Rep.  30  b;  1  Black. 
Comm.  467,  475  ;  Mayor  db  Com- 
monalty of  Colchester  v.  Lowten, 
1  V.  &  B.  226,  244^246, 12  R.  R. 
216 ;  Blackburn,  J.,  Biche  v. 
Ashbury  Railway  Carriage  Co., 
L.  R.  9  Ex.  224,  263  ;  see  Grant 
on  Corporations,  129  ;  2  Wms. 
V.  &  P.  943  sq.,  2nd  ed. 
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as    the    Corporation   of   London,    or    Trinity    College, 
Cambridge.     But  by  tlie  effect  of  the  statutes  prohibit- 
ing the  alienation  of  lands  into  mortmain  (i),  corpora- 
tions are  generally  disabled  from  holding  lands  without 
a  licence  from  the  Crown  to  hold  lands  in  mortmain.  Licence  in 
or  the  authority  of  an  Act  of  Parliament  {7c).       The  ™°^  ™*'"' 
corporations,  which  are  empowered  by  statute  to  hold 
land  without  a  licence  in  mortmain,  are  too  numerous 
to    be   particularly    specified    here  (I).    For    example, 
every   joint   stock    company   incorporated   under   the 
Companies  Act,  1862,  or  the  Companies  Act,  1908,  has 
power  to  hold  lands  :  but  a  company  formed  for  the  pur- 
pose of  promoting  art,  science,  reHgion,  charity  or  any 
other  like  object,  not  involving  the  acquisition  of  gain  by 
the  company  or  the  members  thereof,  cannot  hold  more 
than  two  acres  of  land  without  the  licence  of  the  Board  of 
Trade  (m).      Whether  any  particular  corporation  can  Alienation  of 
freely  exercise  its  capacity  for  alienating  its  lands  depends  I'ands.'^*  '""^ 
generally  on  the  purposes  of  its  existence  (n).     Corpora- 
tions existing  for  public  or  charitable  purposes  have  been 
in  many  instances  placed  under  statutory  restraints  in 
the  way  of  the  disposal  of  their  lands.     Thus  ecclesias-  Ecclesiastical 
tical  corporations  and  colleges  were  restrained  by  statutes 
of  Elizabeth  and  James  I.  from  alienating  their  lands 
for  more  than  twenty-one  years  or  three  lives  ;    and 
sales  and  leases  of  the  lands  of  such  bodies  are  now 
regulated  by  numerous   statutes  (o).      Municipal   cor-  Municipal 
porations  subject  to  the  provisions  of  the  Municipal 
Corporations   Act,    1882,    may   not   ahenate   corporate 
land  (except  by  leasing  to  a  limited  extent)  without  the 

(t)  Stats.  7  Edw.  I.  st.  2  ;   7  &  Mortmain,  2,  3. 

8  Will.  III.  0.  37  ;   now  repealed  (m)  Stat.  8  Edw.  VII.  c.  69,  ss. 

and  replaced  by  stat.  51  &  52  16  (2),  19,  replacing  25  &  26  Vict. 

Vict.  0.  42,  s.  1  ;  ante,  pp.  53,  77.  e.  89,  ss.  18,  21. 

(k)  Britten,  liv.  ii.,  ch.  3,  s.  11 ;  (»)  See  2  Wms.  V.  &  P.  946— 

Co.  Litt.  2  b,  99  a ;  Black.  Comm.  949,  2nd  ed. 

i.  479,  ii.  268  sq. ;    Shelford  on  (o)  See  Co.  Litt.  43  a,  44  a ; 

Mortmain,  5,  35  sq.  Index  to  Statutes,  Colleges  (2), 

(l)  See  2  Wms.  V.  &  P.  944,  Corporation     (2),    Ecclesiastical 

945,  2nd  ed. ;  Index  to  Statutes,  Commission  (3),  Lease  (3). 
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approval  of  the  Local  Government  Board  (j)).  The 
alienation  of  land  held  for  charitable  purposes,  whether 
by  corporations  or  other  trustees,  was  subject  to  the 
control  of  the  Court  of  Chancery  {q)  and  is  now  placed 
under  statutory  restriction  (r).  And  the  alienation  of 
Crown  lands  has  long  been  regulated  by  Parliament  (s). 
It  is  held,  moreover,  that  corporations  created  by 
statute  for  special  purposes,  as  a  Railway  Company,  are 
prohibited  from  dealing  with  their  corporate  property 
in  a  manner  which  is  extraneous  to  the  purposes  for 
which  they  were  created  (i).  The  capacity  of  a  corpora- 
tion to  contract  with  regard  to  land  is  commensurate 
with  its  power  of  disposing  of  land  (t).  Here  it  may 
be  mentioned  that  it  was  held  under  the  old  law  of 
uses  (m),  that  a  corporation,  having  no  conscience, 
could  not  stand  seised  of  land  to  others'  use  {x).  It 
follows  that  on  a  grant  of  lands  to  a  corporation  to 
the  use  of  another  person,  the  legal  estate  remains 
in  the  corporation  and  is  not  transferred  to  the  other 
by  the  effect  of  the  Statute  of  Uses  (y).  But  as  a  trust 
may  be  enforced  against  a  corporation  under  modem 


(p)  Stat.  45  &  46  Vict.  o.  50, 
ss.  6,  108,  amended  by  51  &  52 
Viet.  c.  41,  o.  72  :   replacing  5  & 

6  Will.  IV.  c.  76,  ss.  94,  96  ;   6  & 

7  Will.  IV.  c.  104,  s.  2.  See 
Davis  V.  Corporation  of  Leicester, 
1894,  2  Ch.  208. 

(g)  2  Haddock's  Chancery 
Practice,  95,  3rd  ed.  ;  1  Wms. 
V.  &  P.  459,  n.  (u),  2nd  ed. 

(r)  Stat.  18  &  19  Vict.  c.  124,  - 
s.  29.  The  alienation  and  con- 
veyance of  charity  lands  are  now 
regulated  by  stats.  16  &  17  Vict, 
c.  137  (ss.  21,  24,  26,  62  espe- 
cially) ;  18  &  19  Vict.  c.  124  (ss. 
16,  29,  30,  35,  36,  37  especially) ; 
23  &  24  Vict.  c.  136,  s.  15  ;  32  & 
33  Vict.  c.  110,  B.  12  ;  see  Gover- 
nors of  the  Charity  for  Belief  of 
Poor  Widows  and  Children  of 
Clergymen  v.  Sutton,  27  Beav. 
651;  Moyal  Society  of  London  and 
Thompson,  17  Ch.  D.  407  ;  Finnis 


tb  Young  to  Forbes  <*  Poehin 
(No.  2),  24  Ch.  D.  591  :  Re  Clergy 
Orphan  Corporation,  1894,  3  Ch. 
145  ;  Be  Mason's  Orphanage,  d>c., 
1896,  1  Ch.  54,  596  ;  1  Wms.  V. 
&P.  445,  459s?.,2nded. 

(s)  Ante,  p.  57,  n.  (I). 

(t)  Mulliner  v.  Midland  Bail- 
way  Co.,  11  Ch.  D.  611  ;  Be 
Metropolitan  District  Bailway 
Co.  <fe  Cosh,  13  Ch.  D.  607; 
2  Wms.  V.  &  P.  946—954,  2nd 
ed. 

(u)  Ante,  p.  181. 

(x)  1  Rep.  122  a ;  1  Sand.  Uses, 
59.  For  this  reason,  it  was  the 
practice  down  to  1845  for  a 
corporation  to  convey  by  feoff- 
ment, and  not  by  lease  and  re- 
lease ;  1  Dart,  V.  &  P.  553,  7th 
ed. 

(y)  Ante,  pp.  184^-186  ;  Sugd. 
n.  to  Gilb.  Uses,  7,  8,  3rd  ed. 
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equity  (2),  the  corporation  would  stand  seised  of  the 
legal  estate  on  trust  for  the  other  person.     Formerly,  if 
a  gift  of  lands  were  made  to  a  corporation  and  another  Gift  to  a  cor- 
person  in  such  terms  as  would  have  made  them  joint  P°™*^'°^'^j^^" 
tenants,  had  they  both  been  natural  persons,  they  took  joint  tenants, 
as  tenants  in  common  ;    for  it  was  considered  to  be  in- 
consistent with  the  nature  of  a  corporation  to  take  an 
interest  otherwise  than  for  its  own  proper  corporate 
use  exclusively  (a).     But  by  an  Act  of  1899  (b)  corpora- 
tions   were    made    capable    of    acquiring    and   holding 
any  real  or  personal  property  in  joint  tenancy  with 
others  ;   and  a  gift  of  any  property  to  a  corporation  and 
another  jointly  will  now  make  them  joint  tenants. 

(z)  Lewin  on  Trusts,   30,   6th  Bac.   Abr.   Joint  Tenants   (B.) ; 

and   12th  ed.  ;     Be  Thompson's  Law    Guarantee,    die,    Socy.    v. 

Settlement    Trusts,    1905,    1    Ch.  Bank  of  England,  24  Q.  B.  D. 

229  ;   ante,  pp.  187  sq.  406,  411. 

(a)  Co.   Litt.    189   b,   190   a  ;  (b)  Stat.  62  &  63  Vict.  ^.  20. 
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CHAPTER  XIII. 

OF  THE   MUTUAL  EIGHTS   OF  HUSBAND   AND   WIFE. 

The  next  subject  of  our  attention  will  be  the 
mutual  rights  in  respect  of  lands  arising  from  the 
relation  of  husband  and  wife.  In  pursuing  this  subject 
let  us  consider,  first,  the  rights  of  the  husband  in 
respect  of  the  lands  of  his  wife ;  and,  secondly,  the 
rights  of  the  wife  in  respect  of  the  lands  of  her  husband. 

1.  First,   then,  as  to  the  rights  of  the  husband  in  The  rights  of 
respect  of  the  lands  of  his  wife.     Since  the  commence-  j^  respect  of 
ment  of  the  year  1883,  the  legal  capacity  of  wives,  with  ^^'^  ^^^^  °^ 
regard  to  property,  has  been  completely  changed  by 
the  operation  of  the  Married  Women's  Property  Act, 
1882  (a).      But  wives,   who   were  married  before  the 
year   1883,   still  remain  subject  to  the  previous  law, 
with  respect  to  property  to  which  their  title  accrued 
before  that  year  (b).    And  without  some  knowledge  of 
the  old  law,  it  would  be  impossible  to  understand  the 
Act  in  question.     We  shall  therefore  first  inquire  into 
the  position  of  wives  with  regard  to  property  at  common 
law,  then  examine  the  privileges  which  might  be  secured 
to  them  under  the  rules  of  equity,  and  lastly  consider 
the  rights  now  conferred  on  them  by  statute. 

At    common    law,    by    the    act    of    marriage,    the  The  common 
husband  and  wife  became  in  law  one  person,  and  so  con-  ]^^i,and*and 
tinued  during  the  coverture  or  marriage  (c).     The  wife  wife. 

(a)  Stat.  45  &  46  Vict.  c.  75.  Comm.   442  ;     Gilb.   Ten.    108  ; 

(6)  Sect.  5  ;  Re  Harris'  Settkd       1  Rop.  Husb.  &  Wife,  1.     As  to 


28  Ch.   D.   171 ;    ante,      the  early  law,  see  P.  &  M.  Hist, 
p.  324.,  Eng.   Law,  i.   465,  ii.   397   sq., 

(c)  Litt.    s.     168;      1    Black.       435. 
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was,  as  it  were,  merged  in  h.er  husband.  Immediately 
upon  marriage,  therefore,  the  husband  became 
entitled  to  the  whole  of  the  rents  and  profits  which 
might  arise  from  his  wife's  lands,  and  acquired  a  free- 
hold estate  therein,  during  the  continuance  of  the 
coverture  {d)  ;  and,  in  like  manner,  all  the  goods  and 
personal  chattels  of  the  wife, .  the  property  in  which 
passed  by  mere  delivery  of  possession,  at  once  belonged 
solely  to  her  husband  (e).  For  by  the  ancient  common 
law,  it  was  impossible  that  the  wife  should  have  any 
power  of  disposition  over  property  for  her  separate 
benefit,  independently  of  her  husband  (/).  The 
husband  also  acquired  by  marriage  a  seisin  (g)  of  all  his 
wife's  freeholds,  jointly  with  her  (h).  If,  however,  the 
husband  had  issue  by  his  wife  born  ahve,  that  might  by 
possibility  inherit  the  estate  as  her  heir,  he  became 
entitled  to  an  estate,  after  the  wife's  death,  for  the 
residue  of  his  own  life  in  such  lands  and  tenements  of  his 
wife  as  she  was  solely  seised  of  in  fee  simple,  or  fee  tail  in 
possession  (i).  The  husband,  while  in  the  enjoyment 
of  this  estate,  was  called  a  tenant  by  the  curtesy  of 
Estate  must  England,  or  more  shortly,  tenant  by  the  curtesy.  But 
the  estate  must  have  been  a  several  one,  or  else  held 
under  a  tenancy  in  common,  and  must  not  have  been 
one  of  which  the  wife  was  seised  jointly,  with  any 
Estate  must  other  person  or  persons  (j).  The  estate  must  also 
sion.  have  been  an  estate  in  possession ;    for  there  could  be 

no  curtesy  of  an  estate  in  reversion  expectant  on  a  life 


(d)  1  Rop.  Husb.  &  Wife,  3  ; 
Robertson  v.  Norris,  11  Q.  B.  916. 

(e)  1  Rop.  Husb.  &  Wife,  169  ; 
see  Wms.  Pers.  Prop.  533  sq., 
17th  ed. 

(/)  See  Johnson  v.  Clark,  1908, 
1  Ch.  303,  313. 

(g)  Ante,  p.  37. 

(h)  Co.  Litt.  273  b,  325  b, 
351  a;  Robertson  v.  Norris,  11 
Q.  B.  916.  Of  the  wife's  free- 
hold estates  of  inheritance  the 


husband  and  wife  were  said  to  be 
seised  in  fee  in  right  of  the  wife  ; 
Poll/bank  v.  Hawkins,  1  Doug. 
329  ;   1  Wms.  Saund.  253,  n. 

(i)  Litt.  SB.  35,  52,  90  ;  Co. 
Litt.  29,  30;  2  Black.  Comm. 
126 ;  1  Rop.  Husb.  &  Wife,  5  ; 
Barker  v.  Barker,  2  Sim.  249. 

(j)  Co.  Litt.  183  a;  1  Rop. 
Husb.  &  Wife,  12;  Palmer  v. 
Rich,  1897, 1  Ch.  134, 141. 
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interest  or  other  estate  of  freehold  (k).     The  husband  Issue  must 

must  also   have  had,   by   his  wife,   issue  born  alive  ;  ^^^  ^^^ 

except  in  the  case  of  gavelkind  lands,  where  the  husband  except  as  to 

had  a  right  to  his  curtesy,  whether  he  had  had  issue  lands. 

or  not ;    but,    by    the    custom    of    gavelkind,    curtesy 

extends   only   to   a    moiety   of   the   wife's   lands,    and 

ceases  if  the  husband  marries  again  (I).        The  issue  Issue  must 

must  also  have  been  capable  of  inheriting  as  heir  to  oapable^of 

the  wife  (m).     Thus,  if  the  wife  were  seised  of  lands  in  inheriting  as 

tail   male,    the   birth   of   a   daughter   only   would  not  ^jfe. 

entitle  her  husband  to  be  tenant  by  curtesy  ;    for  the 

daughter  could  not  by  possibility  inherit  such  an  estate 

from  her  mother.     And  it  was  necessary  that  the  wife  The  wife 

should  have  acquired  an  actual  seisin  of  all  estates,  of  i,ggjj  actually 

which  it  was  possible  that  an  actual  seisin  could  be  seised. 

obtained ;    for  the  husband  had  it  in  his  own  power  to 

obtain  for  his  wife  an  actual  seisin ;    and  it  was  his 

own  fault  if  he  had  not  done  so  {n). 

The  husband  could  dispose  of  the  estate  which  he  Husband's 
took  during  coverture  or  by  the  curtesy  in  lands  belong-  aSposition 
ing    to    his   wife   at   common   law,    without   her   con-  °*  '^'^  wife's 
currence  (o) ;     and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him  (p),  or  on  his  bankruptcy  (q).     But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
beyond  his  own  interest.     So  that,  if  his  wife  survived 

(k)  2     Black.     Comm.      127 ;  which    his    wife    has    inherited. 

Watk.  Desc.  Ill  (121,  4thed.).  The    reasons    which    afterwards 

(l)  Co.  Litt.  30  a,  n.  (1) ;   Bac.  induced  the  author  to  incline  to 

Abr.  Gavelkind  (A.) ;   Rob.  Gav.  the    contrary    opinion    will    be 

bk.  ii.  0.  1  ;    ante,  p.  60  and  n.  found  in  Appx.  (C).     See  Eager 

(m).  V.  Furnivall,  17  Ch.  D.  115. 

(m)  Litt.  s.  52  ;   8  Rep.  34  b.  (o)  Co.  Litt.  30  a  ;    Robertson 

(n)  2  Black.  Comm.  131  ;  Par-  v.  Norris,  11  Q.  B.  916. 

fcr  V.  Carter,  4  Hare,  416.  In  the  (p)  Note   (1)  to    Underhill  v. 

first  edition  of  this  work  a  doubt  Devereux,    2    Wms.    Saund.    69, 

was  thrown  out  whether,  under  6th  ed. ;  stat.  1  cfc  2  Vict.  o.  110, 

the  new   law   of  inheritance,   a  h.  11  ;   ante,  yp.  287  sq. 

husband  can  ever  become  tenant  {q)  Com.    Dig.    Bankrupt,    D. 

by  the   curtesy   to   any   estate  (11);  oreJe,  p.  300. 
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tim,  she  resumed  her  right  to  her  freehold  estates 
which  could  not  be  defeated  by  his  debts  or 
alienations  (r).  And  if  he  survived  her,  her  estates  in 
fee  simple  or  tail  descended  to  her  heir,  if  she  were  the 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the 
husband's  estate  by  the  curtesy,  if  he  had  become 
entitled  thereto  (s).  For  the  incapacity,  under  which  a 
married  woman  laboured  at  common  law,  not  only 
hindered  her  from  making  any  separate  disposition  of 
her  lands  in  her  lifetime,  but  also  prevented  her  from 
devising  them  by  her  will.  By  the  Settled  Estates 
Act,  1877  (t),  a  husband  entitled  to  land  as  tenant  by 
the  curtesy,  or  in  right  of  a  wife  who  is  seised  in  fee, 
has  the  same  power  of  leasing  as  is  thereby  given  to  a 
tenant  for  life.  And  by  the  Settled  Land  Act,  1882  (m), 
a  tenant  by  the  curtesy  has  the  powers  of  leasing  and 
sale,  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act. 


Power  of  dis-        But  although  the  husband  alone  could  not  lawfully 

husband  and  alienate  his  wife's  freeholds  for  a  greater  estate  than 

wife  together,  fiig  own,  and  the  wife  alone  had  no  disposing  power  at 

all,  by  the  common  law  the  husband  and  wife  together 


()■)  Litt.  ss.  594,  598—600, 
605  ;  Co.  Litt.  326  a  ;  Robertson 
V.  Norris,  11  Q.  B.  916  ;  1  Rop. 
Husb.  &  Wife,  55  sq.,  137. 

(s)  By  stat.  6  Anne,  o.  18,  s.  5, 
every  husband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  trespasser  ;  and  the  full  value 
of  the  profits  received  during 
such  wrongful  possession  may 
be  recovered  in  damages  against 
him  or  his  executors  or  his 
administrators. 

(f)  Stat.  40  &  41  Vict.  o.  18, 
s.  46  ;   see  ante,  p.  125,  n.  (m). 


This  Act  replaced  stat.  19  &  20 
Vict.  c.  120,  which  repealed  stat. 
32  Hen.  VIII.  o.  28,  enabling 
husbands  seised  in  right  of  or 
jointly  with  their  wives  to  make 
leases,  with  their  wives'  con- 
currence, of  such  of  the  lands  as 
had  been  most  commonly  let  to 
farm  for  twenty  years  before,  for 
any  term  not  exceeding  twenty- 
one  years  or  three  lives,  under 
the  same  restrictions  as  tenants 
in  tail  were  by  the  same  Act 
empowered  to  lease. 

{u)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (viii.) ;  47  &  48 
Vict.  c.  18,  s,  8  ;  ante,  pp.  125 — 
135. 
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,  might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.     The 
mode  in  which  such  dispositions  were  formerly  effected 
was  by  a  fine  duly  levied  in  the  Court  of  Common  Kne. 
Pleas.    We  have  already  had  occasion  to  advert  to 
fines,  with  respect  to  their  former  operation  as  con- 
veyances of  land  {x).      They  were,   as  we  have  seen, 
fictitious  suits  commenced  and  then  compromised  by 
leave  of  the  Court,  whereby  the  lands  in  question  were 
acknowledged  to  be  the  right  of  one  of  the  parties. 
Whenever  a  married  woman  was  party  to  a  fine,   it 
was  necessary  that  she  should  be  examined, apart  from 
her  husband,  to  ascertain  whether  she  joined  in  the 
fine  of  her  own  free  will,  or  was  compelled  to  it  by  the 
threats  and  menaces  of  her  husband  {y).     Having  this 
protection,  a  fine  by  husband  and  wife  was  an  effectual 
conveyance,  as  well  of  the  wife's  as  of  the  husband's 
interest  of  every  kind,  in  the  land  comprised  in  the 
fine.     The    cumbrous    and    expensive    nature    of    fines  Conveyance 
having  occasioned  their  abolition,  provision  was  made  ^  married 
by  the  Fines  and  Recoveries  Act,  1833  [z),  for  the  con-  Fines  and 
veyance  by  deed  merely  of  the  interests  of  married  ac^Isss! 
women  in  real  estate.     By  this  Act  every  kind  of  con- 
veyance   or    disposition    of    freehold    estates    which    a 
woman  could  execute  if  unmarried  might  be  made  by 
her  by  a  deed  executed  with  her  husband's  concur- 
rence (a) ;    but  the  separate  examination,  which  was 
before  necessary  in  the  case  of  a  fine,  was  still  retained  ; 
and  every  deed  executed  under  the  provisions  of  the 

(x)  Ante,  pp.   73,  n.   (z),   96,  by  stat.  8  &  9  Vict.  c.  106,  ss.  6,  7, 

ii.  (r),  103.  to  the  disposition  of  a  contin- 

(y)  Cruise  on  Fines,  108,  109  ;  gent,  an  executory  and  a  future 

P.  &  M.  Hist.  Eng.  Law,  ii.  409,  interest,    a    possibility    coupled 

410  ;    Johnson  v.  Clark,  1908,  1  with  an  interest,  and  a  right  of 

Ch.  303,  313  sq.             ■  entry   (as   to   all   of  which,   see 

(z)  Stat.  3  &  4  Will.  IV.  c.  74  ;  post.  Part  II.   Ch.  ii.  and   iii.), 

ante,  p.   104.     See  stat.  4  &  5  and  to  the  disclaimer  {ante,  p.  88), 

Will.  IV.  c.  92,  as  to  Ireland.  of  any  estate  or  interest  in  any 

(a)  Sect.  77.     This  method  of  hereditaments ;    see  2  Wms.  V. 

conveyance  of  married  women's  &  P.  903 — 907,  2nd  ed. 
interests  in  land  was  extended 


22 
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The  wife         Act,   was  required  to   be  produced  and  acknowledged 

acknowledged  ^7  ^^^  ^^®  ^^  ■'i^^  °^^  ^^^  ^^^  deed,  before  a  judge 

the  deed.        of  one  of  tbe  superior  Courts  at  Westminster,   or  of 

any  County  Court,  or  a  master  in  Chancery,  or  two 

commissioners  (6),     who    were    required,    before    they 

received  the  acknowledgment,  to   examine  her  apart 

from  her  husband  touching  her  knowledge  of  the  deed 

and  to   ascertain  whether  she  freely  and  voluntarily 

consented    thereto  (c).       Deeds    executed    by    married 

women    after    the   year    1882    may    be   acknowledged 

before  one  commissioner  only  {d).     But  without  a  fine 

at  common  law,   or  a   deed  acknowledged  under  the 

Act  of  1833,  no  conveyance  could  formerly  be  made  of 

any  married  woman's  estate  in  lands  at  law  (e).     And 

this  remained  the  law  with  regard  to  those  lands  of  wives 

married   before   the   year    1883,    to    which   their   title 

Power  of  the  accrued  before  that  year.     By  the  Conveyancing  Act, 

wife's  interest  1911  (/),   however,   the    Court  may  by  judgment   or 

which  she       order,  biad  a  married  woman's  interest  in  any  property, 

cannot  by  law        _  .  j   r     r       j ' 

dispose  of.  which  she  is  by  law  unable  to  dispose  of  or  bind,  where 
it  appears  to  the  Court  to  be  for  her  benefit  to  do  so, 
and  with  her  consent. 


Husband  and       The  rule  of  law,  by  which  husband  and  wife  were 

wife  con- 
sidered as 
one  person. 


sidered^s       considered  as  one  person,'  was  occasionally  productive 


(6)  Stats.  3  &  4  Will.  IV.  c.  74,  this  respect  replacing  stats.  17 

s.  79  ;  51  &  52  Vict.  o.  43,  s.  184,  &  18  Vict.  c.  76,  and  41  &  42 

replacing  19  &  20  Vict.  o.   108,  Vict.  c.  23)  also  removes  doubts, 

H.  73.  which  might  arise  in  consequence 

(c)  Stat.  3  &  4  Will.  IV.  o.  74,  of  any  person  taking  the  acknow- 

s.    80 ;     Tennent   v.    Welch,    37  ledgment    being    an    interested 

Certificate  of    Ch.  D.  622.     This  Act  also  re-  party. 

acknowledg-     quired  a  certificate  of  the  taking  (d)  Stat.  45  &  46  Vict.  c.  39, 

iiient.                 of   the   acknowledgment   to    be  s.  7. 

duly  signed  and  filed,  otherwise  (e)  Cahill   t.    Cahill,    8   App. 

the  acknowledgment  was  of  no  Cas.  420.     But  there  might  be 

effect ;    sects.  84 — 86  ;    Jolly  v.  given   to  •  a   married   woman   a 

Handcook,    7    Ex.    820.     But   »  power   of   appointment   enabling 

certificate    of    the    acknowledg-  her  to  dispose  of  an  estate  in  land 

meut  of  deeds  executed  after  the  as  effectually  as  a  single  woman, 

year  1882  is  not  required  ;    stat.  See  post,  Part  II.,  Ch.  iii . 

45  &  46  Vict.  0.  39,  s.  7.     The  {/)  Stat.  1  &  2  Geo.  V.  o.  37, 

last    mentioned    enactment    (in  s.  7. 
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of  rather  curious  consequences.     Thus,  if  lands  were  Gift  to 
given  to  A.  and  B.  (husband  and  wife),  and  C,  a  third  ^"fg  and  a 
person,    and   their   heirs — here,    had   A.    and   B.    been  ^^^'^^  person, 
distinct  persons,  each  of  the  three  joint  tenants  would, 
as  we  have  seen  (g),  have  been    entitled,  as    between 
themselves,  to  one-third  part  of  the  rents  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.     But,  since  A. 
and  B.,  being  husband  and  wife,  were  only  one  person, 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one  half  of 
the  inheritance  (h)  ;   and  C,  the  third  person,  took  the 
other  half,  as  joint  tenant  with  them.     Again,  if  lands  Gift  to  hus- 
were  given  to  A.  and  B.  (husband  and  wife)  and  their  ^^""^  ^^ 
heirs — here,    had    they    been    separate    persons,    they  their  heirs, 
would  have  become,  under   the  gift,  joint  tenants  in 
fee  simple,  and  each  would  have  been  enabled  without 
the  consent  of  the  other  to  dispose  of  an  undivided 
moiety  of  the  inheritance.     But  as  A.  and  B.  were  one, 
they  took,  as  it  was  said,  by  entireties  ;  and,  whilst  the  They  took  by 
husband  might  do  what  he  pleased  with  the  rents  and  ™  ""  ^'^^' 
profits  during  the  coverture,  he  could  not  dispose  of 
any  part  of   the  inheritance  without    his  wife's   con- 
currence.      Unless  they  both  agreed  in  making  a  dis- 
position, each  one  of  them  had  to  run  the  risk  of  gaining 
the    whole    by    survivorship,    or    losing    it    by    dying 
first  (i).     Another  consequence  of  the  unity  of  husband  Husband  and 
and  wife  was  the  inability  of  either  of  them  to  convey  ^^ ^^^ey^to ''°* 
to  the  other.     As  a  man  could  not  convey  to  himself,  each  other, 
so  he  could  not  convey  to  his  wife,  who  was  regarded 
as  part  of  himself  (j).    But  by  means  of  the  Statute  of 

(g)  Ante,VTp.  143,  145.  gift  or  the  context :  see  Ee  Dixon, 

(h)  Litt.    s.    291 ;     Gordon   v.  42  Oh.  D.  306  ;   Be  Jeffery,  1914, 

Whieldon,    11    Beav.    170;     Ee  1  Ch.  375. 

Wylde,  2  De  G.,  M.  &  G.  724.  (i)  Doe  d.  Freestones.  Parrait, 

The  rule  is  also  applied  to  gifts  to  5  T.  R  662  ;  Thornley  v.  Thorn- 

husband  and  wife  and  others  as  ley,  1893,  2  Ch.  229. 

tenants  in  common  :   but  it  may  (j)  Litt.    s.    168  ;     see    Wms. 

be  excluded  by  the  words  of  the  Conv.  Stat.  391,  392. 


22—2 
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Uses  the  effect  of  a  conveyance  by  a  man  to  his  wife 
could  be  produced  {k)  ;  for  a  man  might  and  still  may 
convey  to  another  person  to  the  use  of  his  wife  in  the 
same  manner  as,  under  the  statute,  a  man  may  convey 
to  the  use  of  himself  (I).  And  by  the  Conveyancing 
Act,  1881,  in  conveyances  made  after  the  year  1881, 
freehold  land  may  be  conveyed  by  a  husband  to  his 
wife,  and  by  a  wife  to  her  husband,  alone  or  jointly 
with  another  person  (m).  A  man  has  always  been 
able  to  leave  lands  to  his  wife  by  his  will ;  for  the 
married  state  does  not  deprive  the  husband  of  that 
disposing  power  which  he  would  possess  if  single  (n), 
and  a  devise  by  will  does  not  take  effect  until  after  his 
decease  (o). 

Rules  of  Next,  as  to  the  rights  of  married  women  under  the 

vnves'^pro"     lules  of  equity.     If  lands  were  held  on  trust  for  a  wife 
perty.  for  life  or  in  fee  simple  or  tail,  but  without  any  pro- 

vision for  her  separate  benefit,  the  husband  was 
entitled  to  receive  the  rents  and  profits,  and  acquired 
an  equitable  estate  therein  during  the  continuance  of 
the  coverture  (p).  It  appears,  however,  that  in  such 
Wife's  equity  a  case  the  wife  might,  under  certain  circumstances, 
ment^'''**'"  acquire  a  right  in  equity  to  have  a  provision  for  her 
maintenance  secured  to  her  by  settlement  of  the  rents 
and  profits,  or  part  thereof,  in  trust  for  that  purpose  (q). 


[k)  1  Rop.  Husb.  &  Wife,  53. 

(I)  Ante,  p.  220. 

(m)  Stat.  44  &  45  Vict.  e.  41, 
s.  50  ;  see  Wms.  Conv.  Stat.  223, 
224,  391,  392. 

(«)  See  Wms.  Pera.  Prop.  533, 
534,  17th  ed. 

(o)  Litt.  s.  168. 

{p)  Lewin  on  Trusts,  618 — 
620,  6th  ed. ;   962—964,  12th  ed. 

(?)  If  the  husband  became 
bankrupt,  and  the  wife  had  no 
means  of  support,  she  might 
obtain  such  a  settlement  as 
against  his  assignee  or  trustee  in 
bankruptcy.     But  she  could  not 


obtain  such  a  settlement  as 
against  her  husband,  so  long  as 
he  supported  her  ;  or  against  his 
assignee  for  valuable  considera- 
tion, though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  support  her.  See 
Sturgis  v.  Champneys,  5  My.  & 
Cr.  97  ;  Tidd  v.  Lister,  10  Hare, 
140,  3  De  G.,M.  &  G.  857,  869, 
870  ;  Durham  v.  Craclchs,  8  Jur. 
N.  S.  1174;  Oleaves  v.  Paine,  1 
De  G.,  J.  &  S.  93,  94 ;  Wortham  v. 
Pemberton,  I  De  G.  &  Sm.  644, 
661 ;  Smith  v.  Matthews,  3  De  G., 
F.  &  J.  139  ;  Barnes  v.  Robinson, 
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Equity  also  followed  the  law  in  giving  to  the  husband  Curtesy  of 
the  right  to  enjoy  his  wife's  equitable  estate  of  inheri-  estate.''''' 
tance  after  her  death  for  the  rest  of  his  own  life,  as 
tenant  by  the  curtesy  in  equity,  under  circumstances 
similar  to  those  which  gave  rise  to  a  tenancy  by  the 
curtesy  at  law  (r).  The  wife's  equitable  estates  might 
be  disposed  of  by  the  husband  and  wife  together,  by 
the  same  means  as  they  might  use  to  convey  her  legal 
estates,  but  not  otherwise  (s). 

In  modern  times,  however,  if  property  of  any  kind 
were  vested  in  trustees,  in  trust  to  apply  the  income 
for  the  separate  use  of  a  woman  during  any  coverture,  Trusts  for 
present  or  future,  the  trust  for  the  separate  use  of  the  enforced, 
wife  might  be  enforced  in  equity  it).  That  'is,  the 
Courts  of  Equity  obliged  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  prevented  the  husband 
from  interfering  with  her  in  the  disposal  of  such 
income ;  she  consequently  enjoyed  the  same  absolute 
power  >  of  disposition  over  it  as  if  she  were  sole  or 
unmarried.  And,  if  the  income  of  property  were 
given  directly  to  a  woman,  for  her  separate  use, 
without  the  intervention  of  any  trustee,  the  Court 
compelled  her  husband  himself  "to  hold  his  marital 
rights  in  such  income  simply  as  a  trustee  for  his  wife 
independently  of  himself  (m).  The  limitation  of  pro- 
perty in  trust  for  the  separate  use  of  an  intended  wife 
was  one  of  the  principal  objects  of  a  modern  marriage 
settlement.  By  means  of  such  a  trust  a  provision 
might  be  secured  which  would  be  independent  of  the 

1   N.   R.   257  ;     Sugd.   V.   &   P.  J.  &  S.  604,  605  ;  Lewin  on  Trusts 

560  ;   Lewin  on  Trusts,  ubi  sup.  ;  618,    6th   ed.  ;     962,    12th   ed.  ; 

Williams  on  Settlements,  99, 100  ;  ante,  p.  336. 

see  also  Fowke  v.   Draycott,  29  {t)  As   to   the   history   of   the 

Gh.  D.  996.  introduction  of  this  doctrine,  see 

(r)  1  Rop.  Husb.  &  Wife,  18  ;  Haynes,     Outlines     of     Equity, 

Lewin  on  Trusts,  596,  606,  6th  Leot.  VII.  pp.  217  sg.,  4th  ed. 

ed. ;    933,  945,  12th  ed.  ;    ante,  (u)  2  Rop.  Husb.  &  Wife,  152, 

p.  334.  182  ;    Major  v.  Lansley,  2  Russ. 

(s)  Taylor  v.  Meads,  4  De  G.,  &  My.  355. 


Digitized  by  Microsoft® 


342 


OF  CORPOREAL  HEREDITAMENTS. 


debts  and  liabilities  of  the  husband,  and  thus  free  from 
the  risk  of  loss,  either  by  reason  of  his  commercial 
embarrassments,  or  of  his  extravagant  expenditure. 
In  order  more  completely  to  protect  the  wife,  the 
Court  of  Chancery  allowed  property  thus  settled  for 
perty^may  "ibe  *^®  separate  use  of  a  woman  to  be  so  tied  down  for  her 
rendered  in-  own  personal  benefit,  that  she  should  have  no  power, 
during  her  coverture,  to  anticipate  or  assign  her  income  ; 
for  it  is  evident  that  to  place  the  wife's  property  beyond 
the  power  of  her  husband  is  not  a  complete  protection 
for  her, — it  must  also  be  placed  beyond  the  reach  of 
his  persuasion.  In  this  particular  instance,  therefore, 
an  exception  has  been  allowed  to  the  general  rule, 
which  forbids  any  restraint  to  be  imposed  on  ahenation. 
For,  when  the  trust,  under  which  property  was  held  for 
the  separate  use  of  a  woman  during  any  coverture, 
declared  that  she  should  not  dispose  of  the  same  or  of 
the  income  thereof  in  any  mode  of  anticipation,  every 
attempted  disposition  by  her  during  such  coverture 
was  deemed  absolutely  void  (a;).  Not  only  the  income, 
but  also  the  corpus  of  any  property,  whether  real  or 
personal,  might  be  limited  to  the  separate  use  of  a 
married  woman.  And  in  the  year  1865  it  was  finally 
settled  that  a  simple  gift  of  real  estate  for  a  wife's 
separate  use,  either  with  or  without  the  intervention 
of  trustees  (y),  was  sufficient  to  give  her  the  power  to 
dispose  by  her  own  act  inter  vivos  or  by  will,  without 
the  consent  or  concurrence  of  her  husband,  of  the  whole 
equitable  estate  so  limited  to  her  (z).  The  same  rule 
had  long  been  established  with  respect  to  personal 
estate  (a).     And  where  lands  were  limited  on  trust  for 


As  to  the 
corpus. 


(x)  Brandon  y.  Robinson,  18 
Ves.  434,  11  R.  R.  226  ;  2  Rop. 
Husb.  &  Wife,  230  ;  Tullett  y. 
Armstrong,  1  Beay.  1,  4  My.  & 
Cr.  390  ;  Scarborough  v.  Barman, 
1  Beay.  34,  4  My.  &  Cr.  377  ; 
Baggett  v.  Meux,  1  Coll.  138, 
1   Ph.   627  ;    Bateman  v.  Fa^er, 


1898,  1  Ch.  144  ;   ante,  p.  86. 

(y)  Hall  V.  Waterhouse,  5  Giff. 
64. 

(z)  Taylor  y.  Meads,  4  De  G., 
J.  &  S.  597. 

(a)  Fettiplace  v.  Gorges,  1  Ves. 
jun.  46,  1  R.  R.  79. 
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a  wife  in  fee,  for  her  separate  use,  she  had  the  right  of 
every  cestui  que  trust  in  similar  case  (6),  to  require  her 
trustees  to  convey  the  legal  estate  therein  according 
to  her  direction  (c).  If  the  lands  had  been  so  given 
without  the  intervention  of  trustees,  she  must  have 
conveyed  the  legal  estate  therein  by  deed  acknow- 
ledged (d),  in  which  she  could  then  have  compelled 
her  husband  to  concur.  For  in  the  Courts  of  Equity, 
a  married  woman  was  as  competent  to  act  with  respect 
to  her  separate  estate  as  if  she  were  single  (e).  And 
not  only  was  a  wife  so  enabled  to  alienate  directly 
any  part  of  her  separate  estate,  but  if  she  made  any  wife's 
general  pecuniary  engagements  with  reference  to  her  general  en- 
separate  estate,  her  creditors,  though  they  could  have 
no  remedy  against  her  at  law,  might  take  proceedings 
in  equity  to  have  their  claims  satisfied  out  of  any 
separate  estate,  to  which  she  was  entitled,  without 
restraint  on  anticipation,  at  the  time  of  entering  into 
the  engagement  (/).  If,  however,  a  gift  of  real  estate 
for  the  separate  use  of  a  wife  had  been  accompanied 
with  a  restraint  on  anticipation  of  the  income,  she 
was  prevented  from  disposing  thereof  during  her 
coverture,  except  (in  the  case  of  an  estate  in  fee 
simple)  by  will  (g).  Nor  could  she  subject  such  real 
estate  to  her  general  engagements  (A).  But  now,  under 
the  Conveyancing  Act,  1911  (i),  a  married  woman's 
interest  in  any  property  may,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  and  with  her  consent,  be 
bound  by  judgment  or  order  of  the  Court,  notwith-  ' 

standing  that  she  be  restrained  from  anticipation.     It 

(6)  Ante,  p.  191.  393,  394,  and  cases  there  cited. 

(c)  Taylor  v.  Meads,  4  De  G.,  {g)  Baggett   v.    Meux,    1    Ph. 
J.  &  S.  604  ;  L.  R.  8  Eq.  142.  627  ;     Cooper   v.   MacdonaU,   7 

(d)  Ante,  pp.  337,  338.  Ch.  D.  288. 

(e)  1  Bro.  C.  C.  20  ;   Lewin  on  (h)  Pike    v.     Fitzgibbon,     17 
Trusts,  624,  6th  ed. ;    974,  12th  Ch.  D.  454. 

ed.  («■)  Stat.  1  &  2  Geo.  V.  c.  37, 

(/)  Pike     V.      Fitzgibbon,     17       s.  7,  renlacing  44  &  45  Vict.  c.  41, 
Ch.  D.  454 ;    Wms.  Conv.  Stat.      o.  39. 
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Curtesy  of      was  finally  settled,  after  conflicting  decisions,  that  a 

rate  eqpaSaible  tusband  should  have  curtesy  of  his  wife's   equitable 

estate  in  fee.   estate  in  fee  belonging  to  her  for  her  separate  use,  if  she 

died  possessed  thereof  and  intestate  (k) ;  but  not  if  she 

had  disposed  thereof  in  her  lifetime  or  by  her  will  (Z). 


Married 
Women's 
Property 
Act,  1870. 


Originally,  a  trust  of  property  for  the  separate  use 
of  a  wife  could  only  arise  by  act  of  parties  ;  as  by  ante- 
nuptial contract  between  husband  and  wife,  or  by  the 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m).  But  the  Married  Women's  Property 
Act,  1870  («),  provided  that  certain  kinds  of  property 
should  belong  to  wives  for  their  separate  use  (o) ; 
amongst  other  things,  the  rents  and  profits  of  any 
freehold,  copyhold,  or  customaryhold  property  which 
should  descend  upon  any  woman,  married  after  the 
passing  of  the  Act,  as  heiress  or  co-heiress  of  an 
intestate  (p). 


Married 
Women's 
Property 
Act,  1882. 


The  capacity  of  wives  with  regard  to  property  was 
completely  altered  by  the  Married  Women's  Property 
Act,  1882  (q),  which  came  into  operation  on  the  1st  of 
January,  1883  (r).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposing,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the 
same  manner  as  if  she  were  a  feme  sole,  without  the 
intervention  of  any  trustee  (s).     Every  woman  married 


{k)  Appleton  v.  Botvley,  L.  R. 
8  Eq.  139  ;  Eager  v.  Furnivall, 
17  Ch.  D.  115  ;  see  Williams  on 
Settlements,  105—108. 

(I)  Cooper  V.  Macdonald,  7 
Ch.  D.  288. 

(m)  See  Lewin  on  Trusts, 
620  sq.,  6th  ed.  ;  968  sq.,  12th 
ed. 

(n)  Stat.  33  &  34  Vict.  c.  93, 
passed  9th  Aug.,  1870,  and  re- 
pealed as  from  the  1st  Jan.,  1883, 
without  prejudice  to  any  right 
acquired  while  it  was  in  force  by 
Stat.  45  &  46  Vict.  c.  75,  ss.  22, 25. 


(o)  See  sects.  1,  7,  8, 10  ;  Wms. 
Pers.  Prop.  555,  556,  17th  ed. 

(p)  Sect.  8,  which,  however, 
takes  effect  subject  and  without 
prejudice  to  the  trusts  of  any 
settlement  affecting  such  pro- 
perty ;  and  is  held  not  to  make 
the  fee  simple  of  such  property 
subject  to  a  trust  for  the  woman's 
separate  use  ;  Johnson  v.  John- 
son, 35  Ch.  D.  346. 

(q)  Stat.  45  &  46  Vict.  ^.  75. 

(r)  Sect.  25. 

(s)  Sect.  1,  sub-s.  1. 
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after  tlie  commencement  of  the  Act  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  belonged  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  (t).  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  which  her  title  has  accrued  after 
the  commencement  of  the  Act  (u).  But  the  Act  is 
not  to  interfere  with  any  settlement  made,  or  to  be 
made,  respecting  the  property  of  any  married  woman, 
or  to  interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  attached  or  to  be  attached 
to  the  enjoyment  by  a  married  woman  of  any  property 
or  income  (x).  As  we  have  seen,  the  Act  also  gave  to 
married  women  the  power  to  contract  at  law  with 
respect  to  their  separate  property,  to  which  they  are 
entitled  without  restraint  on  anticipation  (y)..  If  any 
real  estate,  which  becomes  the  separate  property  of  a 
wife  by  virtue  of  this  Act,  should  have  been  limited 
to  her  directly,  the  legal  estate  will  vest  in  her  alone, 
and  her  husband  will  not  acquire  any  estate  therein 
or  right  to  receive  the  rents  and  profits  during  the 
continuance  of  the  coverture.  And  if  any  real  estate 
should,  since  the  commencement  of  the  Act,  be  limited 
to  trustees  on  trust  for  a  wife,  her  equitable  estate 
therein  will  be  her  separate  property  by  virtue  of  the 
Act,  though  no  trust  for  her  separate  use  should  have 
been  imposed  (z).  It  is  held,  however,  that  a  husband  Curtesy  of 
shall  be  tenant  by  the  curtesy  of  real  estate  of  in-  ^'parate 
heritance,  which  was  his  wife's  separate  property  by  property, 
virtue  of  the  Act  of  1882,  and  as  to  which  she  died 

(()  Sect.  2.  V.  &  P.  915—917,  2nd  ed. ;   stat. 

{u)  Sect.  5  ;    see  Beid  v.  Eeid,  7  Edw.  VII.  c.  18,  s.  2. 

31  Ch.  D.  402  ;    Be  Bacon,  1907,  (y)  Ante,  p.  333. 

1  Ch.  475.  (z)  See  Hope  v.  Hope,  1892,  2 

(x)  Sect.  19.     See  Hancoel  v.  Ch.  336,  341  ;    Be  Lvmhy,  1896, 

Hancock,  38  Ch.  D.  78  ;   2  Wms.  2  Ch.  690. 
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intestate  (a).  But  as  in  the  case  of  a  fee  simple  settled 
to  the  wife's  separate  use  (b),  there  can  be  no  curtesy 
of  her  statutory  separate  property,  of  which  she  has 
disposed  in  her  lifetime  or  by  will.  Subject  to  the 
husband's  right  to  curtesy,  any  estate  in  fee  simple, 
which  was  the  wife's  separate  property,  descended 
upon  her  intestacy,  to  the  heir  of  the  last  purchaser, 
according  to  the  previous  law  (c).  But  since  the  com- 
mencement of  the  Land  Transfer  Act,  1897  (d),  it 
appears  that  a  wife's  separate  real  estate  vests  after 
her  death  in  her  executors  or  administrator,  whether 
she  devised  the  same  or  not ;  and  that  in  case  of  her 
intestacy  her  husband,  as  well  as  her  heir,  has  at  first 
an  equitable  title  only,  and  has  no  estate  by  the  curtesy 
at  law  until  the  lands,  not  being  required  for  payment 
of  the  wife's  debts  or  funeral,  testamentary  or  adminis- 
trative expenses,  have  been  duly  conveyed  to  him  by 
her  personal  representatives  (e). 

Wife's  power  A  wife  may  now  dispose  during  coverture  of  her 
over'hCT^^  ^°"  statutory  separate  property,  whether  real  or  personal, 
separate  ^jy  f]^Q  same  means  by  which  a  single  woman  may 

transfer  property  of  the  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  neces- 

(a)  Hope  V.  Hope,  1892,  2  Ch.  Black.  Comm.  126.     And  a  like 

336.  question  seems  to  arise  where  the 

(6)  Ante,  p.  341.  husband  is  entitled  iu  equity  to 

(c)  Ante,  p.  336 ;  see  Wms.  curtesy  in  lands  limited  before 
Conv.  Stat.  452,  459,  460.  1883  to  trustees  on  trust  for  his 

(d)  Stat.  60  &  61  Vict.  c.  65,  wife  in  fee,  but  not  for  her  sepa- 
Part  I. ;  ante,  pp.  29,  88,  231,  rate  use  ;  see  ante,  p.  344.  Per- 
236,  265.  haps  it  may  be  considered  that 

(e)  Where  a  wife  dies  after  in  these  cases  the  husband  has 
1897,  leaving  a  husband  entitled  a  right  to  take  by  survivorship 
to  an  estate  by  the  curtesy  at  within  the  meaning  of  sect.  1  of 
common  law,  the  question  arises  the  Act ;  ante,  p.  231.  But 
whether  the  Land  Transfer  Act,  where  a  wife  dying  after  1897 
1897,  Part  I.,  operates  so  as  to  was  entitled  to  lands  under  a 
divest  him  in  any  way  of  that  legal  trust  created  before  1883  for  her 
estate  for  his  own  life  which  he  separate  use  in  fee,  it  appears 
had  already  obtained  by  the  birth  that  her  estate  vests  first  in  her 
of  issue  ;    see  ante,  pp.  334,  335  ;  executors  or  administrator. 
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sity  of  acknowledgment  or  of  her  husband's  concur- 
rence (/).  But  she  may  still  be  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  (g). 
So  a  wife  may  devise  by  will  any  legal  estate  in  fee 
simple,  which  belongs  to  her  separately  under  the 
Act.  For  the  general  effect  of  the  Act  is  to  invest 
married  women  with  a  special  capacity  of  acquiring 
and  exercising  legal  rights  of  ownership,  apart  from  their 
husbands,  in  respect  of  any  property  which  becomes 
their  separate  property  by  virtue  of  the  Act  (h).  It 
is  held,  however,  that  the  Act  has  not  repealed  the 
old  rule  of  construction,  that  in  gifts  to  husband  and 
wife  and  others  in  joint  tenancy,  or  tenancy  in  common, 
the  husband  and  wife  become  entitled  only  to  the 
share  of  one  person  between  them,  unless  a  contrary 
intention  appear  from  the  words  of  the  gift  (i).  But  on 
a  gift  of  lands  to  husband  and  wife  jointly,  made  after 
the  commencement  of  the  Act  of  1882,  it  appears  that 
they  take  no  longer  by  entireties,  but  as  joint 
tenants  {k).  It  is  thought,  too,  that  a  husband  may 
now  convey  any  real  estate  to  his  wife  directly,  to  be 
held  by  her  as  her  separate  property  under  the  Act ; 

(/)  Be  Drummond  and  Davie's  coverture  is  to  take  effect  as  if  it 

Contract,  1891,  1  Ch.  524 ;    see  had  been  executed  immediately 

ante,  p.  343.  before   her   death,   whether   she 

(g)  Ante,  p.  342  ;    Be  Jjumley,  had   or   had   not   any   separate 

1896,  2  Ch.  690.  property  at  the  time  of  making 

(h)  See  Be  Price,  28  Ch.  D.  it,  and  need  not  be  re-exeouted 
709 ;  Be  Guno,  43  Ch.  D.  12 ;  after  her  husband's  death ;  Be 
Be  Bowen,  1892,  2  Ch.  291.  The  Wylie,  1895,  2  Ch.  116 ;  Be 
two  first  cases  decided  that  a,  James,  1910,  1  Ch.  157. 
will  made  by  a  wife  during  (i)  Be  March,  27  Ch.  D.  166  ; 
coverture  was  not  effectual  by  Be  Jupp,  39  Ch.  D.  148  ;  cf.  Be 
virtue  of  the  Act  to  pass  pro-  Jeffery,  1914,  1  Ch.  375 ;  and 
perty  acquired  by  her  after  her  see  ante,  p.  339,  and  u.  (h).  In 
husband's  death.  These  decisions  this,  as  in  other  respects,  the  Act 
followed  the  law  laid  down  before  has  received  a  decidedly  narrow 
the  Act  in  the  case  of  wills  made  interpretation.  This  rule  of  con- 
by  wives  of  their  separate  estate,  struction  is  entirely  at  variance 
and  not  re-executed  after  their  with  the  common  sense  of  lay- 
husband's    death ;      Willock    v.  men. 

Noble,  L.  R.  7  H.  L.  580.     But  (k)  Be  March,  27  Ch.  D.  166  ; 

now,  by  the  effect  of  stat.  56  Thornley   v.   Thornley,    1893,   2 

&  57  Vict.  c.  63,  s.  3,  the  will  of  a  Ch.  229  ;  see  ante,  p.  339. 
married    woman    made    during 
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and  that  a  wife  may  now  convey  to  her  husband  any 
real  estate  which  she  holds  as  her  separate  property 
by  virtue  of  the  Act  (l). 

Powers  of  Under  the  Settled  Land  Act,  1882  (m),  if  a  married 

Settled  Land  woman,  tenant  for  life  of  land,  be  entitled  for  her 
Act,  1882.  separate  use,  or  as  her  separate  property  by  statute,  she 
may  exercise  the  powers  given  by  the  Act  without  her 
husband  ;  but  if  she  be  otherwise  entitled,  these  powers 
are  exerciseable  by  her  and  her  husband  together.  A 
restraint  on  anticipation  does  not  prevent  the  exercise 
by  a  married  woman  of  any  power  under  this  Act  (w). 


Married 
woman 
trustee. 


Bare  trustee 
of  freeholds 
or  copyholds. 


If  a  married  woman  were  a  trustee  of  land,  the 
legal  estate  therein  became  subject  to  her  husband's 
common  law  rights,  and  could  only  be  conveyed  with 
his  concurrence  in  the  usual  way  (o)  ;  but  in  equity  he 
was  merely  a  trustee  of  his  legal  rights,  and  could  be 
compelled  to  execute  the  trust  (p).  Since  the  7th  of 
August,  1874  (g),  however,  e,  married  woman  has  been 
enabled  by  statute  to  convey  or  surrender,  as  if  she 
were  a  feme  sole,  any  freehold  or  copyhold  hereditament 
vested  in  her  as  a  bare  trustee  (r).  But  it  was  decided, 
after  the  commencement  of  the  Married  Women's 
Property  Act,  1882,  that  a  married  woman  could  not 
convey,  as  her  separate  property  under  that  Act,  any 


{I)  See  Wms.  Conv.  Stat.  391, 
392  ;  ante,  p.  340. 

(m)  Stat.  45  &  46  Vict.  ^;.  38, 
s.  61,  sub-ss.  2,  3. 

(n)  Sect.  61,  sub-s.  6. 

(o)  Ante,  pp.  337,  338. 

(p)  Lewin  on  Trusts,  32,  215, 
6th  ed.  ;   33,  276,  12th  ed. 

(q)  Stat.  56  &  57  Vict.  c.  53, 
s.  16,  replacing  37  &  38  Vict, 
u.  78,  s.  6. 

(r)  It  has  been  held  that  in 
this  and  similar  enactments  the 
Bare  trustee,  term  "  bare  trustee "  is  not 
applicable  to  a  trustee  under  a 
special  trust,  who  has  an  active 
duty  to  perform  with  regard  to 


the  trust  property,  but  rather 
denotes  a  trustee  having  no  other 
duty  than  to  execute  the  estate  or 
convey  it  at  the  cestui  que  trusts 
direction ;  see  Re  Docwra,  29 
Ch.  D.  693  ;  Re  Cunningham  ds 
Frayling,  1891,  2  Ch.  567  ;  ante, 
pp.  182,  191,  202,  n.  {p),  255,  n. 
(u).  But  generally  the  term 
"  bare  trustee  "  is  considered  to 
mean  a  trustee  who  has  no  bene- 
ficial interest  in  the  trust  pro- 
perty ;  Roe  V.  Reade,  8  T.  R.  118, 
122  ;  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  9  Ch.  D.  582, 
585  ;  Re  Blandy  Jenkins'  Estate, 
1917,  1  Ch.  16. 
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estate  in  land  vested  in  her  as  a  trustee  (s).     The  result 
of  this  decision  was  that,  except  where  a  married  woman 
was  a  bare  trustee  [t),  she  could  only  convey  the  legal 
estate  in  freehold  land  vested  in  her  as  trustee  in  the 
same  manner  as    before    the  Act ;    that  is,   by  deed 
acknowledged,  in  which  her  husband  must  concur  (u). 
But  by  the  Married  Women's  Property  Act,  1907  (x),  Conveyance 
a   married  woman  is   able,   without   her  husband,   to  ^o™an"'''^ 
dispose   of,   or  join  in  disposing   of,   real  or  personal  trustee  under 
property  held  by  her  solely  or  jointly  with  any  other  Act.  1907. 
person   as   trustee   or   personal   representative   in   like 
manner  as  if  she  were  a  feme  sole.     And  this  enact- 
ment operates  to   render  valid  and  confirm  all  such 
dispositions  made  at  any  time  after  the  year  1882  (y). 
This  Act  does  not  seem  to  prevent  the  husband  from 
taking  the  same  legal  estate  or  interest  in  his  wife's 
trust  property  as  he  took  before  :   but  it  is  thought  that 
it  confers  upon  her  a  statutory  power  (2)  to  convey  her 
husband's   estate  or  interest,   as  well  as  her  own,   in 
any  such  property,  and  that  there  is  now  no  necessity 
for  the  husband  to  concur  in  any  such  conveyance,  or 
in  the  case  of  real  estate,  for  the  wife  to  acknowledge 
the  deed  (a). 

Where   a   married  woman  would,  if   single,  be   the  Married 
protector  of  a  settlement  in  respect  of  a  prior  estate  (6),  ^j°™e^tor 

of  settlement. 

(s)  Be  Harkness   tfc   Allsopp's  s.  1,  sub-s.  1. 
Contract,  1896,  2  Ch.  358.     This  (y)  Sect.  1,  sub-s.  2,  providing, 

rule,  which   affords  another  in-  however,  that  where  any  title  or 

stance  of  the  narrow  interpreta-  right  has  been  acquired  through 

tion  placed  upon  the  statute,  was  or  with  the  concurrence  of  the 

held  not  to  apply  in  the  case  of  a  husband  before  the  year   1908, 

wife  entitled  as  mortgagee  ;    Re  that  title  or  right  shall  prevail 

Brooke    &    Fremlin's    Contract,  over   any   title   or   right   which 

1898,  1  Ch.  647  ;   see  Me  West  cfe  would    otherwise     be    rendered 

Hardy's    Contract,    1904,    1    Ch.  valid  by  this  enactment. 
145,  and  the  criticism  thereof  in  (z)  See  ante,  pp.  124,  125,  229. 

2  Wms.  V.  &  P.  921,  2nd  ed.  (a)  See  the  discussion  of  the 

(t)  See  Be  Howgate  <fc  Osborn's  questions  raised  by  this  Act  in 

Contract,  1902,  1  Ch.  451.  2  Wms.  V.  &  P.  922—924,  2nd  ed. 

(«)  Ante,  p.  337.  (6)  Ante,  p.  107. 

(x)  Stat.  7  Edw.  VII.  c.   18, 
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wMch  is  settled  to  her  separate  use  or  is  her  separate 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882  (c),  she  alone  is,  in  respect  of  that  prior  estate, 
the  protector  of  the  settlement :  but  if  that  estate  is 
neither  settled  to  her  separate  use  nor  her  separate 
property,  she  and  her  husband  together  are  the  protector 
of  the  settlement  in  respect  of  that  estate  {d). 


Eights  of  the 
wife  in  the 
lands  of  her 
husband. 


Dower. 


2.  As  to  the  rights  of  the  wife  in  the  lands  of  her 
husband.  A  man's  capacity  for  disposing  of  his  own 
estates  in  land  remains  unchanged  by  the  act  of  marriage  ; 
and  during  a  husband's  Ufe,  the  law  does  not  give  to  the 
wife  any  control  over  his  powers  of  disposition  or  any 
interest  in  the  rents  or  profits  of  his  land.  After  her 
husband's  death,  however,  a  widow  becomes,  in  some 
cases,  entitled  to  a  Ufe  interest  in  part  of  her  late  hus- 
band's lands.  This  interest  is  termed  the  dower  of  the 
wife.  By  the  Dower  Act,  1833  (e),  the  dower  of  women 
married  after  the  1st  of  January,  1834,  was  placed  on  a 
different  footing  from  that  of  women  who  were  married 
previously.  But  as  the  old  law  of  dower  continued  to 
regulate  the  rights  of  all  women  who  were  married  on  or 
before  that  day,  it  will  be  desirable,  in  the  first  place,  to 
give  some  account  of  the  old  law  before  proceeding  to 
the  new. 


Dower 
previously 
to  tlie  Act. 


Dower,  as  it  existed  previously  to  the  operation  of 
the  Dower  Act,  was  of  very  ancient  origin,  and  retaiaed 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  ahenation  of  lands  was  far  less 
frequent  than  at  present.  If  at  any  time  during  the 
coverture  the  husband  were  solely  seised  of  any  estate 
of  inheritance,  that  is,  fee  simple  or  fee  tail,  in  lands  to 
which  any  issue,  which  the  wife  might  have  had,  might 


(c)  Ante,  pp.  341,  345. 

(d)  Stats.  3  &  4  Will.  IV.  o.  74, 
s.  24 ;  7  Edw.  VII.  o.  18,  s.  3, 
applying   to   disentailing   assur- 


ances made  at  any  time  after  the 
year  1882. 

(e)  Stat.  3  &  4  Will.  IV.  o.  105. 
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by  possibility  have  been  heir  (/),  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life  {g). 
This  right,  having  once  attached  to  the  lands,  adhered 
to  them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.     It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
vaUd  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
dower.    This  release  could  be  effected  only,  at  common  Dower  could 
law,  by  means  of  a  fine,  in  which  the  wife  was  separately  "J^'^d  bv^ene. 
examined.    And  when,  as  often  happened,  the  wife's 
concurrence  was  not  obtained  on  account  of  the  expense 
involved  in  levying  a  fine,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  lived.    After  the  abolition 
of  fines,  a  wife  was  enabled  to  release  her  dower,  \mder 
the  Fines  and  Recoveries  Act,  by  deed  acknowledged, 
in  which  her  husband  should  concur  (h).    As  the  right  Dower  inde- 
to  dower  was  paramoimt  to  the  alienation  of  the  hus-  ^^sband's 
band,  so  it  was  quite  independent  of  his  debts,  even  of  debts, 
those  owing  to  the  Crown  (i).    It  was  necessary,  how- 
ever, that  the  husband  should  be  seised  of  an  estate  of  A  legal  seisin 
inheritance  at  law  ;  for  the  Couit  of  Chancery,  whilst  it 
allowed  to  husbands  curtesy  of  their  wives'  equitable 
estates,  withheld  from  wives  a  like  privilege  of  dower 
out  of  the  equitable  estates  of  their  husbands  (j).    The 
estate,  moreover,  must  have  been  held  in  severalty  or  in  Estate  must 
coBomon,  and  not  in  joint  tenancy :    for  the  imity  of 
interest  which  characterises  a  joint  tenancy  forbids  the 
intrusion  into  such  a  tenancy  of  the  husband  or  wife  of 
any  deceased  joint  tenant ;   on  the  decease  of  any  joint 

{/)  Litt.  sa.  36,  53 ;    2  Black.  s.  77  ;    ante,  p.  337  ;    Davidson, 

Comm.   131 ;    1  Rop.  Husb.   &  Prec.  Conv.  Pt.  ii.  Vol.  i.,  pp. 

Wife,  332.  233,  386,  615,  4th  ed. 

{g)  See   Dickin   v.    Hamer,    1  (»)  Co.   Litt.   31    a ;     1    Rop. 

Dr.  &  Sm.  284;    P.  &  M.  Hist.  Husb.  &  Wife,  411. 
Eng.  Law,  ii.  418—425.  (j)  1  Rop.  Husb.  &  Wife,  354. 

(h)  Stat.   3  &  4  Will.  u.   74, 

Digitized  by  Microsoft® 


352 


OP   COEPOEEAL   HEEEDITAMENTS. 


sufficient. 


Dower  of 
gavelliind 
lands. 


tenant,  his  surviving  companions  are  already  entitled, 
under  tlie  original  gift,  to  the  whole  subject  of  the 
Seisin  in  law,  tenancy  (k).  The  estate  was  also  required  to  be  an  estate 
of  inheritance  in  possession ;  although  a  seisin  in  law, 
obtained  by  the  husband,  was  sufficient  to  cause  his  wife's 
right  of  dower  to  attach  (l).  In  no  case,  also,  was  any 
issue  required  to  be  actually  born  ;  it  was  sufficient  that 
the  wife  might  have  had  issue  who  might  have  inherited. 
The  dower  of  the  widow  in  gavelkind  lands  consisted, 
and  stiU  consists  like  the  husband's  curtesy,  of  a  moiety, 
and  continues  only  so  long  as  she  remains  unmarried  and 
chaste  (m). 

In  order  to  prevent  this  inconvenient  right  from 
attaching  on  newly-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without  his 
wife's  concurrence,  various  devices  were  resorted  to  in 
the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  barring  dower  was  to  take  the  conveyance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser  ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  the  purchaser.  If,  there- 
fore, the  purchaser  died  during  the  life  of  his  trustee,  the 
latter  acquired  in  law  an  estate  for  life  by  survivorship  ; 
and  as  the  husband  had  never  been  solely  seised,  the 
wife's  dower  never  arose ;  whilst  the  estate  for  life  of 
the  trustee  was  subject  in  equity  to  any  disposition 
which  the  husband  might  think  fit  to  make  by  his  will. 
The  husband  and  his  trustee  might  also,  at  any  time 
during  their  joint  lives,  make  a  valid  conveyance  to  a 
purchaser  without  the  wife's  concurrence.    The  defect 


Old   method 
of  barring 
dower. 


(k)  1  Rop.  Husb.  &  Wife,  366; 
ante,  p.  143  sq, 
{I)  Co.  Litt.  31  a. 


(m)  Bao.  Abr.  Gavelkind  (A.)  ; 
Bob.  Gav.  book  2,  c.  2  ;  ante, 
p.  60,  and  n.  (m). 
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of  the  plan  was,  that  if  the  trustee  happened  to  die  during 
the  husband's  life  the  latter  became  at  once  solely  seised 
of  an  estate  in  fee  simple  in  possession :  and  the  wife's 
right  to  dower  accordingly  attached.  Moreover,  the 
husband  could  never  make  any  conveyance  of  an  estate 
in  fee  simple  without  the  concurrence  of  his  trustee  so 
long  as  he  lived.  This  plan,  therefore,  gave  way  to 
another  method  of  framing  purchase-deeds,  which  will 
be  hereafter  explained  (w),  and  by  means  of  which  the 
wife's  dower  under  the  old  law  was  effectually  barred, 
whilst  the  husband  alone,  without  the  concurrence  of 
any  other  person,  could  effectually  convey  the  lands. 

The  right  of  dower  might  have  been  barred  altogether  Jointure, 
by  a  jointure,  agreed  to  be  accepted  by  the  intended  wife 
previously  to  marriage,  in  lieu  of  dower.  This  jointure 
was  either  legal  or  equitable.  A  legal  jointure  was  first 
authorised  by  the  Statute  of  Uses  (o),  which,  by  turning 
uses  into  legal  estates,  of  course  rendered  them  liable  to 
dower.  Under  the  provisions  of  this  statute,  dower  may 
be  barred  by  the  wife's  acceptance  previously  to  marriage, 
and  in  satisfaction  of  her  dower,  of  a  competent  livelihood 
of  freehold  lands  and  tenements,  to  take  effect  in  profit 
or  possession  presently  after  the  death  of  the  husband 
for  the  life  of  the  wife  at  least  {p).  If  the  jointure  were 
made  after  marriage,  the  wife  might  elect  between  her 
dower  and  her  jointure  (q).  A  legal  jointure,  however, 
was  in  modern  times  seldom  resorted  to  as  a  method  of 
barring  dower :  when  any  jointure  was  made,  it  was 
usually  merely  of  an  equitable  kind  ;  for  if  the  intended 
wife  were  of  age,  and  a  party  to  the  settlement,  she  was 
competent,  in  equity,  to  extinguish  her  title  to  dower 
upon  any  terms  to  which  she  might  think  proper  to 

(n)  See  post,  the  chapter  on      Comm.   137;    1  Rop.  Husb.   & 
Executory  Interests.  Wife,  462. 

(o)  27  Hen.  VIII.  u.  10.  (q)  1  Rop.  Husb.  &  Wife,  468. 

ip)  Co.  Litt.  36  b ;    2  Black. 
W.R.P.  23 
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Equitable 
jointure. 


agree  (r).  And  if  the  wife  should  have  accepted  an 
equitable  jointure,  the  Courts  of  equity  would  effectually 
restrain  her  from  setting  up  any  claim  to  her  dower. 
But  in  equity,  as  well  as  at  law,  the  jointure,  in  order  to 
be  an  absolute  bar  of  dower,  was  required  to  be  made 
before  marriage. 


Dower  under 
the  Dower 
Act. 


The  dower  of  women  married  since  the  1st  of  January, 
1834,  may  be  barred  by  the  acceptance  of  a  jointure  in 
the  same  manner  as  before ;  but,  in  their  case,  the 
doctrine  of  jointures  is  of  very  little  moment.  For,  by 
the  Dower  Act  (s),  the  dower  of  such  women  was  placed 
completely  within  the  power  of  their  husbands.  Under 
this  Act  no  widow  is  entitled  to  dower  out  of  any  land, 
which  shall  have  been  absolutely  disposed  of  by  her 
husband  in  his  lifetime  or  by  his  will,  or  in  which  he  shall 
have  devised  any  estate  or  interest  for  her  benefit,  unless 
(in  the  latter  case)  a  contrary  intention  shall  be  declared 
by  his  will  (t).  And  all  partial  estates  and  interests,  and 
all  charges  created  by  any  disposition  or  will  of  the  hus- 
band, and  aU  debts,  incumbrances,  contracts  and  engage- 
ments to  which  his  lands  may  be  liable,  shall  be  effectual 
as  against  the  right  of  his  widow  to  dower  (m).    The 


(r)  1  Eop.  Husb.  &  Wife,  488  ; 
Dyke  v.  Sendall,  2  De  G.,  M.  &  G. 
209. 

(s)  3  &  4  Will.  IV.  0.  105. 
Gavelkind  lands  are  within  the 
Act ;  Farley  y.  Bonham,  2  John. 
&  H.  177. 

(0  3  cfc  4  Will.  IV.  c.  105, 
ss.  4  ;    see  Lacey  v.  Hill,  L.  B. 

19  Eq.  346. 

(it)  Sect.  5.  The  opinion  has 
been  expressed  that,  notwith- 
standing the  above  words,  the 
widow's  dower  is  paramount  to 
the  claims  of  her  late  husband's 
creditors,  who  have  not  in  his  life- 
time obtained  a  charge  (see  ante, 
pp.  28 1,  290—29 . )  on  his  lands  ; 
Romilly,  M.  R.,  Spyer  v.  Hyatt, 

20  Beav.    621  ;     Wood,    V.-C, 
Jones  V.  Jones,  4  K.  &  J.  361  ; 


and  this  opinion  was  followed  in 
the  Irish  case  of  Be  McMackin, 
1909,  1  I.  R.  374.  In  neither  of 
the  two  former  oases,  however, 
was  the  expression  of  this  opinion 
necessary  to  the  decision.  Spyer 
V.  Hyatt  was  a  case  of  freebench 
(see  poH,  Part  III.  Ch.  ii.) ;  and 
it  had  been  previously  decided 
that  the  Dower  Act  has  no  appli- 
cation to  freebench  ;  Smith  v. 
Adams,  18  Beav.  499,  5  De  G.,  M. 
&  G.  712  ;  so  Lord  Romilly's 
dictum  was  peculiarly  gratuitous . 
Jones  V.  Jones  was  the  case  of  a 
mortgage  by  the  husband.  It  is 
submitted  that,  according  to  the 
ordinary  meaning  of  the  words 
used  in  the  Act,  a  man's  lands 
are  by  stat.  3  &  4  Will.  IV.  o.  104 
(ante,  p.  3J5)  made  "  subjpnt  or 
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husband  may  also  either  wholly  or  partially  deprive  his 
wife  of  her  right  to  dower,  by  any  declaration  for  that 
purpose  made  by  him,  by  any  deed,  or  by  his  will  {v). 
As  some  small  compensation  for  these  sacrifices,  the  Act 
granted  a  right  of  dower  out  of  lands  to  which  the  hus- 
band has  a  right  merely  without  having  had  even  a  legal 
seisin  (w) ;  dower  is  also  extended  to  equitable  as  well  as 
legal  estates  of  inheritance  in  possession,  excepting  of 
course  estates  in  joint  tenancy  (x).    The  effect  of  the  Act 
is  evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her   husband's   heir   at  law.     If   the   husband 
should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  stiU  left  her  for  her 
support, — unless,    indeed,    the    husband    should    have  Declaration 
executed  a  declaration  to  the  contrary.     A  declaration  ^^^'"j' 
of  this  kind  has,  unfortunately,  found  its  way,  as  a 
sort  of  common  form,  into  many  purchase-deeds.     Its 
insertion  seems  to  have  arisen  from  a  remembrance  of 
the  troublesome  nature  of  dower  under  the  old  law, 
imited  possibly  with  some  misapprehension  of  the  effect 
of  the  new  enactment.     But,  surely,  if  the  estate  be 
allowed  to  descend  the  claim  of  the  wife  is  at  least 
equal  to  that  of  the  heir,  supposing  him  a  descendant  of 
the  husband ;    and  far  superior,  if  the  heir  be  a  hneal 
ancestor,   or  remote  relation  («/).     The  proper  method 
seems  therefore  to  be,   to  omit  any  such  declaration 
against  dower,  and  so  to  leave  to  the  widow  a  prospect 
of  sharing  in  the  lands,  in  case  her  lord  shall  not  think 
proper  to  dispose  of  them.     The  charge  given  to  a  widow 
on  her  husband's  real  estate  by  the  Intestates'  Estates 

liable  "   to   his  debts,  notwith-  Noble,  20  Beav.  598,  7   De   G., 

standing  that  his  creditors  have  M.    &    G.    687  ;    Ee   Greenwood, 

no  charge  thereon.     And  by  the  1892,   2    Ch.    295  ;     He    Gibbon, 

,  Land  Transfer  Act,  1897,  s.  2  (3)  1909,  1  Ch.  367. 

{ante,  p.  232),  a  man's  real  estate  {w)  Sect.  3. 

is   made    subject    to    the    same  (x)  Sect.  2  ;    Fry  v.  Noble,  20 

liabilities  for  debt  as  his  personal  Beav.  598  ;    Olarke  v.  Franklin, 

estate.     And    see    Williams    on  4  Kay  &  J.  266. 

Settlements,  94.  (y)  Sugd.  V.  &  P.  545,  11th  ed. 
(v)  Sects.  6,  7,  8.     See  Fry  v. 

23—2 

Digitized  by  Microsoft® 


356  OF  CORPOREAL  HEREDITAMENTS. 

Act,  1890  (z),  must  be  satisfied  by  sale  or  mortgage  of  a 
competent  part  of  such  real  estate,  before  the  wife  can 
claim  her  dower  thereout  (a). 

Assignment  A  widow  entitled  to  dower  at  common  law  had,  as  a 

of  dower.  j.^^^^  ^^  estate  in  her  husband's  lands  until  her  equal 
third  part  thereof  had  been  duly  set  out  and  assigned  to 
her  after  his  death  (6) ;  and  in  this  respect  the  law  was 
not  altered  by  the  Dower  Act.  But  in  equity  it  was 
considered  that  a  widow  entitled  to  dower  had  the  right 
to  receive  an  equal  third  part  of  the  rents  and  profits 
of  the  land  pending  the  assignment  of  her  dower ;  and 
she  retains  this  right  (c).  A  widow's  right  to  her  dower 
was  enforceable  at  first  by  real  action  (d),  and  afterwards 
by  suit  in  equity  as  well  (e),  and  can  now  be  asserted 
by  action  in  the  High  Court  of  Justice  (/).  Where  a 
husband  has  died  after  the  year  1897,  leaving  a  widow 
entitled  to  dower  out  of  his  estates  in  fee  simple,  she 
must  of  course  seek  the  assignment  of  her  dower  from 
his  personal  representatives,  so  long  as  they  retain  the 
estates  at  law,  as  well  as  from  the  heir,  whose  beneficial 
title  is  not,  as  we  have  seen  (g),  divested.  Assignment 
of  dower  may  be  made  by  parol  only,  and  does  not 

(z)  Ante,  p.  246.  Wilion,  1916,  1  Ch.  220. 

(o)  Ee  Charriere,  1896,  1  Ch.  {d)  1  Rop.  Husb.  &  Wife,  429 

912.  sq.     When     real    actions     were 

(b)  Ante,  p.  351  ;  Co.  Litt.  abolished  in  1833,  writs  for  the 
34  b,  37  ;  2  Black.  Comm.  135  ;  '  recovery  of  dower  were  excepted  ; 
Jl.  V.  Northueald  Bassett,  2  B.  &  but  in  1860  the.se  writs  were 
C.  724,  728  ;  Brown  v.  Meredith,  abolished,  and  the  form  of  an 
2  Keen,  527  ;  see  Doe  d.  Riddell  action  for  dower  was  assimilated 
V.  Gwinnell,  1  Q.  B.  682,  692,  to  that  of  other  common  law 
696  ;  Marshall  v.  Smith,  5  Giff.  actions  ;  stats.  3  &  4  Will.  IV. 
37.  Of  lands  let  for  a  term  of  u.  27,  s.  36  ;  23  &  24  Vict.  e.  126, 
years,  and  of  an  undivided  share  ss.  26,  27. 

in  land,  the  widow  takes  a  third  (e)  Mundy  v.  Miindy,  2  Ves. 

part  of  the  rents  and  profits  as  jun.,  122  ;    Anderson  v.  Pignet. 

her  dower  without  anv  assign-  L.  R.  1 1  Eq.  329,  8  Ch.  180. 

ment  ;    1   Rop.   Husb."*   Wife,  (/)  See  R.  8.  C.  1883,  App.  A., 

342,  343,  371,  395  ;   Williams  on  ta.vt    III.,    s.    4  ;      Williams    v. 

Settlements,    89;      Williams    v.  Thomas,   1909,    1   Ch.   713-    He 

Thomas,  1909,  1  Ch.  713,  733.  Wilson,  1916,  1  Ch.  220.  . 

(c)  Williams  v.  Thomas,  1909,  (jr)  Ante,  pp.  29,  88,  231,  237. 
1    Ch.    713,    720;     and    see    Ee 
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require  a  deed  {h).  After  the  widow  has  entered  upon 
the  land  so  assigned  to  her,  she  becomes  seised  thereof 
and  acquires,  as  from  her  husband,  an  estate  for  life 
therein  as  tenant  in  dower  (i).  By  the  Settled  Estates 
Act,  1877,  every  tenant  in  dower  may  grant  the  same  Leases  by 
leases  as  a  tenant  by  the  curtesy,  or  other  tenant  for  ^ower. 
Ufe,  is  thereby  empowered  to  grant  (k).  But  '  the 
powers  given  to  a  tenant  for  life  by  the  Settled  Land 
Act,  1882,  are  not  conferred  upon  tenants  in  dower  (?). 

(h)  Co.   Litt.   35  a, ;    Bowe  v.  (k)  Stat.  40  &  41  Vict.  c.   18, 

Power,  2  Bos.  &  Pul.  N.  R.  1,  34.  ».  46.     See  ante,  p.  125,  n.  (m). 

(i)  Hop.  Husb.   &   Wife,  392,  (I)  See  stat.  45  &  46  Vict.  c. 

411,  416  ;    Williams  on  Settle-  38,  ss.  2,  58  ;   ante,  pp.  125  sq. 
merits,  89. 
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PAKT   II. 


OF   INCOEPOEBAL   HEEEDITAMENTS. 


Our  attention  has  hitherto  been  directed  to  the 
nature  and  incidents  of  freehold  estates  in  land,  of 
which  the  tenant  has  possession.  As  has  been  already 
explained  (a),  such  estates  are  ranked  in  law  as  corporeal 
hereditaments,  because  the  owner's  right  is  accom- 
panied with  the  possession  of  a  tangible  thing ;  while 
estates  in  or  rights  over  land,  which  is  in  the  possession 
of  another,  are  termed  incorporeal,  as  being  mere  rights 
or  bare  rights  unaccompanied  with  the  possession 
of  anything  tangible.  Incorporeal .  hereditaments  will 
form  the  next  subject  for  our  consideration.  They 
are  not  such  an  obvious  source  of  fruitful  enjoyment 
as  is  the  actual  occupation  of  land  :  but,  being  valitable 
tilings,  they  are  included  in  property  as  well  as  tangible 
things  (6).  As  we  have  seen  (c),  there  was  formerly 
a  further  distinction  between  corporeal  and  incorporeal 
hereditaments  in  the  formahties  required  for  their 
transfer.  For  at  common  law  corporeal  hereditaments 
were  mainly  transferable  by  that  hvery  of  seisin 
which  was  essential  to  a  feoffment ;  wherefore  they 
were  said  to  lie  in  livery.  While  incorporeal  heredita- 
ments, when  transferred  apart  from  the  possession  of 
land,  were  always  required  to  be  conveyed  by  the  delivery 
of  a  sealed  writing,  that  is,  by  deed  (d).    They  were 

(a)  Ante,  p.  30.  (c)  Ante,  p.  31. 

(6)  Ante,  p.  5.  (d)  Ante,  pp.  31,  153,  159. 
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therefore  said  to  lie  in  grant.  For  the  word  grant, 
though  it  comprehends  all  kinds  of  conveyances,  yet 
more  strictly  and  properly  taken,  is  a  conveyance  by 
New  enact-  deed  only  (e).  But  as  we  have  seen  (/),  the  Real  Pro- 
perty Act,  1845,  provided  that  all  corporeal  heredita- 
ments should  be  deemed  to  lie  in  grant  as  well  as  in 
livery  (g)  ;  and  thus  made  them  transferable  by  deed 
in  the  same'  manner  as  incorporeal  hereditaments. 
There  is,  accordingly,  now  no  difference  between  these 
two  classes  of  property,  as  regards  means  of  conveyance. 
But  the  essential  distinction  between  rights  of  ownership 
in  possession  and  bare  rights  (h)  of  course  remains. 

(c)  Shep.  Touch.  228.  (gr)  Stat.  8  &  9  Vict.  c.  106,  s.  2. 

(/)  Ante,  p.  217.  (h)  Ante,  p.  5. 


Digitized  by  Microsoft® 


(    361    ) 


CHAPTEE  I. 

OF   A   REVERSION   AND   A   VESTED    REMAINDER. 

The   first  kind  of  incorporeal  hereditaments  which.  Reversion  or 
we  shall  mention  is  somewhat  of  a  mixed  nature,  being  F'^"^'^™'^®'^ /^ 

'  y  incorporeal 

at  one  time  incorporeal,  at  another  not ;  and,  for  this  till  it  falls 
reason,  it  is  not  usually  classed  with  those  hereditaments  gion.^°^^^^' 
which  are  essentially  and  entirely  of  an  incorporeal  kind. 
But  as  this  hereditament  partakes,  during  its  incorporeal 
existence,  very  strongly  of  the  nature  and  attributes  of 
other  incorporeal  hereditaments,  particularly  in  its 
always  permitting,  and  generally  requiring,  a  deed  of 
grant  for  its  transfer, — it  is  here  classed  with  such  here- 
ditaments. It  is  called,  according  to  the  mode  of  its 
creation,  a  reversion  or  a  vested  remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another  Grant  by 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even  fo°^esVestate 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he  than  his  own. 
will  not  thereby  dispose  of  all  his  interest ;    for  in  each 
case  his  grantee  has  a  less  estate  than  himself.     Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on  the 
decease  of  the  tenant  for  life,  or  on  the  decease  of  the 
donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in  fee 
will  revert  to  himseK  or  his  heirs,  and  he  or  his  heir  will 
again  become  tenant  in  fee  simple  in  possession.     The 
smaller  estate  which  he  has  so  granted  is  called,  during 
its  continuance,  the  particular  estate,  being  only  a  part.  Particular 
or  particula,  of  the  estate  in  fee  (a).     And  during  the  ^■^**'*®- 

(a)  2  Black.  Comm.  165. 
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continuance  of  such,  particular  estate,  the  interest  of  the 
tenant  in  fee  simple,  which  still  remains  undisposed  of — 
that  is,  his  present  estate,  in  virtue  of  which  he  is  to  have 
again  the  possession  at  some  future  time — is  called  his 
Reversion.      reversion  [b). 

If  at  the  same  time  with  the  grant  of  the  particular 

estate,  he  should  also  dispose  of  this  remaining  interest 

or  reversion,  or  any  part  thereof,  to  some  other  person, 

it  then  changes  its  name,  and  is  termed,  not  a  reversion 

Remainder,     but  a  remainder  (c).     Thus,  if  a  grant  be  made  by  A., 

a  tenant  in  fee  simple,  to  B.  for  life,  and  after  his  decease 

to  C.  and  his  heirs,  the  whole  fee  simple  of  A.  will  be 

A  remainder   disposed  of,  and  C.'s  interest  will'be  termed  a  remainder, 

express'^grant.  expectant  on  the  decease  of  B.     A  remainder,  therefore, 

always  has  its  origin  in  express  grant :    a  reversion 

merely  arises  incidentally,  in  consequence  of  the  grant 

of  the  particular  estate.    It  is  created  simply  by  the 

law,  whilst  a  remainder  springs   from  the  act  of  the 

parties  (d). 

A  reversion  1.  And,  first,  of  a  reversion.     If  the  tenant  in.  fee 

for^vearr  simple  should  have  made  a  lease  merely  for  a  term  of 
years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself  and 
his  heirs,  and  to  all  other  persons  but  the  tenant  for 
years.  The  owner  of  the  fee  simple  is  regarded  as  having 
simply  placed  a  bailiff  on  his  property  (e) ;  and  the 
consequence  is,  that,  subject  to  the  lease,  the  owner's 
rights  of  alienation  remain  unimpaired,  and  may  be 
exercised  in  the  same  manner  as  before.  And  in  law  his 
estate  continues  to  be  an  estate  in  fee  simple  in  possession ; 
for  the  feudal  possession  or  seisin  has  not  been  parted 
with  (/ ).   A  conveyance  of  the  lessor's  estate  in  fee  simple 

(6)  Co.  Litt.  22  b,  142  b.  {d)  2  Black.  Comm.  163. 

(c)  Litt.  S3.  215,  217.     As  to  (e)  Watk.  Descents,  108  (113, 

the   origin  of    these   terms,   see  4th  ed.) ;  ante,  pp.  17, 18. 

P.  &  M.  Hist.  Eng.  Law,  ii.  21.  (/)  Re     Payton's      Settlement, 
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may,  therefore,  be  made  by  a  feoffment  with  livery  of  ™^y  ^^  '^°^- 

1-11  veyed  by 

seisin,  made  with  the  consent  of  the  tenant  for  years  (g).  feoffment  or 

But,  if  this  mode  of  transfer  should  not  be  thought  gy^^f*^  °^ 
ehgible,  a  grant  by  deed  will  be  equally  efficacious.    For 
the  estate  of  the  grantor  is  strictly  incorporeal,  the 
tenant  for  years  having  the  actual  possession  of  the  lands: 
so  long,  therefore,  as  such  actual  possession  continues, 
the  estate  in  fee  simple  is  strictly  an  incorporeal  rever- 
sion, which,  together  with  the  seisin  or  feudal  possession, 
may  be  conveyed  by  deed  of  grant.    And  this  is  so  by 
the  common  law,  and  does  not  depend  on  the  Eeal 
Property  Act,  1845,  which  made  corporeal  hereditaments 
transferable  by  deed  of  grant  {h).    But,  if  the  tenant  A  reversion 
in  fee    simple    should    have    made    a    lease    for    life,  f^r'^ife  ^'^ 
he  must  have  parted  with  his  seisin  to  the  tenant  for 
hfe ;    for  an  estate  for  life  is  an  estate  of  freehold,  and 
such  tenant  for  life  will,  therefore,  dicing  his  Ufe  con- 
tinue to  be  the  freeholder,  or  holder  of  the  feudal  seisin  (i). 
No  feofiment  can  consequently  be  made  by  the  tenant  in 
fee  simple  ;  for  he  has  no  seisin  of  which  to  make  livery. 
His  reversion  is  but  a  fragment  of  his  old  estate,  and 
remains  purely  incorporeal,  imtil,  by  the  dropping  of  the 
hfe  of  the  grantee,  it  shall  again  become  an  estate  in 
possession.     Till  then,  that  is,  so  long  as  it  remains  a 
reversion  expectant  on  an  estate  of  freehold,  it  can  only  must  be  con- 
be  conveyed,  like  all  other  incorporeal  hereditaments  of  grant^  ^^ 
when  apart  from  what  is  corporeal,  by  a  deed  of  grant  (k). 

We  have  before  mentioned  (l)  that  in  the  case  of  a 
lease  for  hfe  or  gift  in  tail  made  by  a  tenant  in  fee  simple, 
a  tenure  is  created  between  the  parties,  the  lessee  for  life 
or  donee  in  tail  holding  his  estate  of  the  freeholder  in  fee 

L.  R.  7  Eq.  463  ;    Wakefield  &  Were  v.  Cole,  7  B.  &  C.  243,  248  ; 

Barnsley    Union    Bank.  Ltd.    v.  a»te,  pp.  168,  221,  225,  226. 

Yates,  1916,  1  Ch.  452,  457,460;  (i)  Watk.  Descents,  109  (114, 

ante,  p.  37  and  n.  (c).  4th  ed.)  ;   ante,  pp.  65,  154. 

(g)  Co.  Litt.  48  b,  n.  (8).  (k)  Shep.  Touch.  230. 

(h)  Perkins,    s.    221  ;     Doe   d.  (l)  Ante,  pp.  114,  119. 
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Distress. 


Tenure  of  as  lord.  So  in  tte  case  of  a  lease  for  years,  the  lessee 
upon  entry  becomes  tenant  to  tlie  lessor,  and  the  relation 
of  the  one  to  the  other  is  also  called  a  tenure  (to)  ; 
although,  as  we  have  seen  (n),  this  relation  was  treated 

Fealty.  a§,  lying  outside  the  law  of  free  tenure.     StiU  an  oath  of 

fealty  has  always  been  incident  to  the  tenure  of  an  estate 
for  years  as  to  that  of  a  freehold  estate  (o).    And  the 

Rent  service,  rent  reserved  on  a  lease  for  years  is  called  rent  service 
equally  with  the  rent  due  from  a  freeholder  to  his  lord  ; 
and  it  is  recoverable,  if  in  arrear,  by  the  same  remedy  of 
distress  which  the  common  law  accorded  to  the  lords  of 
freeholders  for  enforcing  the  services  due  from  the 
latter  (p).  As  we  have  seen  (q),  the  oath  of  fealty  is  now 
never  exacted,  and  a  rent  is  rarely  reserved  on  the  creation 
of  an  estate  for  life  or  in  tail ;  as  these  estates  usually 
arise  under  family  settlements.  In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  importance.  Rent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarily,  of  money ;  for  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant  an 
acknowledgment  of  his  tenancy.  To  the  reservation  of 
a  rent  service,  a  deed  was  formerly  not  absolutely 
necessary  (r).  For,  although  the  rent  is  an  incorporeal 
hereditament,  yet  the  law  considered  that  the  same 
ceremony,   by  which  the  nature  and  duration  of  the 


A  deed 
formerly  un- 
necessary to 
the   reserva- 
tion of  a  rent, 


(m)  Litt.  ss.  58, 132,  465,  567— 
572,  576,  577,  586,  590,  591  ; 
Co.  Litt.  93  b. 

(»)  Ante,  pp.  16—20,  28,  65. 

(o)  Bract,  fo.  80  a  ;  Litt.  ss. 
131,  132  ;  Co.  Litt.  67  b,  93  b. 


(p)  Litt.  ss.  58.  122,  213,  214  ; 
Co.  Litt.  87  b,  142  a,  b,  148  a  ; 
ante,  p.  68. 

(?)  Ante,  pp.  56,  115,  120. 

(»•)  Litt.  s.  214 ;  Co.  Litt. 
143  a. 


Digitized  by  Microsoft® 


OF  A   REVERSION   AND   A   VESTED   REMAINDER.  365 

estate  were  fixed  and  evidenced,  was  sufficient  also  to 
ascertain  the  rent  to  be  paid  for  it.     But,  by  the  Keal  Real  Property 
Property  Act,    1845  (s),   it  is   provided  that   a  lease,  ^'=*'  ^^*^- 
required  by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments  shall  be  void  at  law,   unless  made  by 
deed.     In  every  case,  therefore,  where  the  Statute  of 
Frauds  {t)  has  required  leases  to  be  in  writing,   they 
must  now  be  made  by  deed.     But,  according  to  the 
exception  in  that  statute  (m),  where  the  lease  does  not 
exceed  three  years  from  the  making,   a  rent  of  two- 
thirds  of  the  full  improved  value,  or  more,  may  still  be 
reserved  by  parol  merely.     Rent  service,  when  created.  Rent  issues 
is  considered  to  be  issuing  out  of  every  part  of  the  land  part°of  th^'^ 
in  respect  of  which  it  is  paid  (x) ;  one  part  of  the  land  is  '^nds. 
as  much  subject  to  it  as  another.'    The  common  law 
remedy  of  distress  for  the  recovery  of  rent  service  was  Distress, 
by  seizing  all  goods  of  the  tenant,  or  any  other  person  {y) 
(except  those  privileged  from  distress  (z) ),  which  were 
found  on  any  part  of  the  premises,  and  impounding  them 
as  a  pledge  for  payment  (a).     But  the  sale  of  goods 
distrained  for  rent  was  authorised  by  a  statute  of  WiUiam 
and  Mary  (6).     And  by  an  Act  of  1908  (c),  replacing  as 
to  lodgers  an  Act  of  1871  (d),  the  goods  of  the  following 
persons  are  protected  from  distress  upon  the  conditions 
and  with  the  exceptions  mentioned  in  the  Act,  viz.  (1)  any 

(*)  Stat.  8&  9Viet.  c.  106,s.  3,  tress  was  further  extended  by- 
repealing  Stat.  7  &  8  Vict.  c.  76,  stats.  8  Anne,  c.  14  ;  4  Geo.  II. 
s.  4,  to  the  same  effect.  c.  28  ;    11  Geo.  II.  c.  19  ;   3  &  4 

(«)  Stat.  29  Car.  II.  c.  3,  ante,  Will.  IV.  o.  42,  ss.  37,  38  ;   14  & 

p.  165.  15  Vict.  c.  25,  s.  2.     But  later 

(u)  Sect.  2.  statutes  have  restricted  the  right 

(x)  Co.  Litt.  47  a,  142  a.  to  distrain  for  rent ;    see  stats. 

(2/)  See  Challoner  v.  Robinson,  8  Edw.  VII.  c.  28,  ss.  28—31, 

1908,  1  Ch.  49.  replacing  46  &   47  Vict.   c.   61, 

(z)  As    to    what    things    are  ss.  44 — 47,  limiting  the  right  to 

privileged     from     distress,     see  distrain  upon  agricultural  hold- 

Wms.  Pers.  Prop.  104  and  Table,  ings  ;    51  &  52  Viet.  u.  21,  and 

17th  ed.  58   &   59  Vict.   c.   24,  generally 

(a)  Co.  Litt.  47  a  ;    3  Black,  amending  the  law  of  distress  for 

Comm.  6 — 14.  rent. 

(6)  Stat.  2  Wm.  &  Mary,  c.  5.  (c)  Stat.  8  Edw.  VII.  c.  53. 

The  landlord's  privilege  of  dis-  (d)  Stat.  34  &  35  Vict.  c.  79. 
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under-tenant  liable  to  pay  by  equal  instalments  not 
less  often  than  every  actual  or  customary  quarter  of  a 
year  a  rent  which  would  return  in  any  whole  year  the 
full  annual  value  of  the  premises  or  of  such  part  thereof 
as  is  comprised  in  the  under-tenancy,  (2)  any  lodger,  and 
(3)  any  other  person  whatsoever  not  being  a  tenant  of 
the  premises  or  any  part  thereof,  and  not  having  any 
beneficial  interest  in  the  tenancy  of  the  premises  or  of 
any  part  thereof.  The  remedy  of  distress  for  rent 
service  belongs  to  the  landlord  of  common  right,  without 
any  express  agreement  (e).  Under  section  one  of  the 
Courts  Courts  (Emergency  Powers)  Act,  1914  (/),  and  the  Acts 

Powers)  Acts,  amending  it  (g),  the  leave  of  the  Court  must  be  obtained 
to  levy  any  distress  for  any  rent  to  which  that  enactment 
applies  (h). 


Condition  of 
re-entry. 


Demand 
formerly 
required. 


In  addition  to  the  remedy  by  distress,  there  is  usually 
contained  in  leases  a  condition  of  re-entry,  empowering 
the  landlord,  in  default  of  payment  of  the  rent  for  a 
certain,  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.  When  such  a  condition  is 
inserted,  the  estate  of  the  tenant,  whether  for  life  or 
years,  becomes  determinable  on  such  re-entry  (i).  By 
the  common  law,  before  any  entry  could  be  made  or 
action  brought  under  a  proviso  or  condition  for  re-entry 
on  non-payment  of  rent,  the  landlord  was  required  to 
make  a  demand,  upon  the  premises,  of  the  precise  rent 
due,  at  a  convenient  time  before  sunset  of  the  last  day 
when  the  rent  could  be  paid  according  to  the  condition  ; 

the  4th  Aug.,  1914,  and  to  any 
rent  at  less  than  £50  per  annum 
due  and  payable  under  a  contract 
made  on  or  after  that  day  ;  but 
it  was  extended  by  the  amending 
Acts  of  1916  and  1917  in  favour 
of  officers  and  men  of  His 
Majesty's  forces  as  stated  ;  see 
as  to  this  and  as  to  the  duration 
of  the  Act,  ante,  p.  299,  n.  (to). 

(i)  See  Moore  v.  Ullcoats  Min- 
ing Go.,  Ltd.,  1908,  1  Ch.  575. 


_(e)  Litt.  ss.  213,  214.  It  must 
be  made  between  sunrise  and 
sunset ;  Tutton  v.  Darke,  5  H.  & 
N.  647. 

(/)  Stat.  4  &  5  Geo.  V.  c.  78, 
s.  1  (1,6). 

(g)  Stats.  6  &  7  Geo.  V.  u.  13  ; 
7  &  8  Geo.  V.  0.  25,  s.  8. 

(h)  This  enactment  appears  to 
apply  generally  to  any  rent  of 
any  amount  due  and  payable 
under   a   contract   made   before 
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thus,  if  the  proviso  were  for  re-entry  on  non-payment  of 
the  rent  by  a  space  of  thirty  days,  the  demand  must 
have  been  made  on  the  evening  of  the  thirtieth  day  (k). 
But  now,  by  an  Act  of  1852,  replacing  a  statute  of  Recovery  of 

'     TT     -ii     ir  '        r  &  possession  by 

George  II.,  if  half  a  year's  rent  be  due,  and  no  sufficient  action  with- 
distress  be  found  on  the  premises  (I),  the  landlord  may,  °"*  demand, 
at  the  expiration  of  the  period  hmited  by  the  proviso 
for  re-entry  (m),  recover  the  premises  by  action,  without 
any  formal  demand  or  entry  (n) ;    but  all  proceedings 
are  to  cease  on  payment  by  the  tenant  of  all  arrears  and 
costs,  at  any  time  before  the  trial  (o).      Formerly  the  Relief  against 
tenant  might,  at  an  indefinite  time  after  he  had  been  non-payment 
ejected,  have  filed  his  biU  in  the  Court  of  Chancery,  and  °^  '^e'^*- 
he  would  have  been  reheved  by  that  Court  from  the 
forfeiture  he  had  incurred,  on  his  payment  to  his  land- 
lord of  all  arrears  and  costs.     But  by  the  same  statutes 
the  right  of  the  tenant  to  apply  for  reUef  in  equity  was 
restricted  to  six  calendar  months  next  after  the  execution 
of  the  judgment  on  the  ejectment  (p) ;    and  under  an 
Act  of  1860,  the  same  rehef  was  allowed  to  be  given  by 
the  Courts   of  Law  (q).     And  if  the  landlord  recover  Becovery   of 
possession  of  the  premises,  under  a  proviso  for  re-entry  1'°^^^^^^^'°'^ 
on  non-payment  of  rent,  by  entry  and  not  by  action  (r) 

(k)  Co.    Litt.    201    b,   202   a  ;  of  the  land  let :    but  such  leave 

1    Wms.    Saund.    287,   n.    (16);  is  necessary  for  the  issue  of  a, 

AcocksY.  Phillips,  5H.  &  N.  183.  writ  of  possession  upon  a  judg- 

(l)  See    Thomas    v.    Lulham,  ment  obtained  in  such  an  action  ; 

1895,  2   Q.   B.   400;    Rickett  v.  Ness  v.   O'Ne.ill,    1916,  1  K.  B. 

Cfreen,  1910,  1  K.  B.  253.  706 ;  see  ante,  pp.  299  and  n.  (m). 

(m)  Doe   d.   Dixon  v.   Boe,   7  (o)  Stat.  15  &  16  Vict.  u.  76, 

C.  B.  134.  ».  212,  re-enacting  stat.  4  Geo.  11. 

(n)  Stat.  15  &  16  Vict.  c.  76,  c.  28,  s.  4.     An  under-tenant  has 

s.  210,  re-enacting  stat.  4  Geo.  II.  the  same  privilege  ;  Doe  d.  Wyatt 

0.  28,  s.  2.     See  R.  S.  C,  1883,  v.  Byron,  1  C.  B.  623  ;   Moore  v. 

Ord.  III.  r.  6.   Under  section  1  of  Smee,  1907,  2  K.  B.  8. 
the  Courts  (Emergency  Powers)  (p)  Stat.  4  Geo.  II.  c.  28,  s.  2, 

Act,  1914,  and  the  Acts  amending  now  replaced  by  15  &  16  Vict, 

it,  it  is  not  necessary  for  a  land-  c.  76,  s.  210  ;    Bowser  v.  Colby, 

lord  seeking  to  enforce  a  proviso  1     Hare,     109  ;      Stanhope     v. 

for  re-entry  on  non-payment  of  Haworth,  3  Times  L.  R.  34. 
any  rent,  to  which  that  enact-  (q)  Stat.  23  &  24  Vict.  u.  126, 

ment  applies,  to  obtain  the  leave  s.  1. 
of  the  Court  before  commencing  (r)  Ante,  p.  66. 

an  action  to  recover  possession 
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(in  whicli  case  he  must  still  inake  a  formal  demand  for 
the  rent,  unless  he  be  excused  from  doing  so  by  the  terms 
of  the  proviso  (s)  ),  the  tenant  will  have  a  similar  right 
The  benefit  to  reUef  (t).  In  ancient  times,  also,  the  benefit  of  a 
of  re -en  try  ^°"  Condition  of  re-entry  could  belong  only  to  the  landlord 
and  his  heirs  ;  for  the  law  would  not  allow  of  the  transfer 


formerly 
inalienable. 


Remedy  by 
statute. 


of  a  mere  conditional  right  to  put"  an  end  to  the  estate  of 
another  (u).     A  right  of  re-entry  was  considered  in  the 
same  light  as  the  right  to  bring  an  action  for  money  due  ; 
which  right  in  ancient  times  was  not  assignable.     This 
doctrine     sometimes     occasioned     considerable    incon- 
venience ;  and  in  the  reign  of  Henry  VIII.  it  was  found 
to  press  hardly  on  the  grantees  from  the  Crown  of  the 
lands  of  the  dissolved  monasteries.     For  these  grantees 
were  of  course  unable  to  take  advantage  of  the  con- 
ditions of  re-entry  which  the  monks  had  inserted  in  the 
leases  of  their  tenants.     A  parUamentary  remedy  was, 
therefore,  apphed  for  the  benefit  of  the  favourites  of  the 
Crown ;   and  the  opportunity  was  taken  for  making  the 
same  provision  for  the  pubKc  at  large.     A  statute  was 
accordingly  passed  (x),  which  enacts,  that   as  well  the 
grantees  of  the  Crown  as  all  other  persons  being  grantees  {y) 
or  assignees,  their  heirs,  executors,  successors  and  assigns, 
shall  have  the  hke  advantages  against  the  lessees,  by 
entry  for  non-payment  of  rent,  or  for  doing  of  waste,  or 
other  forfeiture,  as  the  lessors  or  grantors  themselves, 
or  their  heirs  or  successors,  might  at  any  time  have  had 
or  enjoyed ;   and  this  statute  is  still  in  force.     It  is  also 
provided  by  the  Conveyancing  Act,  1881,  with  regard 
only  to  leases  made  after  the  year  1881  (z),  that  every 


(s)  A  proviso  for  re-entry  on 
non-payment  of  rent  without 
making  any  demand  for  the  rent 
is  lawful  and  is  frequently  made  ; 
Doe  d.  Harris  v.  Masters,  2  B.  & 
C.  490. 

{t)  Howard  v.  Fanshawe,  1895, 
2  Ch.  581. 

(u)  Litt.  ss.  347,  348  ;  Co. 
Litt.  265  a,  n.  a). 


(x)  Stat.  32  Hen.  VIII.  c.  34  ; 
Co.  Litt.  215  a  ;  Isherwood  v. 
Oldknow,  3  M.  &  S.  382,  394.  As 
to  the  effect  of  this  Act,  see  1 
Wms.  V.  &  P.  402,  2nd  ed. 

(y)  A  lessee  of  the  reversion  is 
within  the  Act ;  Wright  v.  Bur- 
roughes,  3  C.  B.  685. 

(z)  Stat.  44  &  45  Vict.  u.  41, 
B.  10,  extended  by  the  Convey- 
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condition  of  re-entry  and  other  condition  contained  in  a 
lease  shall  be  incident  to  the  reversionary  estate  in  the 
land,  and  shall  be  capable  of  being  enforced  by  the 
person  from  time  to  time  entitled,  subject  to  the  term, 
to  the  income  of  the  land  leased.  The  landlord  may  also 
sue  his  tenant  personally  for  rent  due  to  him. 

Rent  service,  being  incident  to  the  reversion,  passes  Rent  service 
by  a  grant  of  such  reversion  without  the  necessity  of  g^nfof'the 
any    express    mention    of    the    rent  (a).     Formerly    no  reversion. 
grant   cordd   be   made   of   any   reversion   without   the 
consent  of  the  tenant,   expressed  by  what  was  called 
his  attornment  to  his  new  landlord  (b).     It  was  thought  Attornment. 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent ;    for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of  a 
much  more  personal  nature  than  it  is  at  present.     The 
tenant,  therefore,   was  able  to  prevent  his  lord  from 
making  a  conveyance  to  any  person  whom  he  did  not 
choose  to  accept  as  a  landlord ;   for  he  could  refuse  to 
attorn  tenant  to  the  purchaser,  and  without  attornment 
the  grant  was  invahd.     The  landlord,  however,  had  it 
always  in  his  power  to  convey  his  reversion  by  the 
expensive  process  of  a  fine  duly  levied  in  the  Court  of  Fine. 
Common  Pleas ;    for  this  method  of  conveyance,  being 
judicial  in  its  nature,  was  carried  into  effect  without  the 
tenant's  concurrence  ;  and  the  attornment  of  the  tenant, 
which  for  many  purposes  was  desirable,  could  in  such 
case  be  compelled  (c).      It  can  easily  be  imagined  that  a 
doctrine  such  as  this  was  found  inconvenient  when  the 
rent  paid  by  the  tenant  became  the  only  service  of  any 

ancing  Act,  1911   (stat.  1   &  2  (a)  Litt.    ss.    228,    229,    572  ; 

Geo.  V.  0.  37),  s.  2,  to  the  benefit  Perk.  s.   113;    Beeves  v.  Pope, 

of   a   condition,   which   became  1913, 1  K.  B.  637  ;  1914,  1  K.  B. 

enforceable    before    the    assign-  284. 

ment   of   the    reversion,    where  (6)  Litt.  ss.  551,  567,  668,  569, 

made  after  that  year.     As  to  the  Co.  Litt.  309  a,  n.  (1). 

effect  of   the  Act  of  1881,  see  1  (c)  Shep.  Touch.  254. 
Wms.  V.  &  P.  403,  404,  2nd  ed. 


24 
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benefit  rendered  to  the  landlord.  The  necessity  of 
Attornment  attornment  to  the  vahdity  of  the  grant  of  a  reversion 
^  °  "^  ®  •  -svas  accordingly  abolished  by  a  statute  of  Anne  (d). 
But  the  statute  very  properly  provides  (e)  that  no 
tenant  shall  be  prejudiced  or  damaged  by  payment  of 
his  rent  to  the  grantor,  or  by  breach  of  any  condition  for 
non-payment  of  rent,  before  notice  of  the  grant  shall  be 
given  to  him  by  the  grantee.  And  by  a  further  statute  (/) 
any  attornment  which  may  be  made  by  tenants  without 
their  landlords'  consent,  to  strangers  claiming  title  to 
the  estate  of  their  landlords,  is  rendered  null  and  void. 
Nothing,  therefore,  is  now  necessary  for  the  vahd  con- 
veyance of  any  rent  service  but  a  grant  by  deed  of  the 
reversion,  to  which  such  rent  is  incident.  When  the 
conveyance  is  made  to  the  tenant  himself,  it  is  called  a 
release  (g). 

Rent  formerly       The  doctrine  that  rent  service,  being  incident  to  the 

lost  by  de-  .  ,  j.  -,^  ,  .  j.  , 

struction  of  reversion,  always  follows  such  reversion,  formerly  gave 
the  reversion,  j^gg  ^q  ^\^q  curious  and  unpleasant  consequence  of  the 
rent  being  sometimes  lost  when  the  reversion  was 
destroyed.  For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.  For  instance,  suppose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
under-tenant  for  a  less  term  of  years  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.  If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent 
paid  to  him  by  B.  would,  as  an  incident  of  such  term^ 
have  been  destroyed  also.  Now,  by  the  rules  of  law, 
a  conveyance  of  the  immediate  fee  simple  to  A.  would 
at  once  have  destroyed  his  term, — it  not  being  possible 
that  the  term  of  years  and  the  estate  in  fee  simple 

{d)  Stat.  4  &  5  Anne,  c.  3  (c.l6  (e)  Sect.  10. 

in  Ruffhead),  s.  9.     See  Alkock  (/)  Stat.  11  Geo.  II.  u.  19,  s.  11. 

V.  Moorhxiu.se,  9  Q.  B.  D.  366 ;  (j?)  Ante,  p.  212. 
Horn  V.  Beard,  1912,  3  K.  B.  181. 
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should  subsist  together.    In  legal  language  the  term 

of  years  would  have  been  merged  in  the  larger  estate  in  Merger. 

fee  simple  ;    and  the  term  being  merged  and  gone,  it 

followed  as  a  necessary  consequence,  that  all  its  incidents, 

of    which    B.'s    rent    was    one,    ceased    also  (h).     This 

unpleasant  result  was  some  time  since  provided  for  and  Leases  sur- 

obviated  with  respect  to  leases  surrendered  in  order  to  order  to  b " 

be  renewed, — the  owners  of  the  new  leases  being  invested  renewed. 

with  the  same  right  to  the  rent  of  under-tenants,  and  the 

same  remedy  for  recovery  thereof,  as  if  the  original  leases 

had  been  kept  on  foot  (i).     But  in  all  other  cases  the 

inconvenience  continued,  until  a  remedy  was  provided 

by  the  Act  to  simphfy  the  transfer  of  property  (k).    This 

Act,  however,  was  shortly  afterwards  repealed  by  the 

Real  Property  Act,  1845  (l),  which  provides,  in  a  more  Real  Property 

efficient    though    somewhat    crabbed    clause  (m),    that,     "  ' 

when  the  reversion  expectant  on  a  lease,  made  either 

before  or  after  the  passing  of  the  Act,  of  any  tenements 

or  hereditaments  of  any  tenure,  shall,  after  the  1st  of 

October,    1845,   be   surrendered   or   merge,   the   estate, 

which  shall  for  the  time  being  confer,  as  against  the 

tenant  under  the  same  lease,  the  next  vested  right  to  the 

same  tenements  or  hereditaments,  shall,  to  the  extent 

and  for  the  purpose  of  preserving  such  incidents  to  and 

obhgations  on  the  same  reversion  as  but  for  the  surrender 

or  merger  thereof  would  have  subsisted,  be  deemed  the 

reversion  expectant  on  the  same  lease. 

2.  A  remainder  chiefly  differs  from  a  reversion  in  this,  A  remainder. 
— that  between  the  owner  of  the  particular  estate  and 
the  owner  of  the  remainder  (called  the  remainderman) 
no  tenure  exists.    They  both  derive  their  estates  from  No  tenure 

.,  . ,  J.     j:  ii,  •      J!         •        1        between  par- 

the  same  source,  the  grant  oi  the  owner  m  tee  simple ;  ticular  tenant 

and   remain- 
(h)  Webb  T.  Russell,  3  T.  R.      tended  to  Crown  lands  by  stat.  derman. 
393,  1  R.  R.  725.  8  &  9  Vict.  o.  99,  s.  7. 

(i)  Stat.  4  Geo.  II.  c.  28,  s.  6  ;  {k)  Stat.  7  &  8  Vict.  c.  76,  s.  12. 

3  Prest.  Conv.  138  ;    Cousins  v.  (I)  Stat.   8  fr.   9  Vict.   o.   106. 

Phillips,  3  H.   &   C.  892 ;    ex-  (m)  Sect.  9. 

24—^ 
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No  rent 
service. 


and  one  of  them  lias  no  more  right  to  be  lord  than  the 
other.  But  as  all  estates  must  be  holden  of  some  person, 
— in  the  case  of  a  grant  of  a  particular  estate  with  a 
remainder  in  fee  simple, — the  particular  tenant  and  the 
remainderman  both  hold  their  estates  of  the  same  chief 
lord  as  their  grantor  held  before  (n).  It  consequently 
follows  that  no  rent  service  is  incident  to  a  remainder, 
as  it  usually  is  to  a  reversion ;  for  rent  service  is  an 
incident  of  tenure,  and  in  this  case  no  tenure  exists. 
The  other  point  of  difference  between  a  reversion  and  a 
remainder  we  have  already  noticed  (o),  namely,  that 
a  reversion  arises  necessarily  from  the  grant  of  the 
particular  estate,  being  simply  that  part  of  the  estate 
of  the  grantor  which  remains  undisposed  of,  but 
a  remainder  is  always  itself  created  by  an  express 
grant. 


Powers  of 
alienation 
may  be  exer^ 
cised  con- 
currently. 


We  have  seen  that  the  powers  of  alienation  possessed 
by  a  tenant  in  fee  simple  enabled  him  to  make  a  lease  for 
a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as  to 
grant  an  estate  in  fee  simple.  But  these  powers  are 
not  simply  in  the  alternative,  for  he  may  exercise  all 
these  powers  of  alienation  at  one  and  the  same  moment ; 
provided,  of  course,  that  his  grantees  come  in  one  at 
a  time,  in  some  prescribed  order,  the  one  waiting  for 
liberty  to  enter  until  the  estate  of  the  other  is  deter- 
mined. In  such  a  case  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of ;  and  until  the  passing  of  the 
Eeal  Property  Act,  1845  {p),  if  a  feoffment  should  have 
been  employed,  there  would  have  been  no  occasion  for 
a  deed  to  limit  or  mark  out  the  estates  of  those  who 
could  not  have  immediate  possession  (q).  The  seisin 
would  have  been  delivered  to  the  first  person  who  was 
to  have  possession  (r) ;    and  if  such  person  was  to  have 


(n)  Litt.  s.  215. 
(o)  Ante,  p.  362. 
(p)  Stat.  8   &  9  Vict. 
B.  3,  ante,  p.  165. 


106, 


(q)  Litt.  a.  60  ;  Co.  Litt.  143  a. 
(r)  Litt.     s.     60 ;      2     Black. 
Comm.  167. 
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been  only  a  tenant  for  a  term  of  years,  such,  seisin  would 
have  immediately  vested  in  the  prescribed  owner  of  the 
first  estate  of  freehold,  whose  baihff  the  tenant  for  years 
is  accounted  to  be.  From  such  first  freeholder,  on  the 
determination  of  his  estate,  the  seisin,  by  whatever 
means  vested  in  him,  will  devolve  on  the  other  grantees 
of  freehold  estates  in  the  order  in  which  their  estates 
are  limited  to  come  into  possession.  So  long  as  a 
regular  order  is  thus  laid  down,  in  which  the  possession 
of  the  lands  may  devolve,  it  matters  not  how  many 
kinds  of  estates  are  granted,  or  on  how  many  persons 
the  same  estate  is  bestowed.  Thus,  a  grant  may  be  Example, 
made  at  once  to  fifty  different  people  separately  for 
their  lives.  In  such  case  the  grantee  for  life  who  is 
first  to  have  the  possession  is  the  particular  tenant  to 
whom,  on  a  feoffment,  seisin  would  be  delivered,  and  all 
the  rest  are  remaindermen ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of 
his  forfeiture,  or  otherwise.  The  tbird  grantee  must 
wait  till  the  estate  both  of  the  first  and  second  shaU 
have  determined ;  and  so  of  the  rest.  The  mode  in 
which  such  a  set  of  estates  would  be  marked  out  is  as 
follows  : — To  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life,  and  after  his  decease  to  C.  for  his  life,  and 
so  on.  This  method  of  limitation  is  quite  sufficient  for 
the  purpose,  although  it  by  no  means  expresses  aU  that 
is  meant.  The  estates  of  B.  and  C.  and  the  rest  are 
intended  to  be  as  immediately  and  effectually  vested  in 
them  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possessian  ;  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But  owing  to  the  necessary  infirmity  of  language,  all 
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this  cannot  be  expressed  in  the  limitations  of  every 
Words  used    ordinary  deed.     The  words   "  and  after  his  decease  " 

to  confer  a  ,i         r  •  i        i  a'    ■      ,  ■  c 

vested  re-       ^re,  tnereiorc,  considered  a  sumcient  expression  of  an 
mainder  after  intention  to  confer  a  vested  remainder  after  an  estate 

a  lite  interest. 

for  hfe.  In  the  case  we  have  selected  of  numerous 
estates,  every  one  given  only  for  the  life  of  each  grantee, 
it  is  manifest  that  very  many  of  the  grantees  can  derive 
no  benefit ;  and  should  the  first  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.  Nevertheless  each  one  of  these  grantees 
A  vested  re-  has  an  estate  for  life  in  remainder  immediately  vested 
be  conveyed  ^^  ^^^^  j  ^t^^  6ach  of  these  remainders  is  capable  of 
by  deed  of  being  transferred,  both  at  law  and  in  equity,  by  a  deed 
of  grant,  in  the  same  manner  as  a  reversion.  In  the 
same  way,  a  grant  may  be  made  of  a  term  of  years  to 
one  person,  an  estate  for  life  to  another,  an  estate  in 
tail  to  a  third,  and  last  of  all  an  estate  in  fee  simple 
to  a  fourth ;  and  these  grantees  may  be  entitled  to 
possession  in  any  prescribed  order,  except  as  to  the 
grantee  of  the  estate  in  fee  simple,  who  must  necessarily 
come  last ;  for  his  estate ,  if  not  hteraUy  interminable, 
yet  carries  with  it  an  interminable  power  of  ahenation, 
which  would  keep  all  the  other  grantees  for  ever  out 
of  possession.  But  the  estate  tail  may  come  first  into 
possession,  then  the  estate  for  Hfe,  and  then  the  term 
of  years  ;  or  the  order  may  be  reversed,  and  the  term 
of  years  come  first,  then  the  estate  for  Ufe,  then  the 
estate  tail,  and  lastly  the -estate  in  fee  simple,  which, 
as  we  have  said,  must  wait  for  possession  till  all  the 
others  shall  have  been  determined.  When  a  remainder 
comes  after  an  estate  tail  it  is  liable  to  be  barred  by 
the  tenant  in  tail,  as  we  have  already  seen.  This  risk 
Definition  of  it  must  run.  But  if  any  estate,  be  it  ever  so  small,  is 
remainder.  always  ready,  from  its  commencement  to  its  end,  to 
come  into  possession  the  moment  the  prior  estates,  be 
they  what  they  may,  happen  to  determine, — it  is  then 
a  vested  remainder,  and  recognised  in  law  as  an  estate 
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grantable  by  deed  (s).  It  would  be  an  estate  in  posses- 
sion, were  it  not  that  other  estates  have  a  prior  claim ; 
and  their  priority  alone  postpones,  or  perhaps  may 
entirely  prevent  possession  being  taken  by  the  remainder- 
man. The  gift  is  immediate  ;  but  the  enjoyment  must 
necessarily  depend  on  the  determination  of  the  estates 
of  those  who  have  a  prior  right  to  the  possession. 

In  all  the  cases  which  we  have  as  yet  considered, 
each  of  the  remainders  has  belonged  to  a  different  person. 
No  one  person  has  had  more  than  one  estate.  A.,  B. 
and  C.  may  each  have  had  estates  for  life  ;  or  the  one 
may  have  had  a  term  of  years,  the  other  an  estate  for 
hie;  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one  estate. 
It  is  possible,  however,  that  one  person  may  have,  under  One  person 
certaiti  circumstances,  more  than  one  estate  ia  the  same  ™^-^  X^,^ 

'  more  than 

land  at  the  same  time, — one  of  his  estates  being  in  posses-  one  estate. 

sion,  and  the  other  in  remainder,  or  perhaps  all  of  them 

being  remainders.     The  limitation   of   a  remainder  in 

tail  or  ia  fee  simple  to  a  person  who  has  already  an  estate 

of  freehold,  as  for  life,  is  governed  by  a  rule  of  law, 

known  by  the  name  of  the  rule  in  Shelley's  case, — so  Rule  in 

called  from  a  celebrated  case  in  Lord  Coke's  time,  in  ^^^''"J'^  '^"■'f- 

which   the   subject   was   much   discussed  (t), — although 

the  rule  itself  is  of  very  ancient  date  (m).     As  this  rule 

is  generally  supposed  to  be  highly  technical,  and  fotmded 

on  principles  not  easily  to  be  perceived,  it  may  be  well 

to  proceed  gradually  in  the  attempt  to  explaia  it. 

We  have   seen  that,  according  to  feudal  law,  the  Grantee  of  a 

,.  1  T.  J,    r-  -jj  1,'        feudal  estate 

grantee  of  an  hereditary  tiei  was  considered  as  being  regarded  as 

taking  only 
a  personal 
{s)  Feame,  C.  B.  216  ;  2  Prest.  (t)  Shelley  s  case,   1  Rep.   94,  interest 

Abst.  113  ;  Co.  Litt.  265  a,  n.  (2) ;      104. 

and  consider  Cardigan  v.  Curzon  (u)  Y.   B.    18  Edw.   II.   577, 

JJowc,  1901,2Ch.  479  ;  Mann  d:  translated  7  Man.  &  Gr.  941, 
others  v.  Land  Registry  (Regis-  n.  (c)  ;  38  Edw.  III.  26 ;  40 
trar),  1918,  1  Ch.  202,  207—208.      Edw.  III.  9. 
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entitled  during  personal  enjoyment  only,  that  is,  for 
his  life ;    while  his  heir  was  regarded  as  having  been 
endowed  with  a  substantial  interest  in  the  land.    And 
these  conceptions  seem  to  have  been  imported  into 
Enghsh  law  along  with  the  principle  of  tenure  (x).    In 
early  times  after  the  Conquest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on 
his  death,  became  entitled  ;  and  it  was  not  in  the  power 
of  the  ancestor  to  prevent  the  descent  of  his  estate 
accordingly.     He  could  not  sell  it  without  the  consent 
of  his  lord :    much  less  could  he  then  devise  it  by  his 
wiU.    The  ownership  of  an  estate  in  fee  simple  was 
then  but  little  more  advantageous  than  the  possession 
of  a  life  interest  at  the  present  day.    The  powers  of 
alienation  belonging  to  such  ownership,  together  with 
the  liabilities  to  which  it  is  subject,  have  almost  all 
been  of  slow  and  gradual  growth,  as  has  already  been 
pointed  out  in  diSerent  parts  of  the  preceding  chapters  (y). 
A  tenant  in  fee  simple  was,  accordingly,  a  person  who 
held  to  him  and  his  heirs  ;  that  is,  the  land  was  given  to 
him  to  hold  for  his  Ufe,  and  to  his  heirs,  to  hold  after  his 
decease.     It  cannot,  therefore,  be  wondered  at,  that  a 
To  A.  for  his  gift,  expressly  in  these  terms,  "To  A.  for  his  life,  and 
his'decease  to  S'fter  his  decease  to  his  heirs,"  should  have  been  anciently 
his  heirs.        regarded  as  identical  with  a  gift  to  A.  and  his  heirs,  that 
is,  a  gift  in  fee  simple.     Nor,  if  such  was  the  law  formerly, 
can  it  be  matter  of  surprise  that  the  same  rule  should 
have  continued  to  prevail  up  to  the  present  time.     Such 
indeed  has  been  the  case.     Notwithstanding  the  vast 
power  of  ahenation  now  possessed  by  a  tenant  in  fee 
simple,   and  the  great  habiUty  of  such  an  estate  to 
involuntary  alienation  for  the  purpose  of  satisfying  the 
debts  of  the  present  tenant,  the  same  rule  stiU.  holds  ; 
and  a  grant  to  A.  for  his  life,  and  after  his  decease  to  his 
heirs,  will  now  convey  to  him  an  estate  in  fee  simple, 
with  all  its  incidents ;    and  in  the  same  manner  a  grant 

{x)  Ante,  p.  68.  (y)  Ante,  pp.  67—76,  84,  287  sg. 
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to  A.  for  his  life,  and  after  his  decease  to  the  heirs  of  his 
body,  will  now  convey  to  him  an  estate  tail  as  effectually 
as  a  grant  to  him  and  the  heirs  of  his  body  (z).  In  these  Words  of 
cases,  therefore,  as  well  as  in  ordinary  limitations  to  A. 
and  his  heirs,  or  to  A.  and  the  heirs  of  his  body,  the 
words  heirs  and  heirs  of  his  body  are  said  to  be  words  of 
limitation  ;  that  is,  words  which  hmit  or  mark  out  the 
estate  to  be  taken  by  the  grantee  (a).  At  the  present 
day,  when  the  heir  is  perhaps  the  last  person  Hkely  to 
get  the  estate,  those  words  of  limitation  are  regarded 
simply  as  formal  means  of  conferring  powers  and  privi- 
leges on  the  grantee — as  mere  technicaUties  and  nothing 
more.  But,  in  ancient  times,  these  same  words  of 
limitation  really  meant  what  they  said,  and  gave  the 
estate  to  the  heirs,  or  the  heirs  of  the  body  of  the  grantee, 
after  his  decease,  according  to  the  letter  of  the  gift. 
The  circumstance,  that  a  man's  estate  was  to  go  to  his 
heir,  was  the  very  thing  which,  afterwards,  enabled  him 
to  convey  to  another  an  estate  in  fee  simple  (6).  And 
the  circumstance,  that  it  was  to  go  to  the  heir  of  his 
body,  was  that  which  alone  enabled  him,  in  after  times, 
to  bar  an  estate  tail  and  dispose  of  the  lands  entailed  by 
means  of  a  common  recovery. 

Having  proceeded  thus  far,  we  have  already  mastered 
the  first  branch  of  the  rule  in  Shelley's  case,  namely,  that  Rule  in 
which  relates  to  estates  in  possession.    This  part  of  the  ^^  to^'estates^' 
rule  is,  in  fact,  a  mere  enunciation  of  the  proposition  in  possession. 
already  explained,  that  when  the  ancestor,  by  any  gift 
or  conveyance,  takes  an  estate  for  Ufe,  and  in  the  same 
gift  or  conveyance,  an  estate  is  immediately  limited  to 
his  heirs  in  fee  or  in  tail,  the  words  "  to  his  heirs  "  are 
words  of  limitation  of  the  estate  of  the  ancestor.    Sup-  As  to  estates 
pose,  however,  that  it  should  anciently  have  been  wished  ^  remainder. 

(z)  Silcocks  V.  Sikocks,  1916,      Perrin  v.  Blake,  4  Burr.  2579; 
2  Ch.  161.  ante,  p.  268. 

(a)  See    ante,    pp.    155—167  ;  (6)  Ante,  p.  71. 
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to  interpose  between  the  enjoyment  of  the  lands  by  the 
ancestor  and  the  enjoyment  by  the  heir,  the  possession 
of  some  other  party  for  some  limited  estate,  as  for  his 
own  life.  Thus,  let  the  estate  have  been  given  to  A. 
and  his  heirs,  but  with  a  vested  estate  to  B.  for  his  own 
life,  to  take  effect  in  possession  next  after  the  decease 
of  A. — thus  suspending  the  enjoyment  of  the  lands  by 
the  heir  of  A.,  until  after  the  determination  of  the  hfe 
estate  of  B.  In  such  a  case  it  is  evident  that  B.  would 
have  had  a  vested  estate  for  his  life,  in  remainder, 
expectant  on  the  decease  of  A.  ;  and  the  manner  in  which 
such  remainder  would  have  been  Hmited,  would,  as  we 
have  seen  (c),  have  been  to  A.  for  his  Ufe,  and  after  his 
decease  to  B.  for  his  hfe.  The  only  question  then 
remaining  would  be  as  to  the  mode  of  expressing  the 
rest  of  his  intention, — namely,  that,  subject  to  B.'s  life 
estate,  A.  should  have  an  estate  in  fee  simple.  To  this 
case  the  same  reasoning  applies,  as  we  have  already 
made  use  of  in  the  case  of  an  estate  to  A.  for  his  life,  and 
after  his  decease  to  his  heirs.  For  an  estate  in  fee  simple 
is  an  estate,  by  its  very  terms,  to  a  man  and  his  heirs. 
But,  in  the  present  case,  A.  would  have  already  had  his 
estate  given  him  by  the  first  hmitation  to  himseK  for  his 
life ;  nothing,  therefore,  would  remain  but  to  give  the 
estate  to  his  heirs,  in  order  to  complete  the  fee  simple. 
The  last  remainder  would,  therefore,  be  to  the  heirs  of 
A.  ;  and  the  hmitations  would  run  thus  :  "  To  A.  for 
his  Ufe,  and  after  his  decease  to  B.  for  his  life,  and  after 
his  decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  Hmitation  to 
A.  and  his  heirs  :  the  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life  ;  and  the  inter- 
position of  the  estate  of  B.  would  have  merely  postponed 
that   enjoyment  by  the  heir,   which  would   otherwise 

(c)  Ante,  p.  374. 
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have  been  immediate.  But  we  have  seen  that  the  very 
circumstance  of  a  man's  having  an  estate  which  is  to 
go  to  his  heir  will  now  give  him  a  power  of  aUenation 
either  by  deed  or  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  case  hke  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A.  ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  his  life,  he  may,  subject 
to  B.'s  Ufe  interest,  dispose  of  the  whole  fee  simple  at 
his  own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has, 
with  regard  to  B.,  an  estate  only  for  his  own  Ufe.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
hmitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  hfe,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs  ;  in  other 
words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 


By  a  parity  of  reasoning  a  similar  result  would  follow.  Remainder  to 

the  heirs  o ' 
the  body. 


if  the  remainder  were  to  the  heirs  of  the  body  of  A.,  or  *^^  ^'"■^^  °^ 


for  an  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give  him 
an  estate  tail  in  remainder,  expectant  on  the  decease  of 
B. ;  and  if  B.  were  to  die  during  his  life-time,  A.  would 
become  a  complete  tenant  in  tail  in  possession. 

The  example  we  have  chosen,  of  an  intermediate  Any  number 
estate  to  B.  for  life,  is  founded  on  a  principle  evidently  "nterpo's^e"""^ 
applicable  to  any  number  of  intermediate  estates,  inter- 
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Intermediate 
estate  tail. 


Example. 


posed  between  the  enjoyment  of  the  ancestor  and  that 
of  his  heir.     Nor  is  it  at  all  necessary  that  aU  these 
estates  should  be  for  life  only ;    for  some  of  them  may 
be   larger   estates,    as   estates   in   tail.    For   instance, 
suppose  lands  given  to  A.  for  his  Ufe,  and  after  his 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of  such  issue   (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.    In 
this  case,  A.  will  have  an  estate  for  Ufe  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on 
the  determination  of  B.'s  estate  tail.    An  important 
case  of  this  kind  arose  in  the  reign  of  Edward  III.  (d). 
Lands  were  given  to  one  John  de  Sutton  for  his  life, 
the  remainder,  after  his  decease,  to  John  his  son,  and 
Ehne,  the  wife  of  John  the  son,  and  the  heirs  of  their 
bodies ;    and  in  default  of  such  issue,  to  the  right  heirs 
of  John  the  father.      John  the  father  died  first ;    then 
John  and  EUne  entered  into  possession.     John  the  son 
then  died,  and  afterwards  Ehne  his  wife,  without  leaving 
any  heir  of  her  body.     R.,  another  son,  and  heir  at  law 
of  John  de  Sutton,  the  father,  then  entered.     And  it 
was  decided  by  all  the  Justices  that  he  was  liable  to  pay 
a  relief  (e)  to  the  chief  lord  of  the  fee,  on  account  of  the 
descent  of  the  lands  to  himself  from  John  the  father. 
Thorpe,  who  seems  to  have  been  a  judge,  thus  explained 
the  reason  of  the  decision  : — "  You  are  in  as  heir  to  jova 
father,   and  your  brother  [father  ?]  had  the  freehold 
before ;    at  which  time,  if  John  his  son  and  Eline  had 
died  [without  issue]  in  his  lifetime,  he  would  have  been 
tenant  in  fee  simple." 


Where  the  The  same  principles  wiU  apply  where  the  first  estate 

first  estate  is  jg  ^^  estate  ia  tail,  instead  of  an  estate  for  life.    Thus, 

an  estate  tail.  '        . 

suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 


(d)  Provost  of  Beverley's  case, 
Y.  B.  40  Edw.  III.  9.  See  1  Brest. 


Estates,  304. 
(e)  Ante,  p.  48. 
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heirs  female  of  his  body  begotten  (/).  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  Umit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him  in  limiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
instance  ;  and  this  rule  is  no  other  than  the  rule  in 
Shelley's  case,  which  lays  it  down  for  law,  that  when  Rule  in 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  "^  ^^  ^  '^'^''' 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  either  mediately  or  immMiately,  to  his 
heirs  in  fee  or  in  tail,  the  words  "  the  heirs  "  are  words 
of  limitation  of  the  estate  of  the  ancestor.  The  heir, 
if  he  should  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor ;  for  he  is  not  constituted, 
by  the  words  of  the  gift  or  conveyance,  a  -purchaser  of 
any  separate  and  independent  estate  for  himself. 

The  rule,  it  wiU  be  observed,  requires  that  an  estate  Ancestor  need 
of  freehold  merely  should  be  taken  by  the  ancestor,  estate  for  the 
and  not  necessarily  an  estate  for  the  whole  of  his  own  ^tole  of  his 

11-1     ^1^®- 
life  or  in  tail.     In  the  examples  we  have  given,  the 

ancestor  has  had  an  estate  at  least  for  his  own  life, 
and  the  enjoyment  of  the  lands  by  other  parties  has 
postponed  the  enjoyment  by  his  heirs.  But  the  ancestor 
himself,  as  well  as  his  heirs,  may  be  deprived  of  possession 
for  a  time ;  and  yet  an  estate  in  fee  simple  or  fee  tail 
may  be  effectually  vested  in  the  ancestor,  subject  to 

(/)  Litt.  s.  719;  Co.  Litt.  376  b. 
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such,  deprivation.  For  instance,  suppose  lands  to  be 
given  to  A.,  a  widow,  during  iter  life,  provided  she  con- 
tinue a  widow  and  unmarried,  and  after  her  marriage, 
to  B.  and  his  heirs  during  her  life,  and  after  her  decease, 
to  her  heirs.  Here,  A.  has  an  estate  in  fee  simple, 
subject  to  the  remainder  to  B.  for  her  life,  expectant  on 
the  event  of  her  marrying  again  (g).  For  to  apply  to 
this  case  the  same  reasoning  as  to  the  former  ones,  A. 
has  still  an  estate  to  her  and  to  her  heirs.  She  has  the 
freehold  or  feudal  possession,  and,  after  her  decease, 
her  heirs  are  to  have  the  same.  It  matters  not  to  them 
that  a  stranger  may  take  it  for  a  while.  The  terms  of 
the  gift  declare  that  what  was  once  enjoyed  by  the 
ancestor  shall  afterwards  be  enjoyed  by  the  heirs  of  such 
ancestor.  These  very  terms  then  make  an  estate  in  fee 
simple,  with  all  its  incidental  powers  of  alienation,  con- 
trolled only  by  the  rights  of  B.  in  respect  of  the  estate 
conferred  on  him  by  the  same  gift. 

Where  the  But  if  the  ancestor  should  take  no  estate  of  freehold 

no  estate  of  under  the  gift,  but  the  land  should  be  granted  only  to 
freehold.  J^jg  heirs,  a  very  different  effect  would  be  produced.  In 
such  a  case  a  most  material  part  of  the  definition  of  an 
estate  in  fee  simple  would  be  wanting.  For  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.  The  ancestor, 
to  whose  heirs  the  lands  were  granted,  would  accord- 
ingly take  no  estate  or  interest  by  reason  of  the  gift 
to  his  heirs.  But  the  gift,  if  it  should  ever  take  effect, 
would  be  a  future  contingent  estate  for  the  person  who, 
at  the  ancestor's  decease,  should  answer  the  description 
of  heir  to  his  freehold  estates.  The  gift  would  accord- 
ingly fall  within  the  class  of  future  estates,  of  which  an 
explanation  is  endeavoured  to  be  given  in  the  next 
chapter  (h). 

{g)  Curtis  v.  PHrc,  12  Ves.  89.       of    the    rule    in    Shelley's    case, 
(h)  The  most  concise  account       together  with  the  principal  dis- 
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A  reversion  or   vested  remainder  in   fee   simple   is  Devolution  on 
alienable,    during    tlie    continuance    of    the    particular  reveraion  or 
estate,  not  only  by  deed  of  grant  (i),  but  also  by  will  (h)  ;  remainder 
and  if  the  reversioner  or  remainderman  or  his  heir  should 
die  intestate,  the  reversion  or  remainder  would  descend 
to  the  heir  of  the  last  purchaser  (l)  in  the  same  manner 
as  an  estate  in  fee  simple  in  possession  (m).     On  the 
death  after  the  year  1897  of  a  reversioner  or  remainder- 
man entitled  in  fee  simple,  his  estate  vests,  notwith- 
standing any  testamentary  disposition,  in  his  executors 
or  administrator  in  trust,  subject  to  the  payment  of  his 
debts  (n)  and  testamentary  or  administration  expenses, 
for  the  heir  or  devisee,  as  in  the  case  of  a  fee  simple  in 
possession  (o).     As  we  have  seen  (p),  an  estate  tail  in  Estates  tail 
remainder  cannot,  as  a  rule,  be  barred  without  the  con-  ™  remainder, 
sent  of  the  protector  of  the  settlement ;  it  is  not  devisable, 
and  it  descends  in  the  same  manner  as  an  estate  tail  in 
possession  (q). 

tinctions  which  it  involves,  is  the  original  grantee  in  remainder 
that  given  by  Mr.  Watkins  in  his  is  of  course  the  purchaser  ;  see 
Essay  on  the  Law  of  Descents,  ante,  pp.  240 — 242,  371. 
pp.  154  sq.  (194,  4th  ed.).  It  (m)  Ante,  pp.  231—256.  As 
has  been  held  that  a  limitation  to  the  descent  of  a  reversion  or 
by  deed  to  the  use  of  A.  for  life,  remainder  in  fee  before  the  In- 
and  after  A.'s  death,  to  the  use  •  heritance  Act,  1833,  see  Williams 
of  the  heir  at  law  (in  the  singular)  on  Seisin ,  67  «g. 
of  A.,  does  not  confer  on  A.  an  (i)  A  reversion  or  remainder 
estate  in  fee  simple,  but  gives  in  fee  was  made  assets  for  pay- 
to  A.  a  life  estate  only  with  a  ment  of  the  deceased  owner's 
contingent  remainder  to  the  debts  by  stat.  3  &  4  Will.  IV. 
person  who  shall  be  A.'s  heir,  c.  104,  equally  with  his  fee 
for  his  life  ;  He  Damson's  Settle-  simple  estates  in  possession  ; 
ment,  1913,  2  Ch.  498  ;  cf.  Sil-  ante,  p.  305  ;  post,  Part  II., 
cocks  V.  SiUocks,  1916,  2  Ch.  161.  Ch.  iv. 

(!')  Ante,  pp.  31,  32,  153,  160,  (o)  Ante,  pp.    29,   58,  76,  88, 

360,  374.  115,  139,  146,  196,  201,  218,  231, 

(k)  Ante,    p.    258  ;     1    Jarm.  236—240,  265,  312,  3J6. 

Wills,  65  sq.,  955,  6th  ed.  (p)  Ante,  pp.  106—109. 

(l)  In  the  case  of  a  remainder, 

{q)  Ante,  pp.  115,  239.      Under  the  Finance  Act,  1910,  a  duty,  Reversion 
called  reversion  duty,  is  charged  on  the  va,lue  of  the  benefit  accruing  duty, 
to  the  lessor  by  reason  of  the  determination  of  any  lease  or  under- 
lease, whether  for  years  or  life  or  lives,  of  land ;  except  in  the  following 
cases : — 

(1)  Where  in  the  case  of  a  reversion  to  a  lease  purchased  before 
the  30th  April,  1909,  the  lease  on  which  the  reversion  is  expectant 
determines  within  forty  years  of  the  date  of  the  purchase  ;   provided 
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that  this  exemption  does  not  apply  where  the  lease  is  determined 
within  forty  years  by  agreement  between  the  lessor  and  the  lessee, 
whether  express  or  implied,  not  contained  in  the  lease  itself,  unless 
the  lease  would,  apart  from  any  such  agreement,  have  determined 
within  that  period. 

(2)  Where  the  land  is  at  the  time  of  the  determination  of  the 
lease  agricultural  land. 

(3)  Where  the  original  term  of  the  lease  did  not  exceed  twenty -one 
years. 

•  (4)  Where  the  interest  of  the  lessor  expectant  on  the  determination 
of  the  lease  is  a  leasehold  interest  which  does  not  exceed  that  number 
of  years. 

(5)  Where  the  lease  is  determined  in  pursuance  of  an  agreement 
between  the  lessor  and  the  lessee  for  the  acquisition  by  the  lessee 
of  the  lessor's  interest,  and  the  lease  has  at  the  time  of  its  determina- 
tion at  least  fifty  years  to  run,  and  the  total  value  of  the  land  does 
not  exceed  £600. 

Reversion  duty  is  a  Crown  debt  payable  by  the  person  in  whom 
the  lessor's  interest  was  vested  immediately  before  the  expiration  of 
the  term,  or  if  the  lease  has  determined  (as  by  surrender  or  merger) 
before  that  time,  immediately  before  the  transaction  or  event  in 
consequence  of  which  the  lease  has  determined.     But  it  does  not 
appear  that  the  duty  is  made  a  charge  on  the  estate  in  reversion, 
whereof  the  falling  into  possession  gives  rise  to  the  claim  for  the 
duty.     See  stats.  10  Edw.  VII.  c.  8,  ss.  13—15,  41  ;    1  Geo.  V.  c.  2, 
s.  3  ;   Inland  Revenue  Commissioners  v.  Anglesey,  1913,  3  K.  B.  62  ; 
Inland  Revenue  Commissioners  v.  Gribble,  ib.  212  ;    Fitzwilliam  v. 
Inland  Revenue  Commissioners,  1914,  A.   C.  753  ;    Inland  Revenue 
Commissioners  v.  Derby,  1914,  3  K.  B.  1186 ;    Inland  Revenue  Com- 
missioners V.  St.  John's  Coll.,  Oxford,  1915,  2  K.  B.  621  ;    InUnd 
Revenue  Commissioners  v.  Camden,  1915,  A.  C.  241 ;    Ecclesiastical 
Commissioners  v.  Inland  Revenue  Commissioners,  1919,  2  K.  B.  67. 
Reversion         But  where  the  fee  simple  or  other  interest  in  any  land,  in  respect  of 
duty  payable   which  reversion  duty  is  paid,  is  settled  land  or  is  vested  in  a  trustee, 
in  respect  of    the  amount  paid  or  liable  to  be  paid,  for  such  duty,  and  of  any 
settled  land,    expenditure  reasonably  incurred  in  connection  with  the  valuation, 
or  land  held    may  be  charged  by  deed  by  the  tenant  for  life,  or  the  trustee,  upon 
in  trust  or  in  the  land  or  such  interest  therein.     And  a  mortgagee  liable  to  pay 
mortgage.         reversion  duty  may  add  the  amount  of  the  duty  and  his  costs  or 
expenses  to  his  security.     See  stats.  10  Edw.  VII.  u.  8,  o.  39  (1,  4) ; 
Re  Maryon  Wilson's  Settled  Estates,  1915,  1  Ch.  29. 
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CHAPTEE   IL 

OF   A   CONTINGENT   REMAINDER^ 

Hitherto  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  He 
might  make  an  immediate  grant,  not  of  one  estate 
merely,  or  two,  but  of  as  many  as  he  might  please, 
provided  he  ascertained  the  order  in  which  his  grantees 
Were  to  take  possession  (a).  This  power  of  ahenation, 
it  wiU  be  observed,  might  in  some  degree  render  less 
easy  the  alienation  of  the  land  at  a  future  time  ;  for 
it  is  plain  that  no  sale  could  be  made  of  an  unincum- 
bered estate  in  fee  simple  in  the  lands,  unless  every 
owner  of  each  of  these  estates  would  concur  in  the  sale, 
and  convey  his  individual  interest,  whether  he  were 
the  particular  tenant,  or  the  owner  of  any  one  of  the 
estates  in  remainder  (b).  But  if  all  these  owners  were  to 
concur,  a  valid  conveyance  of  an  estate  in  fee  simple 
could  at  any  time  be  made.  The  exercise  of  the  power  Vested  re- 
of  ahenation  in  the  creation  of  vested  remainders  did  ™(ft "ender ' 
not,  therefore,  withdraw  the  land  for  a  moment  from  the  land  in- 

3;llPTlfli  nip 

that  constant  Uability  to  complete  alienation,  which  it 
has  been  the  soimd  pohcy  of  modern  law  as  much  as 
possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law  has  Future 
granted  to  a  tenant  in  fee  simple,  and  to  every  other  ^'*^*^8' 
owner  to  the  extent  of  his  estate,  a  greater  power  still. 
For  it  enables  him,  under  certain  restrictions,  to  grant 
estates  to  commence  in  interest,  and  not  in  possession 
merely,  at  a  future  time.  So  that  during  the  period 
(a)  Ante,  pp.  ,373—375.  (6)  See  ante,  p.  124. 

W.it.P.  25 
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which  may  elapse  before  the  commencement  of  suth 
estates,  the  land  may  be  withdrawn  from  its  former 
liability  to  complete  alienation,  and  be  tied  up  for  the 
benefit  of  those  who  may  become  the  owners  of  such 
future  estates.  The  power  of  alienation  is  thus  allowed 
to  be  exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
Two  kinds.  may  have  no  owners  to  convey  them.  '  Of  these  future 
estates  there  are  two  kinds,  a  contingent  remainder, 
and  an  executory  interest.  The  former  is  allowed  to 
be  created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentahty  of  a  wiU,  or  of  a  use 
executed,  or  made  into  an  estate  by  the  Statute  of  Uses. 
The  nature  of  an  executory  interest  will  be  explained  in 
the  next  chapter.  The  present  will  be  devoted  to  con- 
tingent remainders  (c). 


Contingent 
remainders 
were 
anciently 


The  simplicity  of  the  common  law  allowed  of  the 
creation  of  no  other  estates  than  particular  estates, 
followed  by  the  vested  remainders,  which  have  already 
occupied  our  attention.  A  contingent  remainder — a 
remainder  not  vested,  and  which  never  might  vest — 
was  long  regarded  as  illegal.  Down  to  the  reign  of 
Henry  VI.  not  one  instance  is  to  be  foxmd  of  a  contingent 
remainder  being  held  vahd  (d).  The  early  authorities 
on  the  contrary  are  rather  opposed  to  such  a  conclusion  (e). 


(c)  Contingent  remainders  were 
abolished  by  stat.  7  &  8  Vict. 
c.  76,  s.  8,  but  were  revived  by 
stat.  8  &  9  Vict.  c.  106,  o.  1, 
by  which  the  former  Act,  so  far 
as  it  abolished  contingent  re- 
mainders, was  repealed  as  from 
the  time  of  its  taking  effect. 

(d)  The  reader  should  be 
informed  that  this  assertion  is 
grounded  only  on  the  author's 
researches.  Formerly  the  general 
opinion  appears  to  have  been  in 
favour  of  the  antiquity  of  con- 
tingent remainders.  See  Third 
Report  of  Real  Property  Com- 


missioners, p.  23  ;  1  Steph.  Com. 
615,  n.  (c),  8th  ed.  And  an 
attempt  to  create  a  contingent 
remainder  appears  in  an  un- 
dated deed  in  Mad.  Form.  Angl., 
No.  535,  p.  305.  See,  too, 
Bract,  fo.  13  a  ;  Fleta,  fo.  179  ; 
Britton  (ed.  Nichols),  i.  231  and 
11.  (k),  and  Introd.  Ix. — Lxiti. 

(e)  Y.  B.  11  Hen.  W.  74,  pi. 
14  ;  in  which  case  a  remainder 
to  the  right  heirs  of  a  man  who 
wafi  dead  before  the  remainder  was 
limited,  was  held  to  vest  by  pur- 
chase in  the  person  who  was  heir. 
But  it  was  said  by  Hankey,  J., 
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And,  at  a  later  period,  the  authority  of  Littleton  is 

express  (/),  that  every  remainder,  which  beginneth  by  a 

deed,  must  be  in  him  to  whom  it  is  limited,  before  livery 

of  seisin  is  made  to  him  Who  is  to  have  the  immediate 

freehold.     It  appears,  however,  to  have  been  adjudged, 

in  the  reign  of  Henry  VI.,  that  if  land  be  given  to  a  man 

for  his  life,  with  remainder  to  the  right  heirs  of  another 

ivho  is  Jiving,  and  who  afterwards  dies,  and  then  the 

tenant  for  life  dies,  the  heir  of  the  stranger  shall  have 

this  land  ;    and  yet  it  was  said  that,  at  the  time  of  the 

grant,  the  remainder  was  in  a  manner  void  {g).     This 

decision  ultimately  prevailed.    And  the  same  case  is  Gift  to  A.  for 

accordingly  put  by  Perkins,  who  lays  it  down,  that  if  mainder  to 

land  be  leased  to  A.  for  Ufe,  the  remainder  to  the  right  the  right  heirs 

heirs  of  J.  S.  who  is  alive  at  the  time  of  the  lease,  this 

remainder  is  good,  because  there  is  one  named  in  the 

lease   (namely,  A.   the  lessee  for  life),   who  may  take 


that  if  a  gift  were  made  to  one 
for  his  life,  with  remainder  to 
the  right  heirs  of  a  man  loho  was 
living,  the  remainder  would  be' 
void,  because  the  fee  ought  to 
pass  immediately  to  him  to 
whom  it  was  limited.  Note,  also, 
that  in  Mandevilles  case  (Co. 
Litt.  26  b),  which  i.s  an  ancient 
case  of  the  heir  of  the  body 
taking  by  purchase,  the  ancestor 
was  dead  at  the  time  of  the  gift. 
The  cases  of  rents  are  not 
apposite,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  The  decision  in  H. 
7  Hen.  IV.  6  b,  pi.  2,  cited  in 
Archer's  case  (1  Rep.  66  b),  was 
on  a  case  of  a  rent-charge.  The 
authority  of  P.  11  Rich.  II.  Fitz. 
Abr.  tit.  Detinue,  46,  which  is 
cited  in  Archer's  case  (1  Rep. 
67  a),  and  in  Chudleigh's  case 
(1  Rep.  135  b),  as  well  as  in  the 
margin  of  Co.  Litt.  378  a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the  counsel 
against  whom  the  decision  was 
made.  It  runs  as  follows : — 
"  Cherton  to  Rykhil — You  think 


{vous  guides)  that  inasmuch  as 
A.  S.  was  living  at  the  time  of 
the  remainder  being  limited,  that 
if  he  was  dead  at  the  time  of  the 
remainder  falling  in,  and  had  a 
right  heir  at  the  time  of  the 
remainder  falling  in,  that  the  re- 
mainder would  be  good  enough  ? 
Rykhil — Yes,  Sir. — And  after- 
wards in  Trinity  Term,  judg- 
ment was  given  in  favour  of  Wad 
[the  opposite  counsel]  :  qiiod  nota 
bene." 

It  is  curious  that  so  much 
pains  should  have  been  taken  by 
modem  lawyers  to  explain  the 
reasons  why  a  remainder  to  the 
heirs  of  a  person  who  takes  a 
prior  estate  of  freehold  should 
,  not  have  been  held  to  be  a  con- 
tingent remainder  (see  Feame, 
C.  R.  83  sq.),  when  the  construc- 
tion adopted  (subsequently  called 
the  rule  in  Shelley's  case)  was 
decided  on  before  contingent 
remainders  were  allowed. 

(/)  Litt.  s.   721 ;    see  also  M. 
27  Hen.  VIII.  24  a,  pi.  2. 

{g)  Year    Book   9    Hen.    VI. 
24  a  ;   H.  32  Hen.  VI.  Fitz.  Abr. 
tit.  Feoiiments  and  Faits,  99. 
25—2 
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immediately  in  the  beginning  of  the  lease  (h).  This 
appears  to  have  been  the  first  instance  in  which  a  con- 
tingent remainder  was  allowed.  In  this  case  J.  S.  takes 
no  estate  at  all ;  A.  has  a  life  interest ;  and,  so  long  as 
J.  S.  is  living,  the  remainder  in  fee  does  not  vest  in  any 
person  under  the  gift ;  for  the  maxim  is  nemo  est  hwres 
viventis,  and  J.  S.  being  alive,  there  is  no  such  person 
living  as  his  heir.  Here,  accordingly,  is  a  future  estate 
which  will  have  no  existence  until  the  decease  of  J.  S. ; 
if,  however,  J.  S.  should  die  in  the  lifetime  of  A.,  and  if 
he  should  leave  an  heir,  such  heir  will  then  acquire  a 
vested  remainder  in  fee  simple,  expectant  on  A.'s  life 
interest.  But,  until  these  contingencies  happen  or  fail, 
the  limitation  to  the  right  heirs  of  J.  S.  confers  no 
present  estate  on  any  one,  but  merely  gives  rise  to  the 
prospect  of  a  future  estate,  and  creates  an  interest  of 
that  kind  which  is  known  as  a  contingent  retnainder  (i). 


What  be- 
comes of  the 
inheritance 
until  the 
contingency 
happens. 


When  contingent  remainders  began  to  be  allowed, 
a  question  arose,  which  is  yet  scarcely  settled,  what 
becomes  of  the  inheritance,  in  such  a  case  as  this,  during 
the  hfe  of  J.  S.  ?  A.,  the  tenant  for  life,  has  but  a  life 
interest ;  J.  S.  has  nothing,  and  his  heir  is  not  yet  in 
existence.  The  ancient  doctrine,  that  the  remainder 
must  vest  at  once  or  not  at  all,  had  been  broken  in  upon  ; 
but  the  judges  could  not  make  up  their  minds  also  to 
infringe  on  the  corresponding  rule  that  the  fee  simple 


(A)  Perk,  s.  52. 

(i)  3  Rep.  20  a,  in  Boraston's 

A  gift  to  the    <=««e.     The  gift    to  the    heirs  of  . 

heirs  of  a  man  J-  S-  ^^  heen  determined  to  be 

confers  a  fee     sufficient  to  confer  an  estate  in 

simple  on  his   ^^^   simple   on   the   person   who 

jjgjj.  may   be  his   heir,   without   any 

additional  limitation  to  the  heirs 

of   such   heir ;     2   Jarm.    Wills, 

1553,  6th  ed.  ;    cf.  ante,  p.  382, 

n.  (h) ;    see  also  ante,  p.  94  and 

n.  (c).     If,  however,  the  gift  be 

made  after  the  31st  of  December, 

1833,  or  by  the  will  of  a  testator 


who  shall  have  died  after  that 
day,  the  land  will  descend,'  on 
the  decease  of  the  heir  intestate, 
not  to  his  heir,  but  to  the  ne^t 
heir  of  J.  S.,  in  the  same  manner 
as  if  J.  S.  had  been  first  entitled 
to  the  estate  ;  stat.  3  &  4  Will. 
IV.  c.  106,  s.  4.  n  the  heirs 
taking  as  purchasers  under  such 
a  gift  be  female,  they  take  as 
joint  tenants,  and  not  as  co- 
parceners ;  Owen  V.  Gibboms, 
1902,  1  Ch.  636  ;  see  ante,  p.  275. 
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must,  on  every  feofEment  which  confers  an  estate  in  fee, 
at  once  depart  out  of  the  feoffor.  They,  therefore, 
sagely  reconciled  the  rule  which  they  left  standing  to 
the  contingent  remainders  which  they  had  determined 
to  introduce,  by  affirming  that,  during  the  contingency, 
the  inheritance  was  either  in  abeyance,  or  in  gremio  legis 
or  else  in  nubibus  (k).  Modern  lawyers,  however, 
venture  to  assert  that  what  the  grantor  has  not  disposed 
of  must  remain  in  him,  and  cannot  pass  from  him  until 
there  exists  some  grantee  to  receive  it  (l).  And  when  the 
gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  the  case  of  a  will,  the  inheritance,  imtil  the  con- 
tingency happens,  descends  to  the  heir  of  the  testator, 
unless  disposed  of  by  a  residuary  or  specific  devise  (m). 

But  whatever  difficulties  may  have  beset  the  depar- 
ture from  ancient  rules,  the  necessities  of  society  required 
that  future  estates,  to  vest  in  unborn  or  unascertained 
persons,  should  under  certain  circumstances  be  allowed. 
And,  in  the  time  of  Lord  Coke,  the  validity  of  a  gift  in  In  Lord 
remainder,  to  become  vested  on  some  future  contingency,  continge'nt^ 
was  well  established.     Since  his   day  the  doctrine   of  remainders 
contingent  remainders   has   gradually  become   settled ;  established. 
so  that,  notwithstanding  the  uncertainty  still  remaining  The  doctrine 
with  regard  to  one  or  two  points,  the  whole  system  now  ^°^  settled. 
presents  a  beautiful  specimen  of  an  endless  variety  of 
complex  cases,  all  reducible  to  a  few  plain  and  simple 
principles.     To  this  desirable  end  the  masterly  treatise  ^^-  J'^ame's 

r  r  ^  ^  J     ^  treatise, 

of  Mr.  Fearne  on  this  subject  (n)  has  mainly  contributed, 

(k)  Co.  Litt.  342  b  ;   1  P.  Wms.  358  ;    Williams  on  Settlements, 

515,  516  ;  Bac.  Abr.  Remainder  207—210  ;    Re  Frost,  43  Ch.  D. 

and  Reversion  (c).  246. 

{!)  Fearne,    C.    R.    361.     See,  (m)  Feame's     Essay     on     the 

however,   2   Prest.   Abst.    100 —  Learning     o£     Contingent     Re- 

107,   where   the   old   opinion   is  mainders  and  Executory  Devises, 

maintained.  The  last  edition  of  this  work  has 

(m)  Fearne,  C.  R.  351  ;   Eger-  been  rendered  valuable   by  an 

tqn  Y,  MassRy,  3  0.  B.  1^.  S.  338,  original   view  of  executory  in- 
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Let  US  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  rules 
which  are  required  to  be  observed  in  its  creation.  We 
Definition  of  have  already  said  that  a  contingent  remainder  is  a 
remainder"  future  estate.  As  distinguished  from  an  executory 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
which  waits  for  and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  con- 
tingent remaiader  should,  at  any  time,  become  thus 
ready  to  come  into  immediate  possession  whenever  the 
prior  estates  may  determine,  it  will  then  be  contingent 
no  longer,  but  will  at  once  become  a  vested  remainder  (o). 
Example.  For  example,  suppose  that  a  gift  be  made  to  A.,  a 
bachelor,  for  his  hfe,  and  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise  in  his  lifetime,  to  B. 
and  his  heirs  during  the  life  of  A.,  and  after  the  decease 
of  A.,  to  the  eldest  son  of  A.,  and  the  heirs  of  the  body 
of  such  son.  Here  we  have  two  remainders,  one  of 
which  is  vested,  and  the  other  contingent.  The  estate 
of  B.  is  vested  (p).  Why  ?  Because,  though  it  be  but 
a  small  estate,  yet  it  is  ready  from  the  first,  and,  so  long 
as  it  lasts,  continues  ready  to  come  into  possession, 
whenever  A.'s  estate  may  happen  to  determine.  There 
may  be  very  httle  doubt  but  that  A.  will  commit  no 
forfeiture,  but  will  hold  the  estate  as  long  as  he  lives. 
But,  if  his  estate  should  determine  the  moment  after 
the  grant,  or  at  any  time  ivhilst  B.'s  estate  lasts,  there  is 
B.  quite  ready  to  take  possession.  B.'s  estate,  there- 
fore, is  vested.  But  the  estate  tail  to  the  eldest  son  of 
A.  is  plainly  contingent.     For  A.,  being  a  bachelor,  has 

terests,    contained   in   a   second  (p)  Feame,  C.  R.  pp.  7,  n.  16, 

volume,  appended  by  the  learned  217 — 220,  235  ;    Smith  v.  Park- 

editor,  Mr.  Josiah  William  Smith.  hurst,  18  Vin.  Abr.  413,  3  Atk. 

(o)  See  ante,  p.  373,  135,  6  Pro,  P.  C.  351, 


Digitized  by  Microsoft® 


OF   A    CONTINGENT   REMAINDER.  391 

no  son ;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  be  ready  to  come  into  posses- 
sion immediately  on  the  determination  of  the  particular 
■  estates  of  A.  and  B.  Indeed,  in  this  case  there  will  be 
no  estate  tail  at  all.  But  if  A.  should  marry  and  have  a 
son,  the  estate  tail  will  at  once  become  a  vested  remain- 
der ;  for,  so  long  as  it  lasts,  that  is,  so  long  as  the  son  or 
any  of  the  son's  issue  may  live,  the  estate  tail  is  ready 
to  come  into  immediate  possession  whenever  the  prior 
estates  may  determine,  whether  by  A.'s  death,  or  by 
B.'s  forfeiture,  supposing  him  to  have  got  possession  (q). 
It  will  be  observed  that  here  there  is  an  estate,  which, 
at  the  time  of  the  grant,  is  future  in  interest,  as  well  as 
in  possession  ;  and  till  the  son  is  born,  or  rather  till  he 
comes  of  age,  the  lands  are  tied  up,  and  placed  beyond 
the  power  of  complete  alienation.  This  example  of  a 
contingent  remainder  is  here  given  as  by  far  the  most 
usual,  being  that  which  occurs  every  day  in  the  settle- 
ment of  landed  estates. 

Of  the  rules  required  for  the  creation  of  a  contingent  Principle  rule 
remainder  the  first  and  principal  is,  that  the  seisin,  or  ^jj^gf  ^'^^' 
feudal  possession,  must  never  be  without  an  owner  ;  and  contingent 
this  rule  is  sometimes  expressed  as  follows,  that  every 
contingent  remainder  of  an  estate  of  freehold  must  have 
a  particular  estate  of  freehold  to  support  it  (r).     The 
ancient  law  regarded  the  feudal  possession  of  lands  as  a  Ancient  noto- 
matter  the  transfer  of  which  ought  to  be  notorious ;  fer*of  the™"** 
and  it  accordingly  forbade  the  conveyance  of  any  estate  feudal  posses- 
of  freehold  by   any  other  means  than  an  immediate 
delivery  of  the  seisin,   accompanied  by  words,   either 
written  or  openly  spoken,  by  which  the  owner  of  the 
feudal  possession  might  at  any  time  thereafter  be  known 
to  aU  the  neighbourhood.     If,  on  the  occasion  of  any 
feoffment,  such  feudal  possession  was  not  at  once  parted 

(q)  See  ante,  pp.  374,  376.  2   Bl.   Comm.    171 ;     Re   Nash, 

{r)  1  Rep.  1.30  a,  134  b,  138  a  ;       1910,  1  Gh.  1,  7. 
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Example,  a     with,  it  remained  for  ever  with  the  grantor.     Thus  a 

feoffment  to  r  t     in  i 

A.  to-day  to   feoiiment,  or  any  other  conveyance  of  a  freehold,  made 
0  d  from       to-dav  to  A.,  to  hold  from  to-morrow,  would  be  abso- 

to-morrow.  -^  ' 

lutely  void,  as  involving  a  contradiction.     For  if  A.  is 
not  to  have  the  seisin  till  to-morrow,  it  must  not  be  given 
him  till  then  (s).     So  if,  on  any  conveyance,  the  feudal 
possession   were    given    to    accompany    any    estate    or 
estates  less  than  an  estate  in  fee  simple,  the  moment 
such  estates,  or  the  last  of  them,  determined,  such  feudal 
possession  would  again  revert  to  the  grantor,  in  right  of 
his  old  estate,  and  could  not  be  again  parted  with  by  him, 
without  a  fresh  conveyance  of  the  freehold.     Accord- 
To  A.  for  life,  ingly,  suppose  a  feoffment  to  be  made  to  A.  for  his  hfe, 
decease  and^   ^^'^  after  his  decease  and  one  day,  to  B.  and  his  heirs, 
one  day,  to  B.  Here,  the  moment  that  A.'s  estate  determines  by  his 
death,  the  feudal  possession,  which  is  not  to  belong  to  B. 
till  one  day  afterwards,  reverts  to  the  feoffor,  and  cannot 
be  taken  out  of  him  without  a  new  feoffment.     The 
consequence  is,  that  the  gift  of  the  future  estate,  intended 
to  be  made  to  B.,  is  absolutely  void.     Had  it  been  held 
good,  the  feudal  possession  would  have  been  for  one  day 
without  any  owner ;    or,  in  other  words,  there  would 
have  been  a  so-called  remainder  of  an  estate  of  freehold, 
without  a  particular  estate  of  freehold  to  support  it. 
To  A.  for  his  Let  US  now  take  the  case  we  have  before  referred  to,  of 
his 'decease  to  an  estate  to  A.,  a  bachelor,  for  his  hfe,  and  after  his 
his  eldest  son  (jgcease  to  his  eldest  son  in  tail.     In  this  case  it  is  evident, 

in  tau.  ,  ' 

that  the  moment  A.'s  estate  determines  by  his  death, 
his  son,  if  living,  must  necessarily  be  ready  at  once  to 
take  the  feudal  possession  in  respect  of  his  estate  tail. 
The  only  case  in  which  the  feudal  possession  could, 
imder  such  a  Umitation,  ever  be  without  an  owner,  at 
the  time  of  A.'s  decease,  would  be  that  of  the  mother 
being  then  enceinte  of  the  son.     In  such  a  case  the  feudal 

(«)  Plowd.    25    b;     BuckUr's       166;   Savill  Bros.,  Lld.\.  Bethell 
case,  2  Rep.  55  ;    5  Rep.  94  b  ;       1902,  2  Ch.  523,  540. 
Co.  Litt.  217  a;    2  Bl.  Comra. 
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possession  would  be  evidently  without  an  owner,  until 
tte  birth  of  the  son  ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special 
provision  which  has  been  made  in  his  favour.  In  the 
reign  of  William  III.  an  Act  of  Parhament  (t)  was  passed 
to  enable  posthumous  children  to  take  estates,  as  if  born  Posthumous 

,  ,       .  ,  children  may 

in  their  father's  lifetime.     And  the  law  now  considers  take  estates 
every  child  en  ventre  sa  mere  as  actually  born,  for  the  ^^ '     °"'' 
purpose  of  taking  any  benefit  to  which,  if  born,  it  would 
be  entitled  (u). 

As  a  corollary  to  the   rule  above  laid   down  arises  A  contingent 
another  proposition,   frequently  itself  laid  down  as  a  ^^^^^  ^^^^ 
distinct  rule,  namely,  that  every  contingent  remainder  during  the 

'  •'  /  Y     ■  1  particular 

must  vest,  or  become  an  actual  estate,  during  the  con-  e.-^tate,  or  eo 
tinuance  of  the  particular  estate  which  supports  it,  or  "'*'""'«  *"** 

^  .  ■'^■'^  .  '         it  deteri 

eo  instante  that  such  particular  estate  determines ; 
otherwise  such  contingent  remainder  will  fail  altogether 
and  can  never  become  an  actual  estate  at  all.  Thus, 
suppose  lands  to  be  given  to  A.  for  his  life,  and  after  his  Example, 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-four  years.  As  a  contingent  remainder  the 
estate  to  the  son  is  well  created  (iv) ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after 
A.'s  decease.  If,  therefore,  A.  should,  at  his  decease, 
have  a  son  who  should  then  be  twenty-four  years  of 
age  or  more,  such  son  will  at  once  take  the  feudal  posses- 
sion by  reason  of  the  estate  in  remainder  which  vested 
in  him  the  moment  he  attained  that  age.  In  this  case 
the  contingent  remainder  has  vested  during  the  con- 

(t)  Stat.    10   &    11   Will.   III.  1908,    1    Ch.   4;     cf.    Villar   v. 

c.  16.  Gilbey,  1907,  A.  C.  139. 

(u)  Doe   V.    Clarke,   2   H.    Bl.  (w)  2  Prest.  Abst.   148  ;    and 

399,  3  R.  R.  430  ;    Blackburn  v.  .see  Be  Wrightson,  1904,  2  Ch.  95 

Stables,  2  V.  &  B.  367,  13  R.  R.  (which  would  have  been  unargu- 

120  ;   Moyg  v.  Mogg,  1  Mer.  654,  able  if  the  law  were  not  as  above 

15R.  R.  185;  Trowerv.  .SjjM*,  1  stated);     Parker,   J.,    White    v. 

S.  &  S.  181  ;   Be  Burrows,  1895,  Summers,  1908,  1  Ch.  258,   268, 

2  Oh.  497;   Be  Wilmer's  Trusts,  269. 
1903,2  Ch,   411;    Be  Salaman^ 
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tinuance  of  the  particular  estate.  But  if  there  should 
be  no  son,  or  if  the  son  should  not  have  attained  the 
prescribed  age  at  his  father's  death  {x),  the  remainder 
will  fail  altogether  (y).  For  the  feudal  possession  will 
then  immediately  on  the  father's  decease  revert,  for 
want  of  another  owner,  to  the  person  who  made  the  gift 
in  right  of  his  reversion.  And,  having  once  reverted, 
it  cannot  now  belong  to  the  son,  without  the  grant  to 
him  of  some  fresh  estate  by  means  of  some  other  con- 
Bxception  veyance.  The  Contingent  Remainders  Act,  1877  (2), 
of'isTT  however,  now  saves  from  the  operation  of  this  rule  every 

contingent  remainder,  which  has  been  created  by  any 
instrument  executed  or  will  repubhshed  on  or  after  the 
2nd  of  August,  1877,  and  which  would  have  been  vahd, 
if  originally  created  as  a  shifting  use  or  executory  devise. 
For  such  contingent  remainders  are  to  be  capable  of 
taking  efiect,  notwithstanding  that  the  particular  estate 
determine  before  the  contingent  remainder  vests.  We 
will  defer  the  explanation  of  the  exact  point  of  this 
enactment  until  we  have  seen  what  limitations  may 
take  effect  as  shifting  uses  or  executory  devises. 

Events  on  A  contingent  remainder  cannot  be  made  to  vest  on 

tinaent're"'^'   ^^7  event  which  is  illegal,   or  contra  honos  mores  (a). 

mainder  may  Accordingly  no  such  remainder  can  be  given  to  a  child 

who  may  be  hereafter  born  out  of  wedlock.     But  this 

can  scarcely  be  said  to  be  a  rule  for  the  creation  of 

(x)  See     While     v.     Hummers,  9  Eq.  380 ;     Be  EdckV s  Truxl% 

1908,  2  Ch.  256.  L.  R.   11    Eq.    559;     Bracken- 

{y)  Fesiing  v.  Allen,  12  M.  &  hury    v.  Gibbons,  2  Ch.  D.  417  ; 

W.  279,  5  Hare,  573.     See,  how-  Cunlijfe  v.    Bmnclcer,  3  Ch.   D. 

ever,   as   to   this   case,   Riley  v.  393. 

Qarnett,    3    De    G.    &    S.    629  ;  (3)  Stat.  40  &  41  Viet.  e.  33  ; 

Brmone  v.  Browne,  3  Sm.  &  Giff.  as    to    which    see    Williams    on 

568,  qy.  ;  Re  Mid  Kent  Railway  Seisin,  Appx.  B. 

Act,  1856,  Ex  parte  Styan,  John.  {a)  Blodwell  v.  Edwards,  Cro. 

387 ;      Holmes    v.    Prescott,    10  Eliz.  509 ;    Shepp.  Touch.   128, 

Jur.  N.  S.  507,  12  W.  R.  636 ;  132  ;   Fearne,   C.   R.   248—249  ; 

Rhodes  v.  Whitehead,  1  Dr.  &  Sm.  Egerton  v.   Brownlow,   4   H.    L, 

632  ;    Price  v.  Hall,  L.  R.  5  Eq.  C.  1, 
399  ;   Perceval  v.  Perceval,  L   R, 
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contingent  remainders.    It  is  rather  a  part  of  the  general 

policy  of  the  law  in  its  discouragement  of  vice.     In 

the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down 

of  which  it  may  be  useful  to  take  some  notice,  namely, 

that  the  event  on  which  a  remainder  is  to  depend  must 

be  a  common  possibility,  and  not  a  double  possibility,  or 

a  possibility  on  a  possibility,  which  the  law  will  not  Possibility  on 

allow  (b).    This  rule,  though  professed  to  be  founded  on  ^  ^°^^ 

former  precedents,  is  not  to  be  found  in  any  of  the  cases 

to  which  Lord  Coke  refers,  in  none  of  which  do  either 

of  the  expressions  "  possibiUty  on  a  possibility,"   or 

"  double   possibility,"    occur.     It    appears    to    owe   its 

origin  to  the  mischievous  scholastic  logic  which  was  Scholastic 

then  rife  in  our  courts  of  law,  and  of  which  Lord  Coke    " 

had  so  high  an  opinion  that  he  deemed  a  knowledge  of 

it  necessary  to  a  complete  lawyer  (c).     The  doctrine  is 

indeed  expressly  introduced  on  the  authority  of  logic  : — 

"  as  the  logician  saith,  '  potentia  est  duplex,  remota  et 

propinqua '  "  (d).       This     logic,     so     soon     afterwards 

demolished  by  Lord  Bacon,  appears  to  have  left  behind 

it  many  traces  of  its  existence  in  our  law  ;   and  perhaps 

it  would  be  found  that  some  of  these  artificial  and 

technical  rules  which  have  most  annoyed  the  judges  of 

modem  times  (e)   owe  their  origin  to  this  antiquated 

system  of  endless  distinctions  without  solid  differences. 

To  show  how  little  of  practical  benefit  could  ever  be 

derived  from  the  distinction  between  a  common  and  a 

double  possibility,  let  us  take  one  of  Lord  Coke's  examples 

of  each,     He  tells  us  that  the  chance  that  a  man  and  Examples  of 

a  woman,  both  married  to  different  persons,  shall  them-  fiouUe  possi, 

selves  marry  one  another,  is  but  a  common  possibihty  (/).  bilitics, 

But  the  chance  that  a  married  man  shall  have  a  son 

named  Geoffrey  is  stated  to  be  a  double  or  remote 

(6)  2  Rep.  51a;  10  Rep.  50  b ;  (c)  Such  as  the  rule  in  Dum- 

Co.  Litt.  184  a.  par's  case,  4  Rep.  119. 

(c)  Preface  to  Co.  Litt.  p.  37.  (/)  10  Rep.  50  b  ;    Y.  B.  15 

(d)  2  Rep.  51  a,  Hen.  VJI.  10  b,  pi.  16, 
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possibility  (g).  Whereas  it  is  evident  that  the  latter 
event  is  at  least  quite  as  likely  to  happen  as  the  former. 
And  if  the  son  were  to  get  an  estate  from  being  named 
Geoffrey,  as  in  the  case  put,  there  can  be  very  little 
doubt  but  that  Geoffrey  would  be  the  name'given  to  the 
first  son  who  might  be  born  (h).  Respect  to  the  memory 
of  Lord  Coke  long  kept  on  foot  in  our  law  books  (i)  the 
rule  that  a  possibility  on  a  possibihty  is  not  allowed  by 
law  in  the  creation  of  contingent  remainders.  But 
since  the  early  years  of  the  last  century  the  authority 
of  this  rule  has  been  dechning  (k),  and  in  the  year  1843 
a  very  learned  judge  declared  plainly  that  it  was 
abolished  (I). 

(g)  2  Rep.  51  b.  was  then  no  such  person.     And 

{h)  The  true  ground  of  the  de-  see   Gray,   Rule   against   Perjie- 

cision  in  the  old  case  (10  Edw.  tuities,  §§  125—133,  2nd  ed. 

III.    45),    to   which   Lord   Coke  (i)  2     Black.     Comm.      170 ; 

refers,  was  no  doubt,  as  suggested  Fearne,  C.  R.  252. 

by  Mr.  Preston,   1  Prest.'  Abst.  (k)  See  3rd  Rep.  of  Real  Prop. 

128,  that  the  gift  was  made  to  Commrs.  p.  29 ;    1  Prest.  Abst. 

Geoffrey  the  son,  as  though  he  128,  129. 

were  living,  when  in  fact  there 

(l)  Lord  St.  Leonards,  in  Cole  v.  Sewell,  2  Conn.  &  Laws,  344,  4  Dru. 
&  Warr.  1,  32,  affirmed  2  H.  L.  C.  186.  In  Re  Frost,  43  Ch.  D.  246, 
253,  however.  Lord  Justice  (then  Mr.  Justice)  Kay  endeavoured  to 
support  his  decision  by  an  application  of  the  rule  against  double 
possibilities  in  its  native  simplicity.  But  it  is  respectfully  submitted 
that  the  language  used  in  this  case  is  open  to  the  criticism  applied  by 
Mr.  Butler  (Fearne,  C.  R.  251  n.,  9th  ed.)  to  Lord  Coke's  remarks  ; 
and  that  the  other  ground,  on  which  Lord  Justice  Kay  founded  his 
decision,  is  the  sounder.  This  view  is  now  supported  by  the  authority 
of  Mr.  Justice  Farwell ;  Re  Ashforih,  1905, 1  Ch.  535,  543  ;  and  by  the 
judgment  in  Re  Nash,  C.  A.,  1910,  1  Ch.  1,  10.  The  history  of  this 
supposed  rule  is  admirably  stated  in  Mr.  J.  C.  Gray's  Rule  against 
Perpetuities,  §§  12.5—133  ;  and  see  §§  169,  191,  197,  287—298  hh, 
3rd  ed.  It  is  there  shown  to  be  a  conceit  of  Lord  Chief  Justice 
Popham's,  which  was  repudiated  by  Lord  Coke  himself  and  by 
Lord  Nottingham  ;  see  1  Rolle  Rep.  321  ;  3  Ch.  Ca.  29.  See  also  an 
article  on  Double  Possibilities  by  the  late  Mr.  Charles  Sweet,  in  30 
L.  Q.  R.  353,  354,  where  he  maintained  that,  although  there  is  now 
no  rule  against  double  possibilities,  or  a  possibility  on  a  possibility, 
where  such  expressions  have  the  meaning  of  a  remote  possibility  (that 
is,  a  contingency  to  take  effect  on  the  fulfilment  of  several  or  complex 
conditions,  which  is  the  sense  in  which  those  expressions  are  used  in 
the  text  and  in  the  authorities  cited,  ante,  p.  395,  n.  (6)  ),  there  is 
nevertheless  a  rule  of  law  prohibiting  the  limitation  of  a  possibility 
upon  a  possibility.  That  is  to  say,  in  other  words,  that  a  contingent  re- 
mainder (which,  as  we  shall  see,  was  known  in  law  as  a  possibility ;  post, 
p.  398)  cannot  well  be  limited  in  such  a  way  that  it  is  to  vest,  not  oij  the 
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But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibiUty  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  are 
yet  rules  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.  These  rules  are  closely 
connected  with  the  rule  introduced  to  efEect  the  same 
object  in  the  case  of  executory  interests.  It  will  there- 
fore be  more  convenient  to  postpone  their  consideration 
until  some  explanation  of  such  interests  has  been  given. 

Though  a  contingent  remainder  is  an  estate  which,  The  expec- 
if  it  arise,  must  arise  at  a  future  time,  and  will  then  *^"*  owner  of 

'  a,  contingent 

belong  to  some  future  owner,  yet  the  contingency  may  remainder 
be  of  such  a  kind,  that  the  future  expectant  owner  may  ™y^„  ^  "°^ 
be  now  living.     For  instance,  suppose  that  a  conveyance  Example, 
be  made  to  A.  for  his  life,  and  if  C.  be  living  at  his 
decease,  then  to  B.  and  his  heirs.     Here  is  a  contingent 

determination  of  a  prior  estate  vested  at  the  time  when  the  limitation 
was  made,  but  only  in  case  of  the  vesting  of  some  prior  contingent 
remainder,  itself  limited  to  take  efEect  after  some  vssted  estate. 
Mr.  Sweet  considered  that  this  rule  was  adopted  in  Chapman  v. 
Brown,  3  Burr.  1626,  3  Bro.  P.  C.  269,  and  that  an  example  of  its 
application  was  to  be  found  in  Re  Frost,  43  Ch.  D.  246 ;  see  30 
L.  Q.  B.  354  ;  also  27  L.  Q.  R.  168—170,  29  L.  Q.  R.  321 ;  12  Cfilumbia 
Law  Review,  199,  216  (all  by  the  same  writer).  The  decision  in 
Chapman  v.  Broivn  was  that  words  by  which  a  testator  obviously 
intended  to  confer  a  life  estate  only  on  an  unborn  son  should  be 
construed  as  giving  him  an  estate  tail.  But  the  dicta  in  that  case 
of  Lord  Mansfield  and  Wilniot,  J.,  that  a  possibility  cannot  be  devised 
or  limited  upon  a  possibility,  are  certainly  only  intelligible  if  the  word 
possibility  be  taken  in  the  sense  of  such  a  remainder  as  is  known  in 
law  as  a  possibility  ;  they  cannot  refer  to  a  possibility  on  a  possibility 
in  the  other  sense  explained  above  (though  Mr.  Sweet  did  not  point 
this  out).  In  Re  Frost,  however,  Kay,  J.,  certainly  used  the  expres- 
sions double  possibility  and  possibility  on  a  possibility  in  that  sense 
and  as  meaning  a  too  remote  possibility,  and  based  his  judgment  on 
the  ground  that  the  conditions,  on  the  fulfilment  of  which  the  person 
to  take  was  to  be  ascertained,  were  more  complex  than  the  law 
allows  ;  see  43  Ch.  J).  353.  And  Chapman  v.  Broum  was  not  cited 
in  that  case.  It  does  not  appear,  therefore,  that  Re  Frost  actually 
was  decided  by  the  rule,  which  Mr.  Sweet  said  was  adopted  in  Chap- 
man V.  Brown  ;  and,  indeed,  Mr.  Sweet  admitted  this  in  12  Columbia 
Law  Review,  216.  But,  of  course,  Mr.  Sweet  was  quite  at  liberty  to 
contend  that  it  should  liave  been  so  decided.  As  to  the  rule  in  Be 
Frost,  see  next  chapter. 
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remainder,  of  wMch  the  future  expectant  owner  may 
be  now  living.     The  estate  of  B.  is  not  a  present  vested 
estate,  kept  out  of  possession  only  by  A.'s  prior  right 
thereto.     But  it  is  a  future  estate  not  to  commence, 
either  in  possession  or  in  interest,  till  A.'s  decease.     It 
is  not  such  an  estate  as,  according  to  our  definition  of  a 
vested  remainder,  is  always  ready  to  come  into  posses- 
sion whenever  A.'s  estate  may  end  ;    for,  if  A.  should 
die  after  C,  B.  or  his  heirs  can  take  nothing.     Still  B., 
though  he  has  no  estate  during  A.'s  life,  has  yet  plainly 
a  chance  of  obtaining  one,  in  case  C.  should  survive. 
A  possibility.  This  chance  in  law  is  called  a  possibility ;   and  a  possi- 
A  contingent  bility  of  this  kind  was  long  looked  upon  in  much  the 
could  not  be    same  light  as  a  condition  of  re-entry  was  regarded  (m), 
C9nveyed  by   having  been  inahenable  at  law,  and  not  to  be  conveyed 
to  another  by  deed  of  grant.    A  fine  alone,  before  fines 
were  abolished,   could  effectually  have  barred  a  con- 
but  might  be  tingent  remainder  (w).     It  might,  however,  have  been 
re  ease    ;        released  ;    that  is  to  say,  B.  might,  by  deed  of  release, 
have  given  up  his  interest  for  the  benefit  of  the  rever- 
sioner, in  the  same  manner  as  if  the  contingent  remainder 
to  him  and  his  heirs  had  never  been  hmited  (o) ;   for  the 
law,  whilst  it  tolerated  conditions  of  re-entry  and  con- 
tingent remainders,  always  gladly  permitted  such  rights 
to  be  got  rid  of  by  release,  for  the  sake  of  preserving 
unimpaired  such  vested  estates  as  might  happen  to  be 
subsisting.     A  contingent  remainder  hmited  to  a  hving 
Would  person  and  his  heirs  would  descend,  in  the  case  of  death 

descend ;         and  intestacy  pending  the  happening  of  the  contingency. 
Was  devis-      in  Hke  manner  as  a  vested  remainder  (p) ;  it  was  devisable 
by  will  under  the  old  statutes  (q),  and  is  so  under  the 


(m)  Ante,  p.  368.  (o)  Lampet'n    case,     10     Rep. 

(n)  Fearne,  C.  R.  365  ;    Helps  48  a,  b  ;   Marks  v.  Marks,  1  Str. 

V.  Hereford,  2  B.  &  A.  242,  20  132. 

R.  R.  418  ;   Doe  d.  Christmas  v.  (p)  Ante,  p.  383. 

Oliver,  10  B.  &  C.  181  ;    Doe  d.  (q)  Jones  v.   Roe,  3  T.  R.  88, 

Lumley  v.   Earl  of  Scarborough,  1  R.  R.  656 ;  Fearne,  C.  R.  366,  n., 

3  A.  &  E.  2.  368—371. 


able  ; 
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present  Wills  Act  (r) ;    and  in  cases  of  death  after  the 
year  1897,  it  devolves  upon  the  deceased  owner's  personal 
representatives  in  trust,  subject  to  his  debts  (s),  for  his 
heir  or  devisee  (t).    It  was  also  the  rule  in  equity,  that  Was  assign- 
an  assignment  agreed  for  a  valuable  consideration  to  be  ^^ble inequity, 
made  of  a  possibihty  should  be  decreed  to  be  carried 
into  effect  (m).     But  the  Real  Property  Act,   1845  (^),  Real  Property 
now  enacts,  that  a  contingent  interest,  and  a  possibility  ^°^'  ^**^' 
coupled  with  an  interest  (x),  in  any  tenements  or  here- 
ditaments of  any  tenure,  whether  the  object  of  the  gift 
or  limitation  of  such  interest  or  possibility  be  or  be  not 
ascertained,  may  be  disposed  of  by  deed  {y). 

The  circumstance  of  a  contingent  remainder  having  Inalienable 

1  1  •      !■        1,1        i  1  •  !•        J.  nature  of  a 

been  so  long  mauenabie  at  law  was  a  curious  reuc  ot  contingent 
the  ancient  feudal  system.  This  system,  the  fountain  of  remainder. 
our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  ahenation.  Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  afEection  ;  and 
nothing  could  so  effectually  defeat  this  end  as  a  constant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  ahened  at  pleasure,  and  then  to  endeavour  to 
explain  why  certain  kinds  of  property  cannot  be  aUened, 
or  can  be  ahened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 

(r)  Stat.  7  Will.  IV.  &  1  Vict.  see  ante,  p.  70,  n.  (l) ;    Clowes  v. 
c.  26,  s.  3  ;  Ingilby  v.  Amcotts,  21  Hilliard,  4  Ch.  D.  413  ;    Re  Par- 
Beav.  585.  sons,  45  Ch.   U.  31  ;    Re  Ellen- 
is)  See  post,  Part  II.,  Ch.  iv.  borough,   1903,    1   Ch.    697  ;     Re 
(t)  Ante,pp.  29,  58,  76,  87,  88,  Mudge,  1914,  1  Ch.  115. 
115,  139,  146,  196,  201,  218,231,  [y)  Every  such  disposition,  if 
236 — 240,  256,  264,  265,  312,317,  made  by  a  married  woman,  was 
346.  required  to  be  made  conformably 
(u)  Feame,  C.    R.    650,  551  ;  to  the  provisions  of  the  Act  for 
see  cases  cited,  ante,  p.  70,  n.  {I}.  the   abolition    of   fines   and    re- 

(v)  Stat.  8  &  9  Vict.  c.  106,  s.  6.  coveries  ;  ante,  p.  337.     See  now  *B3j.e 

(t)  As  to  a  possibility  without  Ee  Drummond  and  Davie's  Con-  possibility 

an  interest  or    *bare  possibility,  trrict,  1891,  1  Ch.  ij-i. 
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subject  to  different  modes  of  alienation  is  the  matter 
to  be  explained ;  and  this  explanation  we  have  en- 
deavoured, in  proceeding,  as  far  as  possible  to  give. 
But,  as  to  such  interests  as  remained  inalienable,  the 
reason  of  their  being  so  was,  that  they  had  not  been 
altered,  but  remained  as  they  were.  The  statute  of 
Quia  emptores  (2)  expressly  permitted  the  alienation  of 
lands  and  tenements, — an  alienation  which  usage  had 
already  authorised  ;  and  ever  since  this  statute,  the 
ownership  of  an  estate  in  lands  (an  estate  tail  excepted) 
has  involved  in  it  an  undoubted  power  of  conferring  on 
another  person  the  same,  or,  perhaps  more  strictly, 
a  similar  estate.  But  a  contingent  remainder  is  no 
estate  :  it  is  merely  a  chance  of  having  one  ;  and  the 
reason  why  it  so  long  remained  inahenable  at  law  was 
simply  because  it  had  never  been  thought  worth  while 
to  make  it  alienable. 

Destruction  One  of  the  most  remarkable  incidents  of  a  contingent 

remainders"*  remainder  was  its  Uabihty  to  destruction,  by  the  sudden 
determination  of  the  particular  estate  upon  which  it 
Liability  to     depended.     This  liabiUty  was  removed  in  certain  cases 
now™  mo°ved.  ^7  ^^^  ^^al  Property  Act,  1845  (a) :    it  was,  in  efiect, 
no  more  than  a  strict  application  of  the  general  rule, 
required  to  be  observed  in  the  creation  of  contingent 
remainders,  that  the  freehold  must  never  be  left  without 
an  owner.     For  if,  after  the  determination  of  the  par- 
ticular estate,  the  contingent  remainder  might  still,  at 
some  future  time,  have  become  a  vested  estate,  the  free- 
hold would,  until  such  time,  have  remained  undisposed 
of,   contrary  to  the  principles   of  the  law  before  ex- 
Example,        plained  (6).     Thus,  suppose  lands  to  have  been  given 
to  A.,  a  bachelor,  for  his  hfe,  and  after  his  decease  to 
his  eldest  son  and  the  heirs  of  his  body,  and,  in  default 

(z)   18  Edw.  I.  c.   1  ;    aitie,  p.       o.  8,  repealing  stat.  7  &  8  Vict. 
74,  u.  76,  s.  8,  to  the  same  effect, 

(a)  Stat.  8  &  9  Vict.  o.   106,  (b)  Ante,  pp.  391  aq. 
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of  such  issue,  to  B.  and  his  heirs.    In  this  case,  A. 

would  have  had  a  vested  estate  for  his  life  in  possession. 

There  would  have  been  a  contingent  remainder  in  tail 

to  his  eldest  son,  which  would  have  become  a  vested 

estate  tail  in  such  son  the  moment  he  was  born,  or  rather 

begotten  ;  and  B.  would  have  had  a  vested  estate  in  fee 

simple   in   remainder.     Now,    suppose   that,   before   A. 

had  any  son,  the  particular  estate  for  life  belonging  to 

A.,  which  supported  the  contingent  remainder  to  his 

eldest   son,    should   suddenly   have   determined   during 

A.'s  life,  B.'s  estate  would  then  have  become  an  estate 

in  fee  simple  in  possession.     There  must  be  some  owner 

of  the  freehold  ;   and  B.,  being  next  entitled,  would  have 

taken   possession.     When   his   estate   once   became   an 

estate  in  possession,  the  prior  remainder  to  the  eldest 

son  of  A.  was  for  ever  excluded.    For,  by  the  terms  of 

the  gift,  if  the  estate  of  the  eldest  son  was  to  come  into 

possession  at  aU,  it  must  have  come  in  before  the  estate 

of  B.     A  forfeiture  by  A.  of  his  Ufe  estate,  before  the  Forfeiture  of 

birth  of  a  son,  would  therefore  at  once  have  destroyed 

the  contingent  remainder  by  letting  into  possession  the 

subsequent  estate  of  B.  (c). 

The  determination  of  the  estate  of  A.  was,  however,  A  right  of 
in   order   to   effect   the   destruction   of  the  contingent  have 
remainder,    required   to    be    such    a    determination    as  ^upported^a 
would  put  an  end  to  his  right  to  the  freehold  or  feudal  remainder, 
possession.     Thus,  if  A.  had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  would  still  have  been  suffi- 
cient to  preserve  the  contingent  remainder ;    and,  if  he 
should  have  died  whilst  so  out  of  possession,  the  con- 
tingent remainder  might  still  have  taken  effect.    For, 
so  long  as  A.'s  feudal  possession,  or  his  right  thereto, 
continues,  so  long,  in  the  eye  of  the  law,  does  his  estate 
last  (d). 

(c)  Feame,   C.    R.    317 ;     see      N.  C.  609. 
Doe  d.  Dailies  v.  Gatacre,  5  Bing.  (<^)  Fenrne,  C.  R.  286. 

W.K.P.  ^^ 
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It  is  a  rule  of  law,  that  "  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same  person, 
without  any  intermediate  estate,  the  less  is  immediately 
Merger.  annihilated  ;   or,  in  the  law  phrase,  is  said  to  be  merged, 

that  is,  sunk  or  drowned  in  the  greater  "  (e).  From  the 
operation  of  this  rule,  an  estate  tail  is  preserved  by  the 
effect  of  the  statute  De  donis  (/).  Thus,  the  same 
person  may  have,  at  the  same  time,  an  estate  tail,  and 
also  the  immediate  remainder  or  reversion  in  fee  simple 
expectant  on  the  determination  of  such  estate  tail  by 
failure  of  his  own  issue.  But  with  regard  to  other 
estates,  the  larger  will  swallow  up  the  smaller  ;  and  the 
intervention  of  a  contingent  remainder  which,  while 
contingent,  is  not  an  estate,  wiU  not  prevent  the  appli- 
cation of  the  rule.  Accordingly,  if  in  the  case  above 
given  A.  should  have  purchased  B.'s  remainder  in  fee, 
and  should  have  obtained  a  conveyance  of  it  to  himself, 
before  the  birth  of  a  son,  the  contingent  remainder  to 
his  son  would  have  been  destroyed.  For  in  such  a  case, 
A.  would  have  had  an  estate  for  his  own  Ufe,  and  also 
by  his  purchase,  an  immediate  vested  estate  in  fee  simple 
in  remainder  expectant  on  his  own  decease  ;  there  being, 
therefore,  no  vested  estate  intervening,  a  merger  would 
have  taken  place  of  the  life  estate  in  the  remainder  in  fee. 
The  possession  of  the  estate  in  fee  simple  would  have 
been  accelerated,  and  would  have  immediately  taken 
place,  and  thus  a  destruction  would  have  been  effected 
of  the  contingent  remainder  (gr),  which  could  never  after- 
wards have  become  a  vested  estate  :  for,  were  it  to  have 
become  vested,  it  must  have  taken  possession  subse- 
quently to  the  remainder  in  fee  simple  ;  but  this  it  could 
not  do,  both  by  the  terms  of  the  gift,  and  also  by  the  very 
nature  of  a  remainder  in  fee  simple,  which  can  never 
have  a  remainder  after  it.  In  the  same  manner  the 
sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  iu  law  a 

(<■)  2  Black.  Comra.  177.  ante,  p.  97. 

(/)  Stat.    IJ    Edw.    I.    c.  1 ;    .      (g)  Fearne,  C.  R.  340. 
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surrender  of  the  life  estate,  before  the  birth  of  a  son,  Surrender  of 
would  have  accelerated  the  possession  of  the  remainder  "  ^  ^  ^^  ^ 
in  fee  simple  by  giving  to  B.  an  uninterrupted  estate  in 
fee  simple  in  possession  ;  and  the  contingent  remainder 
would  consequently  have  been  destroyed  (A).  The 
same  effect  would  have  been  produced  by  A.  and  B. 
both  conveying  their  estates  to  a  third  person,  C,  before 
the  birth  of  a  son  of  A.  The  only  estates  then  existing 
in  the  land  would  have  been  the  life  estate  of  A.  and  the 
remainder  in  fee  of  B.  C,  therefore,  by  acquiring  both 
these  estates,  would  have  obtained  an  estate  in  fee  simple 
in  possession  ;  on  which  no  remainder  could  depend  {i). 
But  the  Real  Property  Act,  1845  (k),  altered  the  law  in  Real  Property 
all  these  cases  ;  for,  whilst  the  principles  of  law  on  which  ^  '  ^' 
they  proceeded  were  not  expressly  abolished,  it  was 
nevertheless  enacted  {I),  that  a  contingent  remainder 
shall  be,  and  if  created  before  the  passing  of  the  Act, 
shall  be  deemed  to  have  been,  capable  of  taking  effect, 
notwithstanding  the  determination  by  forfeiture,  sur- 
render, or  merger  of  any  preceding  estate  of  freehold,  in 
the  same  manner  in  all  respects  as  if  such  determination 
had  not  happened.  This  Act,  it  will  be  observed, 
applies  only  to  the  three  cases  of  forfeiture,  surrender 
or  merger  of  the  particular  estate.  If,  at  the  time 
when  the  particular  estate  would  naturally  have 
expired,  the  contingent  remainder  be  not  ready  to 
come  into  immediate  possession,  it  will  still  fail  as 
before  (m),  except  in  the  cases  provided  for  by  the 
Contingent  Remainders  Act,  1877  (w).  The  latter  Act  Disclaimer  of 
also  saves  such  contingent  remainders  as  it  applies  g^^'^*!^"^^'^ 
to  (o)   from    destruction   by   the   disclaimer  (^)   of   the 

(h)  Feame,  C.  B.  318.  (m)  Price  v.  Hall,  L.  R.  5  Eq. 

(i)  Fearne,  C.  R.  322,  n. ;   Noel  399  ;    Perceval  v.  Perceval,  L.  R, 

V.  Bewley,  3  Sim.  103  ;    Ecjerion  9  Eq.  386. 

y,3C.B.  N.  S.  338.  (n)  Stat.  40  &  41  Vict.  c.  33  ; 


{k)  Stat.  8  &  9  Vict.  e.   106,       ante,  p.  394. 
repealing  stat.  7  &  8  Vict.  u.  76,  (o)  Ante,  p.  394. 

s.  8,  to  the  same  effect.  (p)  Ante,  p.  88, 

{1}  Sect.  8. 

26- 
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particular  estate ; 
of  1845  (q). 


a  case  not  provided  for  by  the  Act 


Trustees  to 
preserve 
contingent 
remainders. 


The    disastrous    consequences    which    would    have 
resulted     from    the     destruction     of    the    contingent 
remainder,  in  such  a  case  as  that  we  have  just  given, 
were  obviated  in  practice  by  means  of  the  interposition 
of  a  vested  estate  between  the  estates  of  A.  and  B.     We 
have  seen  (r)  that  an  estate  for  the  life  of  A.,  to  take 
effect  in  possession  after  the  determination,  by  forfeiture 
or  otherwise  of  A.'s  life  interest,  is  not  a  contingent,  but 
a  vested  estate  in  remainder.     It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession   the    moment   the   prior   estate   determines. 
The   plan   therefore,   adopted   for   the   preservation   of 
contingent  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  by 
any  means  of  the  tenant's  hfe  interest,  to  certain  persons 
and  their  heirs  during  his  life,  as  trustees  for  preserving 
the  contingent  remainders  ;  for  which  purpose  they  were 
to  enter  on  the  premises,  should  occasion  require ;    but 
should  such  entry  be  necessary,  they  were  nevertheless 
to  permit  the  tenant  for  life  to  receive  the  rents  and 
profits  during  the  rest  of  his  life.     These  trustees  were 
prevented  by  the  Court  of  Chancery  from  parting  with 
their  estate,  or  in  any  way  aiding  the  destruction  of  the 
contingent  remainders  which  their  estate  supported  (s). 
And,  so  long  as  their  estate  continued,  it  is  evident  that 
there  existed,  prior  to  the  birth  of  any  son,  three  vested 
estates  in  the  land  ;   namely,  the  estate  of  A.  the  tenant 
for  life,  the  estate  in  remainder  of  the  trustees  during  his 
life,  and  the  estate  in  fee  simple  in  remainder,  belonging, 
in  the  case  we  have    supposed,  to   B.   and  his  heirs. 
This  vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 


(?)  Be  Scott,  1911,  2  Ch.  374. 
(r)  Ante,  p.  390. 


(«)  Mansell  y.  Mansell,  2  P.  W. 
678 ;   Feame,  C.  R.  326. 
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sequently  prevented  the  remainder  in  fee  simple  from 
ever  coming  iato  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 
a  son  was  born  to  take  it :  and  the  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  since  contingent  remainders  have 
been  preserved  by  statute  from  their  former  liabihty 
to  destruction,  there  has  of  course  been  no  occasion  for 
trustees  to  preserve  them  (t). 


In  a  former  part  of  this  volume  we  have  spoken  of  Trust  estates. 
equitable  or  trust  estates  (m).     In  these  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in    equity    to    their    cestui-que-trusts,    the    beneficial 

(i)  The  following  extract  from 

a  modern  settlement,  of  a  date 

previous  to  1845,  will  explain  the 

plan  which  used  to  be  adopted. 

The  lands  were  conveyed  to  the 

trustees  and  their  heirs,  to  the 

uses  declared  by  the  settlement ; 

by  which  conveyance  the  trustees 

took  no  permanent  estate  at  all, 

as    has    been    explained    {ante, 

p.   186),   but  the  seisin   wa.s  at 

once    transferred    to    those    to 

whose  used  estates  were  limited. 

Some  of  these   estates   were   as 

follows  : — 

"  *To  the  use  of  the  said  A.  and 
"  his  assigns  for  and  during  the 
"  term  of  his  natural  life  without 
"  impeachment  of  waste  and  from 
"  and  immediately  after  the  de- 
"  termination  of  that  estate  by 
"  forfeiture  or  otherwise  in  the 
"  lifetime  of  the  said  A.  fTo  the 
"  use  of  the  said  (trustees)  their 
"  heirs  and  assigns  during  the 
"  life  of  the  said  A.  In  trust  to 
"  preserve  the  contingent  uses  and 
"  estates  hereinafter  limited  from 
"  being  defeated  or  destroyed 
"  and  for  that  purpose  to  make 
"  entries  and  bring  actions  as 
"  occasion  may  require  But 
"  nevertheless  to  permit  the  said 


"  A.  and  his  assigns  to  receive 
"  the  rents  issues  and  profits  of 
"  the  said  lands  hereditaments 
"  and  premises  during  his  lite 
"  And  from  and  immediately 
"  after  the  decease  of  the  said  A. 
"  To  the  use  of  the  first  son  of  the 
"  said  A.  and  of  the  heirs  of  the 
"  body  of  such  first  son  lawfully 
■■  issuing  and  in  default  of  such 
'■  issue  To  the  use  of  the  second 
"'  third  fourth  fifth  and  all  and 
"  every  other  son  and  sons  of 
"  the  said  A.  severally  succes- 
"  sively  and  in  remainder  one 
"  after  another  as  they  shall  be 
"  in  seniority  of  age  and  priority 
"  of  birth  and  of  the  several  and 
"  respective  heirs  of  the  body 
"  and  bodies  of  all  and  every 
"  such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons 
"  and  the  heirs  of  his  body 
"  issuing  being  always  to  be  pre- 
"  ferred  to  and  to  take  before 
"  the  younger  of  such  sons  and 
"  the  heirs  of  his  and  their  body 
"  and  respective  bodies  issuing 
"  And  in  default  of  such  issue  " 
&o.  Then  follow  the  other  re- 
mainders. 

(m)  Ante,  pp.  191  sq. 


To  A.'s  first 
and  other 
sons  in  tail. 


*To  A.  for 
life. 


tTo  trustcfs 
during  his  life 
to  preserve 
contingent 
remainders. 
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owners.  As  equity  follows  the  law  in  tlie  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and  remain- 
der, in  the  same  manner  as  an  estate  at  law.  Contingent 
remainders  may  also  be  limited  of  trust  estates.  But 
Contingent      between    such    contingent   remainders    and    contingent 

remainders  of  .  °  ° 

trust  estates  remainders  of  estates  at  law,  there  was  always  this 
structUjle  difference,  that  whilst  the  latter  were  destructible,  the 
former  were  not  (x).  The  destruction  of  a  contingent 
remainder  of  an  estate  at  law  depended,  as  we  have  seen, 
on  the  ancient  feudal  rule,  which  required  a  continuous 
and  ascertained  possession  of  every  piece  of  land  to  be 
vested  in  some  freeholder.  But  in  the  case  of  trust 
estates,  the  feudal  possession  remains  with  the  trustee  (y). 
And,  as  the  destruction  of  contingent  remainders  at  law 
defeated,  when  it  happened,  the  intention  of  those  who 
created  them,  equity  did  not  so  far  follow  the  law  as  to 
introduce  into  its  system  a  similar  destruction  of  con- 
tingent remainders  of  trust  estates.  It  rather  compelled 
the  trustees  continually  to  observe  the  intention  of  those 
whose  wishes  they  had  undertaken  to  execute.  Accord- 
ingly, if  a  conveyance  had  been  made  unto  and  to  the 
use  of  A.  and  his  heirs  in  trust  for  B.  for  hfe,  and  after 
his  decease  in  trust  for  his  first  and  other  sons  succes- 
sively in  tail, — here  the  whole  legal  estate  would  have 
been  vested  in  A.,  and  no  act  that  B.  could  have  done, 
nor  any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have 
destroyed  the  contingent  remainder  directed  to  be  held 
by  A.  or  his  heirs  in  trust  for  the  eldest  son.  Nor  does 
an  equitable  contingent  remainder  fail  by  the  natural 
termination  of  the  particular  estate,  if  otherwise  valid  (z). 

{x)  Fearne,  C.  R.  321.  211  ;  Ee  Robson,  1916,  1  Cli.  116. 

(y)  See   Chapman   v.    Blisiett,  (z)  As   to   this   condition,  sec 

Ca.  t.  Talb.  145,  151  ;    Hopkins  Abbiss  v.  Bwmeij,  17Ch.  D,  211 ; 

V.  Hopkins,  Ca.  t.  Talb.  52  n.  ;  post,  Chap.  iv.    (on    remoteness 

Astley  V.  Mirklethimit,  15  Ch.  D.  of  limitation). 
50;  Abbiss  v.  Burne'j,  17  Ch.  D. 
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Thus,  if  land  be  conveyed  to  the  use  of  trustees  in  fee 
simple,  on  trust  for  A.  for  his  Ufe,  and  after  his  death 
for  the  first  son  of  B.  (a  hving  bachelor)  in  fee  simple, 
and  A.  die  before  B.  has  a  son,  the  equitable  estate 
Kmited  in  trust  for  B.'s  son  will  not  fail,  but  will  take 
effect  if  B.  should  afterwards  have  a  son  (a). 

(o)   Re  EddeVs  Trusts,  L.  R.  11       D.   657  ;    Abbiss  v.   Burney,   17 
Eq.  559;    Berry  v.  Berry,  7  Ch.       Ch.  D.  211,  229—233. 
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CHAPTER  III. 

OF  AN  EXECUTORY  INTEREST. 

Contingent  remainders  are  future  estates,  which,  as 
we  have  seen  (a),  were  continually  liable,  at  common 
law,  imtil  they  actually  existed  as  estates,  to  be  destroyed 
altogether  ;  executory  interests,  on  the  other  hand,  are 
future  estates,  which  in  their  nature  are  indestructible  (b). 
They  arise,  when  their  time  comes,  as  of  their  own  in-  Executory 
herent  strength  ;  they  depend  not  for  protection  on  any  of  their  own 
prior  estates,  but,  on  the  contrary,  they  themselves  often  strength. 
put  an  end  to  any  prior  estates,  which  may  be  sub- 
sisting. It  is  proposed,  in  the  present  chapter,  to  con- 
sider the  means  by  which  these  future  estates  may  be 
created  ;  and,  in  the  next,  to  treat  of  the  time  fixed  by 
the  law  within  which  they  must  arise,  and  beyond 
which  they  cannot  be  made  to  commence.  We  shall 
then  be  enabled  to  revert  to  the  rules  which  prevent  the 
settlement  of  property  in  perpetuity  by  a  series  of  con- 
tingent remainders. 

1.  Executory  interests  may  now  be  created  in  two 
Ways — under  the  Statute  of  Uses  (c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 

(a)  Ante,  p.  400  sq.  n.  (z),  103.     Executory  interests 

(6)  Feame,  C.  R.  418.     Before  subsequent  to,  or  in  defeasance 

fines   were   abolished,   it   was   a  of  an  estate  tail,  may  also   be 

matter  of  doubt  whether  a  fine  barred  in  the  same  manner,  and 

would  not  bar  an  executory  in-  by  the  same  means,  as  remain- 

terest,  in  case  of  non-claim  for  ders  expectant  on  the  determi- 

five  years  after  a  right  of  entry  nation  of  the  estate  tail ;  Feame, 

had  arisen  under  the  executory  C.  R.  423  ;     Milbank  v.    Vane, 

interest ;     RomiUy  V.   James,    6  1893,  3  Ch.  79. 
Taunt.  263;    see  ante,  pp.   73.  (c)  Stat.  27  Hen.  VIII.  c.  10. 
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Springing 
and  shifting 
uses. 

Executory 
uses 

anciently 
allowed  by 
the  Court  of 
Chancery 


The  Statute 
of  Uses. 


Executory 
uses  still 
allowed. 


are  called  springing  or  shifting  uses.  We  have  seen  {d) 
that,  previously  to  the  passing  of  this  statute,  the  use 
of  land  was  under  the  sole  jurisdiction  of  the  Court  of 
Chancery,  as  trusts  were  afterwards.  In  the  exercise 
of  this  jurisdiction  it  would  seem  that  the  Court  of 
Chancery,  rather  than  disappoint  the  intentions  of 
parties,  gave  validity  to  such  interests  of  a  future  or 
executory  nature,  as  were  occasionally  created  in  the 
disposition  of  the  use  (e).  For  instance,  if  a  feofEment 
had  been  made  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs  from  to-morrow,  the  Court  would,  it  seems, 
have  enforced  the  use  in  favour  of  B.  notwithstanding 
that,  by  the  rules  of  law,  the  estate  of  B.  would  have 
been  void  (/).  Here  we  have  an  instance  of  an  executory 
interest  in  the  shape  of  a  springing  use,  giving  to  B.  a 
future  estate  arising  on  the  morrow  of  its  own  strength, 
depending  on  no  prior  estate,  and  therefore  not  hable 
to  be  destroyed  by  its  prop  falhng.  When  the  Statute 
of  Uses  (g)  was  passed,  the  jurisdiction  of  the  Court  of 
Chancery  over  uses  was  at  once  annihilated.  But  uses 
in  becoming,  by  virtue  of  the  statute,  estates  at  law, 
brought  with  them  into  the  courts  of  law  many  of  the 
attributes  which  they  had  before  possessed  while  sub- 
jects of  the  Court  of  Chancery.  Amongst  others  which 
remained  untouched  was  this  capabihty  of  being  dis- 
posed of  in  such  a  way  as  to  create  exeeutory  interests. 
The  legal  seisin  or  possession  of  lands  became  then,  for 
the  first  time,  disposable  without  the  observance  of  the 
formalities  previously  required  (h)  ;  and,  amongst  the 
dispositions  allowed,  were  these  executory  interests,  in 
which  the  legal  seisin  is  shifted  about  from  one  person 
to  another,  at  the  mercy  of  the  springing  uses,  to  which 
the  seisin  has  been  indissolubly  united  by  the  Act  of 


(d)  Ante,  pp.  180—183. 
(c)  Butl.  n.  (a)  to  Feame,  C.  R. 
384. 

( / )  Ante,  p.  392. 


((/)  27  Hen.  VIII.  i;.  10  ; 
p.  184. 

(h)  See  ante,  pp.  186, 
226—229. 
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Parliament :   accordingly  it  now  happens  that  by  means 

of  uses,  the  legal  seisin  or  possession  of  lands  may  be 

shifted  from  one  person  to  another  in  an  endless  variety 

of  ways.      We  have  seen  (i)  that  a  conveyance  to  B. 

and  his  heirs  to  hold  from  to-morrow  is  absolutely  void. 

But  by  means  of  shifting  uses,  the  desired  result  may  be 

accomplished  ;   for  an  estate  may  be  conveyed  to  A.  and 

his  heirs,  to  the  use  of  the  conveying  party  and  his  heirs 

until  to-morrow,  and  then  to  the  use  of  B.  and  his  heirs. 

A  very  common  instance  of  such  a  shifting  use  occurs  in  Example  -.— 

an  ordinary  marriage  settlement  of  lands.     Supposing  ^°  ^^^  ^^^  °^ 

A.  to  be  the  settlor,  the  lands  are  then  conveyed  by  him,  heirs  until  a 

by  a  settlement  executed  a  day  or  two  before  the  mar-  Ste"the'  "^^ 

riase,  to  the  trustees  (say  B.  and  C.  and  their  heirs)  marriage,  to 

<<  1  1  1  •     T     •  Ml-  'otheruses. 

to  the  use  of  A.  and  his  heirs  until  the  intended  mar- 
riage shall  be  solemnized,  and  from  and  immediately 
after  the  solemnization  thereof,"  to  the  uses  agreed  on  ; 
for  example  to  the  use  of  D.,  the  intended  husband,  and 
his  assigns  for  his  life,  and  so  on  (k).  Here  B.  and  C. 
take  no  permanent  estate  at  all,  as  we  have  already 
seen  (I).  A.  continues  as  he  was,  a  tenant  in  fee  simple 
until  the  marriage  ;  and  if  the  marriage  should  never 
happen,  his  estate  in  fee  simple  will  continue  with  him 
untouched.  But,  the  moment  the  marriage  takes  place, 
— without  any  further  thought  or  care  of  the  parties,— 
the  seisin  or  possession  of  the  lands  shifts  away  from  A. 
to  vest  in  D.,  the  intended  husband,  for  his  life  according 
to  the  disposition  made  by  the  settlement.  After  the 
execution  of  the  settlement,  and  until  the  marriage 
takes  place,  the  interest  of  all  the  parties,  except  the 
settlor,  is  future,  and  contingent  also  on  the  event  of  the 
marriage.  But  the  life  estate  of  D.,  the  intended  hus- 
band, is  not  an  interest  of  the  kind  called  a  contingent 
remainder.  For  the  estate  which  precedes  it,  namely, 
that  of  A.,  is  an  estate  in  fee  simple,  after  which  no 

(i)  Ante,  p.  392.  given  in  Part  VI.,  post. 

(k)  See  the  form  of  settlement  (l)  Ante,  pp.  186,  220,  221. 
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Another 
instance. 


Name  and 
arms. 


remainder  can  be  limited.  Tlie  use  to  D.  for  his  life 
springs  up  on  the  marriage  taking  place,  and  puts  an 
end  at  once  and  for  ever  to  the  estate  in  fee  simple  which 
belonged  to  A.  Here,  then,  is  the  destruction  of  one 
estate,  and  the  substitution  of  another.  The  possession 
of  A.  is  wrested  from  him  by  the  use  to  D.,  instead  of 
D.'s  estate  waiting  till  A.'s  possession  is  over,  as  it  must 
have  done  had  it  been  merely  a  remainder.  Another 
instance  of  the  appUcation  of  a  shifting  use  occurs  in 
those  cases  in  which  it  is  wished  that  any  person  who 
shall  become  entitled  under  the  settlement  shall  take 
the  name  and  arms  of  the  settlor.  In  such  a  case,  the 
intention  of  the  settlor  is  enforced  by  means  of  a  shifting 
clause,  under  which,  if  the  party  for  the  time  being 
entitled  should  refuse  or  neglect,  within  a  definite  time, 
to  assume  the  name  and  bear  the  arms,  the  lands  will 
shift  away  from  him,  and  vest  in  the  person  next  entitled 
in  remainder. 


From  the  above  examples,  an  idea  may  be  formed 
of  the  shifts  and  devices  to  which  effect  can  now  be 
given  in  settlements  of  land  by  means  of  springing  and 
shifting  uses.  By  means  of  a  use  a  future  estate  may  be 
made  to  spring  up  with  certainty  at  a  given  time.  It 
may  be  thought,  therefore,  that  contingent  remaiaders, 
having  until  recently  been  destructible,  would  never 
have  been  made  use  of  in  modern  conveyancing,  but 
that  everything  would  have  been  made  to  assume  the 
shape  of  an  executory  interest.  This,  however,  is  not 
the  case.  For,  in  many  instances,  future  estates  are 
necessarily  required  to  wait  for  the  regular  expiration 
of  those  which  precede  them ;  and,  when  this  is  the 
case,  no  art  or  device  can  prevent  such  estates  from 
being  what  they  are,  contingent  remainders.  The  only 
thing  that  could  formerly  be  done  was  to  take  care  for 
their  preservation,  by  means  of  trustees  for  that  purpose. 
For,  the  law,  having  been  acquainted  with  remainders 
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long  before  uses  were  introduced  into  it,  will  never  No  limitation 
construe  any  limitation  to  be  a  springing  or  shifting  use,  a^shlf Ung  use 
which,  by  any  fair  interpretation,  can  be  regarded  as  a  which  can  be 
remainder,  whether  vested  or  contingent  (m).  remainder  * 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difhculties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to  the 
use  then  intended  to  take  effect.  If  a  conveyance  were 
made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his  heirs 
until  a  marriage  or  other  event,  and  afterwards  to  the 
use  of  C.  and  his  heirs,  it  was  said  that  the  use  was 
executed  in  A.  and  his  heirs  by  the  statute,  and  that  as 
this  use  was  co-extensive  with  the  seisin  of  B.,  B.  could 
have  no  actual  seisin  remaining  in  him.  The  event  now 
happens.  Who  is  seised  to  the  use  of  C.  ?  In  answer 
to  this  question  it  was  held  that  the  original  seisin  reverts 
back  to  B.,  and  that  on  the  event  happening  he  becomes 
seised  to  the  use  of  C.  And  to  support  this  doctrine  it 
was  further  held  that  meantime  a  possibility  of  seisin,  or 
scintilla  juris,  remained  vested  in  B.  But  this  doctrine,  Scintilla 
though  strenuously  maintained  in  theory,  was  never'""''' 
attended  to  in  practice.  And  in  modern  times  the 
opinion  contended  for  by  Lord  St.  Leonards  was  generally 
adopted,  that  in  fact  no  scintilla  whatever  remained  in 
B.,  but  that  he  was,  by  force  of  the  statute,  immediately 
divested  of  all  estate,  and  that  the  uses  thenceforward 
took  effect  as  legal  estates  according  to  their  Umitations, 
by  relation  to  the  original  seisin  momentarily  vested  in 
B.  (n).     Finally  an  Act  of  1860  declared  the  law  to  be 

(m)  Fearne,  C.    B.    386—395,  Dea7i  v.  Dean,  1891,  3  Ch.  150 ; 

526 ;    Doe  d.  Harris  v.  Howell,  Symes    v.   Symes,    1896,    1    Ch. 

10  B.  &  C.  191,  197  ;    1  Prest.  272  ;  Be  Wrightson,  1904,  2  Ch, 

Abst.   130  ;     White  v.  Summers,  95. 

1908,  2  Ch.  256.     See  Be  Lech-  (m)  Sugd.  Pow.  19. 
mere  and  Lloyd,  18  Ch.  I).  524 ; 
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Now 
abolished. 


in  accordance  with  Lord  St.   Leonard's  opinion,   and 
gravely  abolished  the  existence  of  scintilla  juris  (o). 


Tenant  in  fee, 
with  execu- 
tory limita- 
tion over, 
may  commit 
legal,  but  not 
equitable 
waste. 


Has  the 
powers  of  a 
tenant  for 
life  under 
Settled  Land 
Acts. 

Powerst 


When  one  is  entitled  to  land  as  tenant  in  fee  simple 
in  possession,  with  an  executory  limitation  over  to  the 
use  of  another — as  where  land  is  limited  to  the  use  of 
A.  and  his  heirs,  but  if  A.  shall  die  in  the  lifetime  of  B., 
then  to  the  use  of  B.,  and  his  heirs — the  tenant  in 
possession  is  not  impeachable  for  legal  waste  {f),  unless 
the  instrument  conferring  his  estate  expressly  prohibits 
him  from  committing  waste  [q).  But  he  may  be  re- 
strained by  injunction  from  committing  any  equitable 
waste  {f).  And  he  has  all  the  powers  of  a  tenant  for 
hfe  under  the  Settled  Land  Acts  (r). 

One  of  the  most  convenient  and  useful  applications 
of  springing  uses  occurs  in  the  case  of  powers,  which 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  person  (s) : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs  to 
such  uses  as  B.  shall,  by  any  deed  or  by  his  will,  appoint, 
and  in  default  of  and  until  any  such  appointment  to 
the  use  of  C.  and  his  heirs,  or  to  any  other  uses.  These 
uses  will  accordingly  confer  vested  estates  on  C,  or  the 


(o)  Stat.  23  &  24  Vict.  e.  38, 
s.  7,  which  provides  that  where 
by  any  instrument  any  heredita- 
ments have  been  or  shall  be 
limited  to  uses,  all  uses  there- 
under, whether  expressed  or  im- 
plied by  law,  and  whether  imme- 
diate or  future,  or  contingent  or 
executory,  or  to  be  declared 
under  any  power  therein  con- 
tained, shall  take  effect  when  and 
as  they  arise,  by  force  of  and  by 
relation  to  the  estate  and  seisin 
originally  vested  in  the  person 
seised  to  the  uses ;  and  the 
continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses 
or  scintilla  juris  shall  not  be 
deemed  necessary  for  the  support 


of,  or  to  give  effect  to,  future  or 
contingent  or  executory  uses ; 
nor  shall  any  such  seisin  to  uses 
or  scintilla  juris  be  deemed  to 
be  suspended,  or  to  remain  or  to 
subsist  in  him  or  elsewhere. 

(p)  Turner  v.  Wright,  2  De 
G.,  F.  &  J.  234  ;  Se  Banbury's 
Settled  Estates,  1913,  2  Ch.  357, 
363;  seeomte,  pp.  81,  114,  121— 
123. 

(q)  Blalce  v.  Peters,  1  De  G.,  J. 
&  S.  345. 

(r)  Stat.  45  &  46  Vict.  c.  38, 
s.  58  (1,  ii.)  ;  see  ante  pp.  125  — 
135. 

(s)  See  Co.  Litt.  271  b,  n.  (1), 
VII.  1. 
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parties  having  them,  subject  to  be  divested  or  destroyed 
at  any  time  by  B.  exercising  bis  power  of  appointment. 
Here  B.,  though  not  owner  of  the  property,  has  yet  the 
power  at  any  time  at  once  to  dispose  of  it  by  executing 
a  deed  ;  and  if  he  should  please  to  appoint  it  to  the  use 
of  himself  and  his  heirs,  he  is  at  perfect  Uberty  so  to  do  (t) ; 
or  by  virtue  of  his  power,  he  may  dispose  of  it  by  his  will. 
Such  a  power  of  appointment  is  evidently  a  privilege  of 
great  value  ;  it  is  nearly  as  good  as  ownership  ;  and  it 
has  accordingly  been  made  to  share  the  habilities  of 
ownership.  Thus,  under  the  Judgments  Act,  1838,  the  Creditors' 
sheriff  may  deliver  execution  under  the  writ  of  elegit  of  "^ 
all  hereditaments,  over  which  a  judgment  debtor  shall 
at  the  time  of  the  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit  (u). 
And  the  same  Act  made  judgments  a  charge  on  such 
hereditaments  {x)  :  but  such  charge  does  not  now 
attach  thereon  until  the  judgment  creditor  has  regis- 
tered a  writ  of  elegit ;  though  upon  such  registration 
this  charge  takes  effect  immediately,  even  if  the  land  be 
not  actually  delivered  in  execution  thereunder  (y).  By 
the  Bankruptcy  Act,  1914  (as  under  the  Bankruptcy  Act,  Bankraptoy. 
1883),  the  trustee  for  the  creditors  of  any  person  becoming 
bankrupt  may  exercise,  for  the  benefit  of  his  creditors, 
all  powers  (except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice)  which  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commence- 
ment of  his  bankruptcy  or  before  his  discharge  (z).     So 

(t)  Oxford  {Bishop  of)  v.  Leigh-  ss.  .38,  55,  replacing  46  &  47  Vict. 

ton,   2    Vem.    376 :     Barford  v.  c.    52,    ss.    44,    56 ;     Nichols   to 

Street,    16   Ves.    135;     Irwin   v.  iVixej/,  29  Ch.  D.  1005.     Stat.  32 

Farrer,  19  Ves.  86  ;   1  Chance  on  &  33  Vict.  c.  71,  ss.  15,  par.  (4), 

Powers,  §  988,  p.  357  ;  Sug.  Pow.  25,  par.   (5),  were  to  the  same 

104.  effect.     The  former  Acts  gave  a 

(u)  Stat.   1   &  2  Vict.  u.   110,  similar  power  to  the  assignees  of 

B.  11  ;   ante,  p.  290.  the  banlcrupt ;    see  stats.  6  Geo. 

(x)  Sect.  13  ;  s6e  ante,  p.  290.  IV.  c  16,  s.  77  ;   12  &  13  Vict.  o. 

(j^)  See  ante,  pp.  290—297.  106,  a.  147. 

{z)  Stat.  4  &  5  Geo.  V.    c.  59, 
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that,  in  tlie  example  we  have  taken,  the  estate  of  C.  is 
liable  to  be  defeated  by  any  judgment  creditor  of  B. 
taking  the  lands  in  execution  or  registering  a  writ  of 
elegit  against  him,  or  in  the  event  of  B.'s  bankruptcy,  as 
well  as  by  an  appointment  made  by  B.  But  if  B. 
should  die  before  the  lands  have  been  affected  by  or 
charged  with  any  judgment  against  him  (a),  and  without 
having  been  bankrupt  or  having  made  any  appointment 
by  deed  or  will,  C.  will  become  indefeasibly  entitled  to 
the  'lands  ;  which  will  no  longer  be  subject  to  B.'s 
debts  (6).  If,  however,  B.  should  exercise  the  power  by 
deed  or  will  in  favour  of  a  volunteer  (or  person  not 
claiming  for  valuable  consideration  (c) ),  he 'will  be  con- 
sidered to  have  made  the  lands  his  own ;  and  they  will 
therefore  be  Hable  to  satisfy  all  his  debts  after  his  death, 
but  not  until  all  his  other  property  has  been  exhausted  (d). 
Where  a  general  power  of  appointment  is  exercisable  by 
will  only,  the  property  subject  thereto  cannot  be  taken 
under  any  execution,  or  charged  with  any  judgment, 
against  the  donee  of  the  power  ;  and  the  power  remains 
exercisable  by  him,  notwithstanding  his  bankruptcy  (e). 
Devolution  Under  the  Land  Transfer  Act,  1897  (/ ),  on  the  death 
on  the  after  that  vear  of  any  person  entitled  to  a  general  power 

appointors  .     •'  i  i    i        ■  • 

death  of  real  of  appointment  over  real  estate  and  having  exercised 

'^^*^ted^"        the  same  by  wiU,  the  property  appointed  vests  in  his 

will  under       executors  or  administrator  in  the  same  manner  as  his 

pmvrr.'^^  '^'^^  ''^^^^  estate  (g) ;  but  the  appointee  remains  entitled 

thereto  in  equity  in  the  same  manner  as  a  devisee  of  the 

testator's  own  estate,  and  has  the  hke  right  of  requiring 

a  conveyance  of  the  property,  if  not  wanted  to  satisfy 

(o)  See  ante,  pp.  290—297.  1  Ch.  152,  sect  qucere. 

(6)  Holmes  v.   Coghill,  7  Ve.9.  (e)  Se  G-uedalla,    1905,   2   Ch. 

499,  12  Ves.  206.  331,336—338  ;  Re  Benzon,  1914, 

(c)  Ante,  p.  80.  2  Cli.  68,  in  which  this  point  was 

(d)  Sug.   Pow.   474 ;    Fleming  not  questioned. 

V.  Buchanan,  3  De  G.,  M.  &  G.  (/)  Stat.  60  &  61  Vict.  u.  65, 

976  ;     Beyfus   v.   Lawley,    1903,  s.  1  (2). 

A.  C.  411  ;    ante,  p.  232,  n.  (/t)  ;  {g)  Ante,  pp.  29,  76,  87,    139, 

.see  Williams  v.   Williams,  1900,  146,  196,  201,  218,  231,236. 
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the  testator's  debts  or  funeral  or  testamentary  expenses, 
from  his  personal  representatives  (h). 

Suppose,  then,  that  B.  should  exercise  his  power,  Exercise  of 
and  appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  5°^^"^  ■^' 
heirs.  In  this  case  the  execution  by  B.  of  the  instru- 
ment required  by  the  power  is  the  event  on  which  the 
use  is  to  spring  up  and  to  destroy  the  estate  already 
existing.  The  moment,  therefore,  that  B.  has  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour  ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
completely  at  an  end  (i).  The  power  of  disposition  exer-  The  power  is 
cised  by  B.  extends,  it  will  be  observed,  only  to  the  use  °^^  "^^"^  ^^^ 
of  the  lands  ;  and  the  fee  simple  is  vested  in  the  appointee 
solely  by  virtue  of  the  operation  of  the  Statute  of  Uses, 
which  always  instantly  annexes  the  legal  estate  to  the 
use  {k).  If,  therefore,  B.  were  to  make  an  appointment 
of  the  lands,  in  pursuance  of  his  power,  to  D.  and  his 
heirs,  to  the  use  of  E.  and  his  heirs,  D.  would  still  have  the 
use,  which  is  all  that  B.  has  to  dispose  of ;  and  the  use 
to  E.  would  be  a  use  upon  a  use,  which,  as  we  have  seen  (l), 
is  not  executed,  or  made  into  a  legal  estate  by  the  Statute 
of  Uses.  E.,  therefore,  would  obtain  no  estate  at  law  ; 
although  the  Court  would,  in  accordance  with  the 
expressed  intention,  consider  him  beneficially  entitled, 
and  would  treat  him  as  the  owner  of  an  equitable  estate 
in  fee  simple,  obUgLng  D.  to  hold  his  legal  estate  merely 
as  a  trustee  for  E.  and  his  heirs  (m). 

In  the  exercise  of  a  power  it  is  absolutely  necessary  The  terms 
that  the  terms  of  the  power,  and  all  the  formahties  t;^^  o£™g '" 

power  must 
(h)  Ante,  pp.  29,  76,  87,  139,  {k)  See  ante,  pp.  184—186.        be  oompHed 

146,232,237.  (0  ^?»te,  pp.  188— 191.  ^ith. 

(j)  Re     Gordon     and    Adams'  (m)  Sugd.  Pow.  191. 

contract,  1914,  1  Ch.  110. 
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required  by  it,  should  be  strictly  complied  with.    If  thb 
power  should  require  a  deed  only^  a  will  will  not  do  ;  or, 
if  a  will  only,  then  it  cannot  be  exercised  by  a  deed  (w), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (o).     So  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  two  witnesses,  then  a 
deed  attested  by  one  witness  only  will  be  insufficient  (f). 
This  strict  compliance  with  the  terms  of  the  power  was 
carried  to  a  great  length  by  the  Courts  of  law  ;   so  much 
so  that  where  a  power  was  required  to  be  exercised  by  a 
Power  to  be    Writing  under  hand  and  seal  attested  by  witnesses,  the 
writing*  under  exercise  of  the  power  was  held  to  be  invalid  if  the  wit- 
hand  and  seal,  nesses  did  not  sign  a  written  attestation  of  the  signature 
witnesses.        of  the  deed,  as  well  as  of  the  sealing  {q).     The  decision 
of  this  point  was  rather  a  surprise  upon  the  profession, 
who  had  been  accustomed  to  attest  deeds  by  an  indorse- 
ment, in  the  words  "  sealed  and  dehvered  by  the  within- 
named  B.  in  the  presence  of,"  instead  of  wording  the 
attestation,   as  in  such  a  case  this  decision  required, 
"  Signed,  sealed,  and  delivered,"  &c.     In  order,  therefore, 
to  render  valid  the  many  deeds  which  by  this  decision 
Stat.  54  Geo    were  rendered  nugatory,  an  Act  of  ParHament  (r)  was 
III.  0. 1  8.      passed  by  which  the  defect  thus  arising  was  cured,  as  to 
all  deeds  and  instruments  intended  to  exercise  powers, 
which  were  executed  prior  to  the  30th  of  July,  1814,  the 
day  of  the  passing  of  the  Act.    But  as  the  Act  had  no 
prospective  operation,  the  words  "  signed,  sealed,  and 
delivered  "  were  stiU  necessary  to  be  used  in  the  attes- 
tation in  all  cases  where  the  power  was  to  be  exercised 
by  writing  under  hand  and  seal  attested  by  witnesses  (s). 

{»)  Marjoribanks  v.  Hovenden,  361  ;   Wright  v.  Barlow,  3  M.  &  S. 

1  Drurv,  11.  512,  16  R.  R.  339. 

(o)  Sugd.  Pow.  210  ;   1  Chance  (r)  54  Geo.  III.  c.  168. 

on  Powers,  ch.   9,  pp.  273  sq.  ;  {s)  See,   however,    Vincent   v. 

Re  Parkin,  1892,  3  Ch.  510.  Bishop  of  Sodor  and  Man,  5  Ex. 

(p)  Sugd.    Pow.    207    sq.  ;     1  682,  693,  in  which  case  the  Court 

Chance  on  Powers,  331.  of  Exchequer  intimated  that  they 

(<;)   Wright     v.     Wakeford,     4  considered  the  case  of  Wright  v. 

Taunt.  213  ;   Doe  d.  Mansfield  v.  Wakeford  now  overruled  by  the 

Pea^h,  2  M.  &  S.  576,  15  R.  R.  case  of  Burdeit  v.  Doe  d.  Hpila- 
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It  is,  however,  now  provided  by  the  Law  of  Property  New  euact- 
Amendment  Act,  1859,  that  a  deed  thereafter  executed  ™^"*- 
in  the  presence  of  and  attested  by  two  or  more  witnesses 
in  the  manner  in  which  deeds  are  ordinarily  executed 
and  attested,  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  deed  or  by  any  instrument  in  writing 
not  testamentary  ;  notwithstanding  it  shall  have  been 
expressly  required  that  a  deed  or  instrument  in  writing 
made  in  exercise  of  such  power  should  be  executed  or 
attested  with  some  additional  or  other  form  of  execution 
or  attestation,  or  solemnity.  Provided  always,  that  this 
provision  shall  not  operate  to  defeat  any  direction  in  the 
instrument  creating  the  power  that  the  consent  of  any 
particular  person  shall  be  necessary  to  a  vahd  execution, 
or  that  any  act  shall  be  performed  in  order  to  give  vahdity 
to  any  appointment,  having  no  relation  to  the  mode 
of  executing  and  attesting  the  instrument ;  and  nothing 
contained  in  the  Act  shall  prevent  the  donee  of  a  power 
from  executing  it  conformably  to  the  power  by  writing, 
or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordinary  deed  ;  and  to  any  such  execution 
of  a  power  this  provision  shall  not  extend  (t). 

This  strict  construction  adopted  by  the  Courts  of  Equitable  re- 
law,  in  the  case  of  instruments  exercising  powers,  is  in  defective^ 
some   degree   counterbalanced   by   the   practice   which  execution  of 
prevailed  in  the  Court  of  Chancery  to  give  rehef  in 
certain  cases,  when  a  power  had  been  defectively  exer- 
cised,— a   relief   still   afforded   by   the   High   Court   of 
Justice,   now   that  the   Court   of   Chancery  has  been 
abolished.     If  the  Courts  of  law  have  gone  to  the  very 
limit  of  strictness,  for  the  benefit  of  the  persons  entitled 
in  default  of  appointment,  the  Court  of  Chancery,  on 

bury,  10  CI.  &  Fin.  340,  6  Man.  &  262. 

Gr.  386.     See  also  Re  RicketW  ,       (t)  Stat.  22  &  23  Vict.  c.  35, 

Trusts,  IJ.  &  H.  70,  72,  affirmed,  o.  12  ;  passed  13tli  Aug.,  1859. 
Newton  v.  Rickdis,  9  H.  L.  C. 


27- 
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the  other  hand,  appears  to  have  overstepped  the  proper 
boundaries  of  its  jurisdiction  in  favour  of  the  appoin- 
tee (m).  For,  if  the  intended  appointee  be  a  purchaser 
from  the  person  intending  to  exercise  the  power,  or  a 
creditor  of  such  person,  or  his  wife,  or  his  child,  or  if  the 
appointment  be  for  a  charitable  purpose, — in  any  of 
these  cases,  equity  will  aid  the  defective  execution  of 
the  power  {x)  ;  in  other  words,  the  Court  will  compel 
the  person  in  possession  of  the  estate,  who  was  to  hold 
it  until  the  power  was  duly  exercised,  to  give  it  up  on 
an  undue  execution  of  such  power.  It  is  certainly  hard 
that,  for  want  of  a  little  caution,  a  purchaser  should  lose 
his  purchase  or  a  creditor  his  security,  or  that  a  wife  or 
child  should  be  unprovided  for ;  but  it  may  well  be 
doubted  whether  it  be  truly  equitable,  for  their  sakes, 
to  deprive  the  person  in  possession  ;  for  the  lands  were 
originally  given  to  him  to  hold  until  the  happening  of  an 
event  (the  execution  of  the  power),  which,  if  the  power 
be  not  duly  executed,  has  in  fact  never  taken  place. 

Exercise  of  The  above  remarks  equally  apply  to  the  exercise  of 

power  by  will.  ^  power  by  will.  Formerly,  every  execution  of  a  power 
to  appoint  by  will  was  obliged  to  be  efiected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 
\yills  Act.  the  power.  But  the  WiUs  Act,  1837  (y),  requires  that 
all  wills  should  be  executed  and  attested  in  the  same 
uniform  way  (z) ;  and  it  accordingly  enacts  (a),  that  no 
appointment  made  by  will  in  exercise  of  any  power  shall 
be  valid,  unless  the  same  be  executed  in  the  manner 
required  by  the  Act :    and  that  every  will  executed  in 

(k)  See    7    Ves.    506;     Sugd.  (a)  Sect.  10  ;  ife£amfH,  1908, 

Pow.  532  sq.  1  Ch.  402.    See  Hummel  v.  Hum- 

(x)  Sugd.   Pow.   534,   535  ;    2  mel,  1898,  1  Ch.  642  ;    Re  Price, 

Chance  on  Powers,  o.  23,  p.  488  1900,    1    Ch.    442  ;     Barretto   v. 

sq.  ;    Lucena  v.  Lucena,  5  Beav.  Young,    1900,    2    Ch.    339  ;     Re 

249  ;  Re  Walker,  1908, 1  Ch.  560.  Walker,  1908, 1  Ch.  402  ;  1  Wms. 

(y)  7  Will.  IV.  &  i  Vict.  c.  26.  V.  &  P.  294,  n.  (d),  2nd  ed. 

{z)  See  ante,  p.  258. 
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the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  Vahd  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made 
in  exercise  of  such  power  should  be  executed  with  some 
additional   or   other   form   of   execution   or   solemnity. 
Under  the  Wills  (Soldiers  and  Sailors)  Act,  1918,  a  power  Soldiers'  and 
to  appoint  real  estate  by  will  may  be  exercised  by  anj^jj,"^^; 
informal  will,   such  as  soldiers  on  an  expedition  and  wills  execut- 
sailors  at  sea  are  authorised  by  law  to  make  of  their  mentary 
personal    estate ;     and    although    the    testator    be    an  power. 
infant  (b). 

These  powers  of  appointment,  viewed  in  regard  to  Powers  of 
the  individuals  who  are  to  exercise  them,  are  a  species  unconnected 
of  dominion  over  property,  quite  distinct  from  that  free  with  owner- 
right  of  alienation  which  has  now  become  inseparably  f^^m  aliena- 
annexed  to  every  estate,  except  an  estate  tail,  to  which  ti°" '" ''®'*,P<''=* 

Tfi'TfT  -111  J        T  of  ownership. 

a  modified  right  of  alienation  only  belongs.     As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.     Thus  a  man  may  Appoint- 
exercise  a  power  of  appointment  in  favour  of  himself  J^'t^ggn 
or  of  his  wife  (c)  ;    although,  as  we  have  seen  (d),  a  man  husband  and 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,   and  could  not,  previously  to  the  year  1882, 
so   convey   to   his   wife.     So   we  have   seen  (e)   that   a 
married  woman  could  not  formerly  convey  her  estates 
without  a  fine,  levied  by  her  husband,  and  herself,  in 
which  she  was  separately  examined  ;    and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 

(6)  Stat.  7  &  8  Geo.  V.  c.  58,  ante,  pp.  261—263. 
ss.  1,3;  Re  Wernher,  1918,  2  Ch.  (c)  Sugd.     Pow.      104,     471  ; 

82,    92.     The    decision    in    that  ante,  p.  415. 
case  was  that  a  power  to  appoint  (d)  Ante,  pp.  220,  339. 

personal   estate   might   well   be  (e)  Ante,  pp.  337,  338, 

exercised  by  such  a  will.     See 
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deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her 
Married  to  be  her  own  act  and  deed.     But  a  power  of  appoint- 

exercisc  ment  either  by  deed  or  will  might  be  given  to  any 

powers.  woman  ;   and  she  might  exercise  such  a  power,  whether 

given  to  her  when  married  or  when  single,  without  the 
consent  of  any  husband  to  whom  she  might  then  or 
thereafter  be  married  (/ ) ;  and  the  power  might  be 
exercised  in  favour  of  her  husband,  or  of  any  one  else  {g)  ; 
Infants'  mar-  and  SO  the  law  is  still.  The  Act  of  ParUament  to  which 
ments^''**  '^'  ^®  have  before  referred  {h),  for  enabhng  infants  to  make 
binding  settlements  on  their  marriage,  with  the  sanction 
of  the  Court  of  Chancery,  extends  to  property  over 
which  the  infant  has  any  power  of  appointment,  unless 
it  be  expressly  declared  that  the  power  shall  not  be 
exercised  by  an  infant  {i).  But  the  Act  provides  that 
in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  have  been  executed 
by  any  infant  tenant  in  tail  'under  the  Act,  and  such 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assurance  shall  thereupon  become  abso- 
lutely void  (k). 

Ignorance  of         The  power  to  dispose  of  property  independently  of 
the  nature  of  ^-^-y  ownership,  though  estabUshed  for  more  than  three 

powers  has  •^..-,  ir  ,i  i  i 

caused  dis-  centuries,  is  at  the  present  day  frequently  unljnown  to 
rfrntention*  *^o®®  *°  whom  such  a  power  may  belong.  This  igno- 
rance has  often  given  rise  to  difficulties  and  the  dis- 
appointment of  intention  in  consequence  of  the  execution 
of  powers  by  instruments  of  an  informal  nature,  par- 
ticularly by  wills,  too  often  drawn  by  the  parties  them- 
selves.    A  testator  would,  in  general  terms,  give  all  his 

( /  )  Doe  d.  Blomfield  v.  Eyre,  (k)  Sect.  2.     It  has  been  held 

3  C.  B.  557,  5  C.  B.  713.  that  appointments  made  under 

(g)  Sugd.'  Pow.  471.  the  Act  by  infants,  who  are  not 

(h)  Ante,  p.  320.  tenants  in  tail,  do  not  become 

(i)  Stat.'  18  &  19  Vict.  c.  43,       void  on  their  death  under  age; 

s    I        See  Re  Cardross's  Settle-      Re  Scott,  1891,  1  Ch.  ?98, 
,  7  Ch,  D.  798, 
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estate  or  all  his  property  ;   and  because  over  some  of  it 

he  had  only  a  power  of  appointment,  and  not  any  actual 

ownership,  his  intention  was  formerly  defeated.    For 

such  a  general  devise  was  no  execution  of  his  power  of 

appointment,  but  operated  only  on  the  property  that  was 

his  own.     He  ought  to  have  given  not  only  all  that  he 

had,  but  also  all  of  which  he  had  any  power  to  dispose. 

The  "Wills  Act,  1837  (l),  provided  a  remedy  for  such  cases, 

by  enacting  (m)  that  a  general  devise  of  the  real  estate  A  general 

of  a  testator  shall  be  construed  to  include  any  real  Ppp^j^^^^pj^^ 

estate  which  he  may  have  power  to  appoint  in  any  now  executed 

manner  he  may  think  proper  (n),  and  shall  operate  as  an  devtae, 

execution  of  such  power,  unless  a  contrary  intention 

shall  appear  by  the  will, 

A  power  of  appointment  may  sometimes  belong  to  a  A  power  may 
person  concurrently  with  the  ordinary  power  of  aUena-  rentlv^vrith"^' 
tion  arising  from  the  ownership   of  an  estate  in  the  ownership. 
lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  and  until  appointment 
to  the  use  of  A.  and  his  heirs  (o).     And  in  such  a  case  A  power  may 
A.  may  dispose  of  the  lands  either  by  exercise  of  his  guighecTor 
power  (p),  or  by  conveyance  of  his  estate  (q).     If  he  suspended  by 
exercises  his  power  the  estate  limited  to  him  in  default  of  the  estate, 
of  appointment  is  thenceforth  defeated  and  destroyed  ; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power   is   thenceforward   extinguished,    and   cannot   be 
exercised  by  him  in  derogation  of  his  own  conveyance. 
So  if,  instead  of  conveying  his  own  estate,  he  should 
convey  only  a  partial  interest,   his  power  would  be 

(1)    Stat.  7  Wdl.  IV.  &  1  Vict.  (a)  Sir  Edward,  Clere's  case,  6 

c.  26.  Rep.  17  b  ;   Maundrcll  v.  Maun-. 

(m)  Sect.  27.  drell,  10  Ves.  246. 

(n)  Gloves  v.  Awdry,  12  Beav.  (p)  Eoach  v.  Wadham,  6  East, 

604  ;    Re  MiUs,  34  Ch.  D.  186  ;  289. 

Ee  Williams,  42  Ch.  D.  93  ;    Ee  [q)  Cox  v.  Chamberlain,  4  Ves. 

Byron's  Settlement,  1891,  3  Ch.  631  ;    Wynne  v.  Griffith,  3  Bing. 

474  ;   Ee  Hayes,  1900,  2  Oh.  332,  179,  10  .J.  B.  Moore,  .592,  5  B.  iSf, 

q3.-),  ■  V,  933, 1  R^ss,  ;8;i 
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Modem 
method  of 
barring 
dower. 


suspended  as  to  such,  interest,  although  in  other  respects 
it  would  remain  in  force  ;  that  is,  he  may  stiU  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended to  operate.  Under  such  circumstances  it  is  very 
useful  first  to  exercise  the  power,  and  afterwards  to 
convey  the  estate  by  way  of  further  assurance  only  ;  in 
which  case,  if  the  power  is  valid  and  subsisting,  the 
subsequent  conveyance  is  of  course  inoperative  (r) ;  but 
if  the  power  should  by  any  means  have  been  suspended 
or  extinguished,  then  the  conveyance  takes  effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened,  it 
was  wished  to  render  unnecessary  any  evidence  that  he 
was  not  so  married.  We  have  seen  (s)  that  the  dower  of 
such  women  as  were  married  on  or  before  the  ,1st  day  of 
January,  1834,  remained  subject  to  the  ancient  law  : 
and  the  inconvenience  of  taking  a  conveyance  to  the 
purchaser  jointly  with  a  trustee,  for  the  purpose  of 
barring  dower,  has  also  been  pointed  out  {t).  The 
modern  method  of  effecting  this  object,  and  at  the 
same  time  of  conferring  on  the  purchaser  full  power  of 
disposition  over  the  land,  without  the  concurrence  of 
any  other  person,  was  as  follows  :  A  gener^  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then 


(r)  Ray  v.  Pung,  5  Mad.  310, 
5  B.  &  A.  561  ;  Doe  A.  Wigan  v. 
Jones,  10  B,  &  C,  459, 


(s)  Ante,  p.  351. 
(<)  Ante,  p.  353, 
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given  to  the  purchasei;  for  his  Ufe,  and  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  lifetime, 
a  remainder  (which,  as  we  have  seen  (u),  was  vested) 
was  hmited  to  a  trustee  and  his  heirs  during  the  pur- 
chaser's Ufe.  This  remainder  was  then  followed  by  an 
ultimate  remainder  to  the  heirs  and  assigns  of  the 
purchaser  for  ever,  or,  which  is  the  same  thing,  to  the 
purchaser,  his  heirs  and  assigns  for  ever  (x).  These 
limitations  were  sufficient  to  prevent  the  wife's  right 
of  dower  from  attaching.  For  the  purchaser  had  not, 
at  any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (y)  :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  .The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (z). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case  (a),  all  the  powers 
of  disposition  incident  to  ownership  :  though  subject, 
as  we  have  seen  (b),  to  the  estate  intervening  between 
the  hmitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  life,  and  during  his  hfe  might  at  any  time 
be  defeated  by  an  exercise  of  his  power.  A  form  of 
these  uses  to  bar  dower,  as  they  were  called,  will  be  Uses  to  bar 
found  in  the  Appendix  (c).  They  will  not  bar  the  °^'^'^' 
dower  of  wives  married  after  the  1st  of  January,  1834  ; 
to  whom  dower  is  expressly  given  by  the  Dower  Act  (d) 
out  of  any  estate  of  their  husbands  which,  whether 
wholly  equitable,  or  partly  legal  and  partly  equitable,  is 
or  is  equal  to  an  estate  of  inheritance  in  possession  (e). 

(u)  Ante,  pp.  390,  404.  (6)  Ante,  p.  382. 

(x)  Feame,  C.  B.  347,  n.  ;  Co.           (c)  See  Appendix  (A). 

Litt.  379  b,  n.  (1).  (d)  Stat.  3  &  4  Will.  IV.  c.  105, 

{y)  Ante,  p.  352.  s.  2  ;   ante,  p.  354. 

(z)  Ante,  p.  404.  (e)  And  if  the  deed  is  of  a  date 

(a)  Ante,  pp.  377—383.  previous  to  that  day,  eyei}  £^n 
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Special  Besides  these  general  powers  of  appointment,  there 

powers.  exist  also  powers  of  a  special  kind.     Thus  the  estate 

Where  the       which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 

estate  is  of  i         r  •      i 

limited  dura-  ment  may  be  of  a  certam  limited  duration  and  nature  ; 
*'""■  of  this  an  example  occurs  in  the  power  of  leasing  which 

leasing.  '^^^  formerly  given  to  every  tenant  for  life  under  a 

properly  drawn  settlement.  We  have  seen(/)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 
property  to  take  effect  after  his  decease.  Such  right 
of  alienation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long.  But  if  his  life  estate 
were  limited  to  him  in  the  settlement  by  way  of  use, 
as  in  practice  was  always  done,  a  power  might  be  con- 
ferred on  him  of  leasing  the  land  for  any  term  of  years, 
and  under  whatever  restrictions  might  be  thought 
advisable.  On  the  exercise  of  this  power,  a  use  would 
arise  to  the  tenant  for  the  term  of  years,  and  with  it  an 
estate  for  the  term  granted  by  the  lease,  quite  inde- 
pendently of  the  continuance  of  the  Ufe  of  the  tenant  for 
life  {g).  But  if  the  lease  attempted  to  be  granted  should 
have  exceeded  the  duration  authorised  by  the  power,  or 
in  any  other  respect  infringed  on  the  restrictions  imposed, 
it  would  have  been  void  altogether  as  an  exercise  of  the 
power,  and  might  formerly  have  been  set  aside  by  any 
person  having  the  remainder  or  reversion,  on  the  decease 
Relief  against  of  the  tenant  for  hfe.  But  now,  by  the  Leases  Act, 
defects  in        ^§49  (h),  such  a  lease,  if  made  bond  Me,  and  if  the  lessee 

leases  under  ^   '  .  .. 

powers.  have  entered  thereunder,  is  to  be  considered  in  equity 

as  a  contract  for  the  grant  of  a  valid  lease  under  the 
power,  to  the  hke  purport  and  efiect  as  such  invalid 

express  declaration  contained  in  ( / )  Ante,  p.  123. 

the  deed  that  such  was  the  intent  (g)  10  Ves.  256. 

of  the  uses  will  not  be  sufficient ;  (h)  Stat.  12  &  13  Vict.  c.  26, 

Fry  V.  Noble,  20  Beav.  598,  7  s.  2,  amended  by  the  Leases  Act, 

De  G.,  M.  &  G.  687  ;  ClarU  v.  1850,  stat.  \Z  &  H  Vict.  c.  17, 

Franklin,  4;;K.  &  J.  266. 
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lease,  save  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  the  power  ;  and  all 
persons,  who  would  have  been  bound  by  a  lease  lawfully 
granted  under  the  power,  are  to  be  bound  in  equity  by 
such  contract  (i).  But  in  case  the  reversioner  is  able 
and  willing  during  the  continuance  of  the  lessee's  posses- 
sion to  confirm  the  lease  without  variation  (k),  the 
lessee  is  bound  to  accept  a  confirmation  accordingly  (l). 
The  same  Act  contains  a  further  provision  (m),  valuable 
in  the  case,  which  sometimes  happens,  of  a  power  to 
grant  leases  in  possession  being  attempted  to  be  exercised 
by  a  lease  to  commence  a  few  days  after  its  date.  In 
such  a  case,  if  the  lessor's  estate  shall  continue  until  the 
day  appointed  for  the  commencement  of  the  lease,  the 
lease,  which  before  would  have  been  invalid,  is  by  the 
statute  rendered  as  valid  as  if  it  had  been  granted  on 
that  day.  Express  powers,  of  leasing,  to  take  effect  by 
virtue  of  the  Statute  of  Uses,  may  still  be  validly  created  ; 
but  in  practice  their  employment  is  now  largely  super- 
seded in  consequence  of  the  extensive'  powers  of  leasing 
conferred  on  tenants  for  life  by  the  Settled  Land  Act, 
1882  (n).  The  enactments  mentioned  above  (o)  apply 
in  the  case  of  an  intended  exercise  of  a  statutory  as  well 
as  of  an  express  power  of  leasing. 

Another  instance  of  a  special  power  occurs  in  the  Powers  of 
case  of  the  power  of  sale  and  exchange,  which,  before  exchange, 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  (p).     This  power  provided  that  it  should  be 

(i)  As  to  the  power  of  a  tenant  s.  3.     Such  confirniation  may  be 

for  life  to  make  a  lease  for  giving  by  signed  memorandum,  or  by 

effect  to  such  a  contract,  see  stat .  acceptance  of  rent  accompanied 

45  &  46  Vict.  e.  38,  s.  12  ;   Wms.  by  signed  memorandum  (sect.  2). 

Conv.  Stat.  309—311.  (m)  Stat.  12  &  13  Vict.  c.  26, 

(k)  As  to  the  power  of  a  tenant  s.  4. 

for  life  in  reversion    to  confirm  (re)  Ante,  pp.  126 — 128. 

such  leases,  see  stat.  45  &  46  Vict.  (o)  Stats.  12  &  13  Vict.  c.  26, 

c.  38,  s.  12  ;    Wms.  Conv.  Stat.  ss.  2,  4  ;   13  &  14  Vict.  c.  17. 

309 — 311.  (p)  See  anU,  p.  124,  and  n.  (i), 

{D  stat.  13  &  14  Vict.  c.  17, 
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lawful  for  the  trustees  of  the  settlement,  with  the  consent 
of  the  tenant  for  life  in  possession  under  the  settlement, 
and  sometimes  also  at  their  own  discretion  during  the 
minority  of  the  tenant  in  possession,  to  sell  or  exchange 
the  settled  lands,  and  for  that  purpose  to  revoke  the  uses 
of  the  settlement  as  to  the  lands  sold  or  exchanged,  and 
to  appoint  such  other  uses  in  their  stead  as  might  be 
necessary  to  effectuate  the  transaction  proposed.     But 
it  was  provided  that  the  money  to  arise  from  any  such 
sale,  or  which  might  be  received  for  equality  of  exchange, 
should  be  laid  out  in  the  purchase  of  other  lands  ;    and 
that  such  lands,  and  also  the  lands  which  might  be 
received  in  exchange,  should  be  settled  by  the  trustees 
to  the  then  subsisting  uses  of  the  settlement.     It  was 
further  provided  that,  until  a  proper  purchase  could  be 
found,  the  money  might  be  invested  in  the  funds  or  on 
mortgage,  and  the  income  paid  to  the  person  who  would 
have  been  entitled  to  the  rents,  if  lands  had  been  pur- 
chased and  settled.     The  object  of  this  power  was  to 
keep  up  the  settlement,  and  at  the  same  time  to  facilitate 
the  acquisition  of  lands  which  for  any  reason  might  be 
more  desirable,  in  lieu  of  any  of  the  settled  lands  which 
it  might  be  expedient  to  part  with.     The  direction  to 
lay  out  the  money  in  the  purchase  of  other  lands  made 
the  money,  even  before  it  was  laid  out,  real  estate  in  the 
contemplation  of  equity  (q)  ;  and  though  no  land  should 
ever  have  been  purchased,  the  parties  entitled  under  the 
settlement  would  have  taken  in  equity  precisely  the  same 
estates  in  the  investments  of  the  money  as  they  would 
have  taken  in  any  lands  which  might  have  been  pur- 
chased therewith.     The  power  given  to  the  trustees  to 
revoke  the  uses  of  the  settlement  and  appoint  new  uses 
enabled  them,  by  virtue  of  the  Statute  of  Uses,  to  give 
the  purchaser  of  the  settled  property  a  valid  estate  in 
fee  simple,  provided  only  that  the  requisitions  of  the 
power  were  complied  with.     And  the  Law  of  Property 
(?)  Ante,  p.  J97. 
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Amendment  Act,  1859,  enabled  the  Court  to  relieve  a  Relief  against 
bond  fide  purchaser  under  such  a  power,  in  case  the  Sent  by^p'ur^" 
tenant  for  life,  or  any  other  party  to  the  transaction,  chaser. 
should  by  mistake  have  been  allowed  to  receive  for  his 
own  benefit  a  portion  of  the  purchase-money,  as  the 
value  of  the  timber  or  other  articles  (r).     Previously  to 
this  statute  the  Courts  of  Equity  had  not  considered 
themselves  authorised  to  give  relief  in  such  a  case  (s). 
Since  the  commencement  of  the  year  1883,  the  employ- 
ment  in   settlements    of    express   powers   of   sale   and 
exchange  has  been  rendered  unnecessary,  in  consequence  " 
of  the  powers  of  sale  and  exchange  given  to  tenants  for 
life  by  the  Settled  Land  Act,  1882  [t).     And  in  drawing 
a  settlement  of  land,  it  is  now  generally  the  practice  to 
omit  express  powers  of  sale  and  exchange,  as  well  as  of 
leasing  {u). 

It  was  decided  that  the  ordinary  power  of  sale  and  As  to  sales 
exchange  contained  in  settlements  did  not  authorise  JJJj^erlis^ 
the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  {x).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  [y)  which  confirmed  all  sales,  exchanges,  par- 
titions and  enfranchisements  theretofore  made,  in 
intended  exercise  of  any  trust  or  power,  of  land  with  an 
exception  or  reservation  of  minerals,  or  of  the  minerals 
separately  from  the  residue  of  the  land  (z).  And  it  was 
provded  that  for  the  future  every  trustee  and  other 
person  authorised  to  dispose  of  land  by  way  of  sale, 
exchange,  partition  or  enfranchisement,  might,  with  the 
sanction  of  the  Court  of  Chancery,  now  represented  by 
the  Chancery  Division  of  the  High  Court,  dispose  of  the 

(>•)  Stat.  22  &  23  Vict.  c.  35,  ment  given  in  Part.  VI.,  post ; 

a.  13.  ante,  p.  125. 

(s)  Cockerell   v.    Cholmeley,    1  (.r)  Buckley     v.     Howell,     29 

Russ.  &  M.  418.  Beav.  546. 

(t)  Ante,  pp.  125,  128.  (y)  Stat.  25  &  26  Vict.  .;.  108. 

(u)  See  Wms.  Conv.  Stat.  297,  (z)  Sect.  1. 
515,  517  ;  and  the  form  of  settle- 
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land  without  the  minerals,  or  of  the  minerals  without  the 
land,  unless  forbidden  so  to  do  by  the  instrument  creating 
the  trust  or  power  (a).  A  sale,  exchange,  partition  or 
mining  lease  may  be  made,  under  the  powers  conferred 
by  the  Settled  Land  Act,  1882  (b),  either  of  land,  with  or 
without  an  exception  or  reservation  of  all  or  any  of  the 
mines  and  minerals  therein,  or  of  any  mines  and  minerals, 
and  in  any  such  case  with  or  without  a  grant  or  reservation 
of  powers  and  privileges  connected  with  mining  purposes 
in  relation  to  the  settled  land,  or  any  part  thereof,  or 
any  other  land  (c).  And  an  occupation  or  a  building 
lease  may  be  well  granted,  under  the  powers  given  by 
the  same  Act,  of  the  surface  of  the  settled  land,  reserving 
the  mines  and  minerals  thereunder  (d). 


When  the 
objects  are 
limited. 


Other  kinds  of  special  powers  occur  where  the  persons 
who  are  to  take  estates  under  the  powers  are  limited  to 
a  certain  class.  Powers  to  jointure  a  wife,  and  to 
appoint  estates  amongst  children,  are  the  most  usual 
powers  of  this  nature. 


Powers  may 
be  extin- 
guished by 
release. 


Powers  may,  generally  speaking,  be  destroyed  or 
extinguished  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate 
of  freehold  in  land  ;  "  for  it  would  be  strange  and  un- 
reasonable that  a  thing,  which  is  created  by  the  act  of 
the  parties,  should  not  by  their  act,  with  their  mutual 
consent  be  dissolved  again  "  (e).     And  it  is  now  expressly 


{a)  Stat.  25  &  26  Vict.  c.  108, 
s.  2,  now  replaced  by  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53), 
s.  44,  amended  by  57  Vict.  c.  10, 
s.  3.  See  stat.  1  &  2  Geo.  V. 
V.  37,  B.  4,  as  to  mortgagee's 
powers  of  sale. 

(6)  Stat.  45  &  46  Vict.  c.  38  ; 
see  ante,  pp.  127,'  128. 

(c)  Sect.  17,  "sub-s.  1.  By 
sub-s.  2,  an  exchange  or  partition 
may  be  made  subject  to  and  in 
consideration  of  the  reservation 


of  an  undivided  share  in  mines 
or  minerals. 

(d)  Re  Gladstone,  1900,  2  Ch. 
101.  So  also  under  an  express 
power  of  leasing  in  a  settlement 
authorising  occupation,  building 
and  mining  leases  ;  Se  Rutland's 
Settled  Estates,  ib.  206. 

(e)  Albany's  case,  I  Rep.  110  b, 
113  a  ;  Smith  V.  Death,  5  Mad. 
371,  21  R.  R.  314;  Homer  v. 
Swann,  T.  &  R.  430. 
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enacted  that  a  person  to  whom  any  power,  whethet 
Coupled  with  an  interest  or  not,  is  given  may  by  deed 
release  or  contract  not  to  exercise  the  power  (/).     The 
exceptions  to  this  rule  appear  to  be  all  reducible  to  the  Exceptions. 
simple  principle,  that  if  the  duty  of  the  donee  of  the 
power  may  require  him  to  exercise  it  at  any  future  time, 
then  he  cannot  extinguish  it  by  release  (g).     By  the 
Fines  and  Eecoveries  Act,   1833  (h),  it  is  provided  (i),  Release  of 
that  every  married  woman  may,  with  the  concurrence  ^°^^J;^gjj-^ 
of  her  husband,  by  deed  to  be  acknowledged  by  her  as  women, 
her  act  and  deed  according  to  the  provisions  of  the 
Act  (k),  release  or  extinguish  any  power  which  may  be 
vested  in  or  limited  or  reserved  to  her,  in  regard  to  any 
lands  of  any  tenure,  or  any  money  subject  to  be  invested 
in  the  purchase  of  lands  (I),  or  in  regard  to  any  estate 
in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  fully  and  effectually  as  she  could  do  if  she 
were  a,  feme  sole  {m).      A  power,  whether  coupled  with  Disclaimer  of 
an  interest  or  not,  may  now  be  efiectually  disclaimed  {n)  ^  P°^^*''^- 
by  deed  (o).     The  above  remarks  as  to  the  extinguish- 
ment of  powers  are  not  intended  to  apply  to  statutory 
powers,  which  are  regulated  by  the  terms  of  the  statute 
creating  them.     Thus  we  have  seen  that  the  powers  given 
to  a  tenant  for  life  by  the  Settled  Land  Act,  1882,  are  not 
capable  of  release ;    and  a  contract  by  a  tenant  for  life 
not  to  exercise  any  of  his  powers  under  that  Act  is 
void  (p).     Our  notice  of  powers  must  here  conclude. 
On  a  subject  so  vast,  much  must  necessarily  remain 
unsaid.     The  treatises  of  Sir  Edward  Sugden  (afterwards 

(/)  Stat.  44  &  45  Vict.  c.  41,  commencement   of   tiie   Married 

S.52.     See  Wms.  Conv.  Stat.  226.  Women's    Property    Act,    1882, 

(g)  See  2  Chance  on  Powers,  see  Wms.  Conv.  Stat.  383—386  ; 

584  ;  Wms.  Conv.  Stat.  227.  Re  Ghisholm's  Settlement,   1901, 

(A)  Stat.  3  &  4  Will.  IV.  c.  74.  2  Ch.  82  {sed  quaere). 

\i)  Sect.  77.  («)  See  ante,  p.  88. 

(k)  See  ante,  p.  337.  (o)  Stat.  45  &  46  Vict.  c.  39, 

(I)  See  ante,  p.  197.  s.  6.     See  Wms.  Conv.  Stat.  280, 

(m)  As    to    the    capacity    of  281. 

married    women    to    release    or  (p)  Ante,  p.  131. 
extinguish     powers     since     the 
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Lord  St.  Leonards)  and  Lord  Justice  Farwell  will  supply 
the  student  with  all  the  further  information  he  may 
require. 


Creation  of  2.  An  executory  interest  may  also  be  created  by  will, 

interests'by     Before  the  passing  of  the  Statute  of  Uses  (q),  wills  were 
w'l'-  employed  only  in  the  devising,  of  uses,  under  the  pro- 

tection of  the  Court  of  Chancery,  except  in  some  few 
cities  and  boroughs  where  the  legal  estate  in  lands  might 
be  devised  by  special  custom  (r).  In  giving  effect  to 
Directions  these  customary  devises,  the  Courts  in  very  early  times 
cutors^should  showed  great  indulgence  to  testators  (s)  ;  -and  perhaps 
selllands  the  first  instance  of  the  creation  of  an  executory  interest 
ourtom.  occurred   in   directions  given   by   testators   that   their 

executors  should  sell  their  tenements.  Such  directions 
were  allowed  by  law  in  customary  devises  {t) ;  and  in 
such  cases  it  is  evident  that  the  sale  by  the  executors 
operated  as  the  execution  of  a  power  to  dispose  of  that 
in  which  they  themselves  had  no  kind  of  ownership. 
For  executors,  as  such,  had  nothing  to  do  with  free- 
holds (m).  Here,  therefore,  was  a  future  estate  or 
executory  interest  created :  the  fee  simple  was  shifted 
away  from  the  heir  of  the  testator,  to  whom  it  had 
descended,  and  became  vested  in  the  purchaser,  on  the 
event  of  the  sale  of  the  tenement  to  him.  The  Court  of 
Chancery  also,  in  permitting  the  devise  of  the  use  of  such 
lands  as  were  not  themselves  devisable,  allowed  of  the 


{q)  27  Hen.  VIII.  c.  10. 

()•)  Ante,  p.  75. 

(.s)  30  Ass.  183  a  ;  Litt.  s.  586. 

(I)  Year  Book,  9  Hen.  \I. 
24  b,  Babington  : — "  La  nature 
de  devis  ou  terres  sont  devisables 
est,  que  on  peut  deviser  que  la 
terre  sera  vendu  par  executors, 
et  ceo  est  bon,  come  est  dit 
adevant,  et  est  marveilous  ley 
de  raison  :  mes  ceo  est  le  nature 
d'un  devis,  et  devise  ad  este  use 
tout  temps  en  tiel  forme ;  et 
issint  on  aura  loyalment  frank- 
tenement   de   ceaty   qui  n'avoit 


rien,  et  en  meme  le  maniere  come 
on  aura  fire  from  flint,  et  uncore 
nul  fire  est  deins  le  flint  :  et  ceo 
est  pour  performer  le  darrein 
volonte  de  le  devisor."  Paston. 
— "  Une  devis  est  marveilous  en 
lui  meme  quand  il  peut  prendre 
effect ;  car  si  on  devise  en 
Londres  que  ses  executors  veud- 
ront  ses  terres,  et  devie  seisi ; 
son  heir  est  eins  par  descent,  et 
encore  par  le  vend  des  executors 
il  sera  ouste."  See  also  Litt. 
3.  169. 

(«)  Ante,  p.  276. 
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creation  of  executory  interests  by  will,  as  well  as  in  Directions 

transactions  between  living  persons  {x).    And  in  par-  outors^should 

ticular  directions  given  by  persons  having  others  seised  sell  lands  of 

of  lands  to  their  use,  that  such  lands  should  be  sold  by  ^ere  seised  to 

their  executors,  were  not  only  permitted  by  the  Court  ^^  testator's 

of  Chancery,  but  were  also  recognised  by  the  legislature. 

For,  by  a  statute  of  the  reign  of  Henry  VIII.  (y)  of  a 

date  previous  to  the  Statute  of  Uses,  it  is  provided  that 

in  such  cases,  where  part  of  the  executors  refuse  to  take 

the  administration  of  the  will,  and  the  residue  accept 

the  charge  of  the  same  will,  then  all  bargains  and  sales 

of  the  lands  so  willed  to  be  sold  by  the  executors,  made 

by  him  or  them  only  of  the  said  executors  that  so  doth 

accept  the  charge  of  the  will,  shall  be  as  effectual  as  if 

all  the  residue  of  the  executors  so  refusing  had  joined 

with  him  or  them  in  the  making  of  the  bargain  and  sale. 

But,  as  we  have  seen  (2),  the  passing  of  the  Statute  The  statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the°  ^^®' 
Statute  of  Wills  (a)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law  ;  and 
such  estates  then  generally  came,  for  the  first  time, 
within  the  operation  of  testamentary  instruments. 
Under  these  circumstances  the  Courts  of  law,  in  inter- 
preting wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  by  themselves  in 
the  interpretation  of  customary  devises,  and  also  by  the 
Court  of  Chancery  in  the  construction  of  devises  of  the 
ancient  use.  The  statute  which,  in  the  case  of  wills  of 
uses,  had  given  validity  to  sales  made  by  the  executors 
accepting  the  charge  of  the  will  was  extended,  in  its 
construction,  to  directions  (now  authorised  to  be  made) 
for  the  sale  by  the  executors  of  the  legal  estate,  and  also 
to  cases  where  the  legal  estate  was  devised  to  the 

(x)  Perk.  as.  507,  628.  (z)  Ante,  pp.  76,  184,  257. 

(y)  Stat.  21  Hen  VIII.  c.  4.  (/')  .'^O  Hen,  VIII.  c.  1. 
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Executory 
devises. 


Example. 


executors  to  be  sold  (6).     Future  estates  at  law  wer 
also  allowed  to  be  created  by  will,  and  were  invested 
with  the  same  important  attribute  of  indestructibility 
which  belongs  to  all  executory  interests.     These  future 
estates  were  called  executory  devises,  and  in  some  respects 
they  appear  to  have  been  more  favourably  interpreted 
than    shifting    uses    contained    in    deeds  (c)  ;     though, 
generally  speaking,  their  attributes  are  the  same.     To 
take  a  common  instance : — a  man  may,  by  his  will, 
devise  lands  to  his  son  A.,  an  infant,  and  his  heirs,  but 
in  case  A.  should  die  under  the  age  of  twenty-one  years, 
then  to  B.  and  his  heirs.     In  this  case  A.  has  an  estate 
in  fee  simple  in  possession,   subject  to  an  executory 
interest  in  favour  of  B.     If  A.  should  not  die  under  age, 
his   estate  in  fee  simple  will  conti:j^ue  with  him  un- 
impaired.    But  if  he  should  die  under  that  age,  nothing 
can  prevent  the  estate  of  B.  from  immediately  arising, 
and  coming  into  possession,  and  displacing  for  ever  the 
estate  of  A.  and  his  heirs.     Precisely  the  same  effect 
might  have  been  produced  by  a  conveyance  to  uses.    A 
conveyance  to  C.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs,  but  in  case  A.  should  die  under  age,  then  to  the 
use  of  B.  and  his  heirs,  would  have  effected  the  same 
result.       Not  so,  however,  a  direct  conveyance  indepen- 
dently of  the  Statute  of  Uses.     A  conveyance  directly  to 
A.  and  his  heirs  would  vest  in  him  an  estate  in  fee  simple, 
after  which  no  limitation  could  follow.     In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 


(6)  Bonifaut  v.  Greenfield,  Cro. 
Eliz.  80;  Co.  Litt.  113  a;  see 
Mackintosh  v.  Barber,  1  Bing.  50. 

(c)  In  the  cases  of  Adams  v. 
Savage  (2  Lord  Eaym.  855,  2 
Salk.  679),  and  Baivlet/  v.  Holland 
(22  Vin.  Abr.  189,  pi.  11),  limi- 
tations which  would  have  been 
valid  in  a  will  by  way  of  execu- 
tory devise  were  held  to  be  void 
in  a  deed  by  way  of  shifting 
or  springing  use.  But  these 
cases  have  been  doubted  by  Mr 


Serjeant  Hill  and  Mr.  Sanders 
(1  Sand.  Uses,  142,  143  ;  148, 
5th  ed.),  and  denied  to  be  law  by 
Mr.  Butler  (note  {y)  to  Feame, 
C.  R.  p.  41).  Mr.  Preston  also 
lays  down  a  doctrine  opposed  to 
the  above  cases  (1  Prest.  Abst. 
114,  130,  131).  Sir  Edward 
Sugden,  however,  supports  these 
cases,  and  seems  sufficiently  to 
answer  Mr.  Butler's  objection 
(Sugd.  Gilb.  Uses.  35,  n.). 
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the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin ;  and  the  estate  in  fee 
simple  of  A.  would,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir  at 
law. 

A  good  illustration  of  the  difference  between  a  con-  Difference 

.  .     ,  ,  ,      .  .     between  a 

tingent  remainder  and  an  executory  devise  occurs  in  contingent 

the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  with  reniamder 

.     1       •      r  1,   ,,  •     ^i"!  ^^  execu- 

remamder  in  fee  to  such  son  of  B.  as  shall  first  attain  toiy  devise, 

the  age  of  twenty-one  years.  In  this  case  the  limitation 
to  the  son  of  B.  is  either  a  contingent  remainder  or  an 
executory  devise,  according  as  A.,  the  tenant  for  life, 
may  or  may  not  survive  the  testator.  If  A.  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  determination  of  which 
the  limitation  to  the  son  of  B.  must  wait,  before  it  can 
take  effect  in  possession.  This  limitation  is,  therefore, 
a  remainder  ;  and,  as  it  depends  on  the  contingency  of 
B.  having  a  son  who  may  attain  twenty-one,  it  is  a 
contingent  remainder.  But  if  A.  should  die  in  the  life- 
time of  the  testator,  the  will  would  start,  on  the  testator's 
death,  with  a  simple  limitation  to  such  son  of  B.  as  shall 
first  attain  the  age  of  twenty-one  years.  This  limitation 
has  not  to  wait  for  the  determination  of  any  prior  estate 
of  freehold  ;  but  it  arises  of  itself  on  the  event  of  a  son 
of  B.  attaining  the  age  of  twenty-one  years  ;  and  it 
displaces,  when  it  takes  effect,  the  estate  in  fee  simple, 
which,  not  being  otherwise  disposed  of,  descends, 
immediately  on  the  death  of  the  testator,  to  his  heir  at 
law.  It  is,  therefore,  in  this  case,  not  a  contingent 
remainder,  but  an  executory  devise.  Under  the  law  as 
it  stood  before  the  Contingent  Remainders  Act,  1877  {d), 
if  A.  survived  the  testator,  but  died  before  any  son  of 
B.  attained  twenty-one,  the  limitation  failed  for  want 
of  an  estate  of  freehold  to  support  it ;  whereas  if  A.  died 

[d)  Stat,  40  &  41  Vict.  0.  33 ;  ante,  p.  394. 

28—2 

Digitized  by  Microsoft® 


436 


OF   INCORPOREAL  HEREDITAMENTS. 


in  tte  lifetime  of  the  testator,  it  was  not  liable  to  any 
failure.  It  was  to  remedy  the  hardship  occasioned  by 
the  failure  of  such  a  limitation  as  this,  when  it  occurred 
in  the  shape  of  a  contingent  remainder,  that  the  Act 
above  mentioned  was  framed. 


Alienation  of 
executory- 
interests. 


Example. 


DeYolution 
on  deatl^. 


The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  subject 
to  the  same  rules  as  governed  the  alienation  of  contingent 
remainders  (e).  But  by  the  Eeal  Property  Act,  1845, 
all  executory  interests  may  now  be  disposed  of  by 
deed(/).  Accordingly,  to  take  our  previous  example, 
if  a  man  should  leave  lands,  by  his  will,  to  A.  and  his 
heirs,  but  in  case  A.  should  die  under  age,  then  to  B.  and 
his  heirs, — B.  may  by  deed,  during  A.'s  minority,  dispose 
of  his  expectancy  to  another  person,  who,  should  A.  die 
under  age,  will  at  once  stand  in  the  place  of  B.  and 
obtain  the  fee  simple.  But  before  the  Act  this  could 
not  have  been  done  ;  B.  might  indeed  have  sold  his 
expectancy  ;  but  after  the  event  (the  decease  of  A.  under 
age),  B.  must  have  executed  a  conveyance  of  the  legal 
estate  to  the  purchaser  ;  for,  until  the  event,  B.  had  no 
estate  to  convey  {g).  An  executory  interest  given  to  an 
ascertained  person  and  his  heirs  will  devolve  on  his  death 
in  like  manner  as  a  contingent  remainder  limited  in 
fee  to  an  ascertained  person  (/i). 


Sale  or  mort- 
gage for  pay- 
ment of 
debts. 


(e)  Aii.tc,  pp.  398,  399. 

(/)  Stat.  8  &  9  Vict.  c.  106, 
s.  6,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  5.  In  order  to  facilitate 
the  payment  of  debts  out  of  real 
estate,  it  was  provided,  by  stats. 
11  Geo.  IV.  and  1  Will.  IV.  c.  47, 
s.  12,  and  2  &  3  Vict.  c.  60,  that 
when  lands  are  by  law,  or  by  the 
will  of  their  owner,  liable  to  the 
payment  of  his  debts,  and  are  by 
the  will  vested  in  any  person  by 
way  of  executory  devise,  the  first 
executory  devisee,  even  though 
fin  infant,  may  convey  the  whole 


fee  simple  in  order  to  carry  into 
effect  any  decree  for  the  sale  or 
mortgage  of  the  estate  for  pay- 
ment of  such  debts.  And  this 
provision,  so  far  as  it  relates  to 
a  sale,  was  extended  to  the  case 
of  the  land  having  descended  to 
the  heir,  subject  to  an  executory 
devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not 
ascertained  ;  stat.  11  &  12  Vict, 
u.  87.     See  ante,  p.  131,  n.  («). 

{g)  Ante,  p.  398. 

(h)  Ante,  pp.  398,  399;  Re 
Aitkins,  1913,  2  Ch.  619. 
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Similar 'to  an  esfcafce  arising  by  executory  devise,  is 
an  estate  which  arises  solely  by  the  force  of  a  statute, 
upon  the  execution  of  some  statutory  power.  This 
occurs  whenever  an  estate  in  land  is  transferred  by  any 
person  by  means  of  an  authority  conferred  upon  him  by 
some  statute,  and  not  by  means  of  the  right  of  alienation 
incident  to  an  estate  in  land  or  of  a  power  given  to  him 
under  the  Statute  of  Uses  or  by  a  will.  For  example, 
by  the  Settled  Land  Act,  1882,  a  tenant  for  life  under  a 
settlement  is  empowered  to  convey  the  settled  land  by 
deed  for  all  the  estate  and  interest,  which  is  the  subject 
of  the  settlement,  or  for  any  less  estate  or  interest  {i), 
as  may  be  required  for  carrying  into  effect  the  powers  of 
leasing,  sale,  exchange,  partition  and  other  powers 
given  by  that  Act  (k).  He  may  thus  convey  the  whole 
legal  estate  in  fee  simple  in  the  settled  land,  if  comprised 


Jijstatus 
arising  by 
force  of 
statute  on 
execution  of 
a  statutory 
power. 


Conveyance 
by  tenant  for 
life  under 
Settled  Land 
Act,  1882. 


(J)  Subject,  however,  to  and 
with  the  exception  of  (i.)  all 
estates,  interests  and  charges 
having  priority  to  the  settle- 
ment ;  and  (ii. )  all  such  other, 
if  any,  estates,  interests,  and 
charges  as  have  been  conveyed 
or  created  for  securing  money 
actually  raised  at  the  date  of  the 
deed ;  and  (iii.)  all  leases  and 
grants  at  fee-farm  rents  or  other- 
wise, and  all  grants  of  easements, 
rights  of  common  or  other  rights 
or  privileges  granted  or  made  for 
value  in  money  or  money's  worth, 
or  agreed  so  to  be,  before  the 
date  of  the  deed,  by  the  tenant 
for  life,  or  by  any  of  his  pre- 
decessors in  title,  or  by  any 
trustees  for  him  or  them,  under 
the  settlement,  or  under  any 
statutory  power,  or  being  other- 
wise binding  on  the  successors  in 
title  of  the  tenant  for  life.  See 
1  Wms.  V.  &  P.  317  sg.,  2nd  ed.  ; 
Re  Keck  ds  Hart,  1898,  1  Ch. 
617  ;  Be  Du  Cane  &  Nettlefold, 
1898,  2  Ch.  96 ;  Re  Mundy  & 
Roper's  Contract,  1899, 1  Oh.  275; 
Re  Dickin  &  KelsalVs  Contract, 
1908,  1  Ch.  213  ;  Be  Davies  & 
Kent's  Contract,  1910,  2  Ch.  35, 


53  sq. ;  Re  Constables  Settled 
Estates,  1919,  1  Ch.  178;  Re 
Cope  &  Wadland's  Contract, 
1919,  2  Ch.  376.  An  example  of 
the  first  exception  occurs  where 
lands  have  been  mortgaged  and 
afterwards  settled  on  one  for  life 
with  remainder  over  ;  here  the 
mortgagee's  estate  cannot  be 
displaced  by  the  tenant  for  life 
selling  or  leasing  the  lands  under 
his  statutory  powers.  The 
second  exception  may  be  in- 
stanced by  the  case  of  a  term 
limited  by  the  settlement  to  raise 
portions  for  younger  children, 
and  mortgaged  to  secure  the 
repayment  of  money  actually 
raised  before  the  date  of  the 
deed  exercising  the  statutory 
power.  The  third  exception  will 
arise  where  the  tenant  for  life 
has  granted  a  lease  of  the  settled 
lands,  either  by  virtue  of  his 
estate  or  of  an  express  or  of  the 
statutory  power,  and  afterwards 
sells  the  lands  under  the  Settled 
Land  Acts.  See  ante,  p.  128 ;  post. 
Part.  IV.,  Ch.  i.  &  ii..  Part  VI. 

(k)  Stat.  45  &  46  Vict.  o.  38, 
3.  20.  See  ante,  pp.  122 
125—131. 
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Declaration 
vesting  land 
in  future 
trustees. 


in  the  settlement,  even  thougli  lie  himself  should  have 
merely  an  equitable  estate  for  life  (1).  When  a  tenant 
for  life  exercises  his  power  of  conveyance  under  this  Act, 
the  legal  estate  in  the  settled  land  is,  by  the  force  of  the 
statute,  taken  away  from  the  persons  in  whom  it  has 
been  previously  vested  and  conveyed  to  the  lessee, 
purchaser  or  other  person,  to  the  extent  specified  in  the 
deed,  by  which  the  lease,  purchase  or  other  transaction 
is  carried  out.  Thus  the  estate  limited  by  such  a  deed 
arises  solely  by  virtue  of  the  Act,  which  has  empowered 
the  tenant  for  life  to  convey.  The  operation  of  such  a 
statutory  power  is  therefore  different  from  that  of  a 
power  to  appoint  the  use  of  land,  which  takes  effect 
under  the  Statute  of  Uses.  So  that  if  land  be  conveyed 
under  a  statutory  power  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs,  B.,  not  A.,  will  take  the  fee  simple 
at  law  (m).  Another  example  of  estates  arising  by  force 
of  statute  upon  the  execution  of  a  statutory  authority 
is  afforded  by  the  effect  of  a  declaration  made  by  a 
person  appointing  new  trustees  under  the  Trustee  Act, 
1893,  that  the  estate  in  any  land,  which  is  subject  to  the 
trust,  shall  vest  in  the  persons  who  will  thenceforward 
be  the  trustees  (n). 


(1)  See  ante,  p.  199. 

(m)  Ante,  pp.  185,  417; 


Sug. 


Pow.  45,  146,  196--198. 
(n)  See  ante,  p.  206. 
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CHAPTER.  IV. 

OF   REMOTENESS    OF  LIMITATION. 

The  limitation  of  estates  to  arise  at  a  future  time  by  Limitations 
way  of  shifting  use  or  executory  devise  must  conform  ^^^gj^^^".' 
to  the  requirements  of  a  rule,  known  as  the  rule  against  ness. 
perpetuities  ;    or  else  it  will  be  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  the  hberty  of  alienation  shall 
not  be  exercised  to  its  own  destruction,  and  that  all 
contrivances   shall   be   void,    which   tend   to   create   a 
perpetuity,  or  to  place  property  for  ever  out  of  reach  Perpetuity, 
of  the   exercise   of   the  power   of  alienation  (a).     This 
principle  appears  to  have  been  first  applied  in  effect, 
when  it  was  held  that  a  general  restraint  upon  alienation  General 
annexed  to  a  gift  of  land  is  repugnant  and  void  (b).     But  restraint  ^^^^ 
the  term  perpetuity  and  the  general  principle  of  law 
forbidding  the  creation  of  a  perpetuity  are  first  met 
with,  after  it  had  become  well  settled  that  an  estate  tail  Prohibition 
might  be  barred  by  a  common  recovery,  amongst  the  g^tg^[""® 
reasons  given  for  deciding  that  any  contrivance  to  restrain 
a  tenant  in  tail  from  suffering  a  recovery  shall  be  of  no 
effect  (c).     When  the  law  came  to  recognise  as  valid 
the  limitation  of  estates  in  remainder  to  unborn  children, 

(a)  Nottingham,    C,    Hmoard  372,  412,  416  ;   London  <k  Soutk- 

V    Duke,  of  Norfolk,   2  Swanst.  Western  Railway  Co.  v.   Gomm, 

454,  460  ;   3  Cha.  Ca.  17,  20,  25,  20  Ch.  D.  562. 

31—36 ;  Stanley  v.  Leigh,  2  P.  W.  (6)  Litt.    s.    360  ;     Co.    Litt. 

686,  688  ;    Stephens  v.  Stephens,  223  a ;    see   ante,  pp.  2,  n.  (c), 

Ca.  t.  Talb.  228,  232  ;  Thellusson  84—86. 

V.  Woodford,  4  Ves.  227,  314,  11  (c)  1  Rep.  84  a,  88  a,  131  b  ; 

Ves.  112,  133,  134,  146;    Main-  6  Eep.  40  a  ;   10  Rep.  42  b  ;   Cro. 

waring  v.   Baxter,   5   "Ves.   458  ;  Jao.  696 — 698  ;    ante,  p.  101  and 

Cadell  V.  Palmer,   1  CI.  &  Fin.  note  (o). 
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Gradual 
development 
of  the  rule 
restraining 
the  creation 
of  executory 
interests. 


and  further  to  admit  the  creation  of  future  estates  by 
way  of  shifting  use  and  executory  devise  {d),  it  was  seen 
that  such  devices,  unless  restrained  within  due  bounds, 
might  pave  the  way  to  perpetual  settlement  of  land  ; 
and  the  same  principle  of  policy  was  again  invoked  (e). 
In  the  case  of  future  estates  to  arise  by  way  of  shifting 
use  and  executory  devise,  these  due  bounds  were 
gradually  settled  by  successive  decisions.  Such  estates 
were  allowed  to  take  effect,  at  first,  within  the  compass 
of  an  existing  life  ( / ) ;  then  within  a  reasonable  time 
after  (g).  This  reasonable  time  after  an  existing  life 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actually  entitled  under  the  instrument,  by  which 
the  executory  estate  was  conferred  Qi).  After  this,  it 
was  held  that  any  number  of  existing  lives  might  be 
taken  (i).  Finally,  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  should  be  a  term  of 
twenty-one  years,  independently  of  the  minority  of  any 
person,  whether  entitled  or  not ;  with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  {j ). 


The  rule 
against  per- 
petuities. 


The  rule  so  settled  is  what  is  generally  called  "  the 
rule  against  perpetuities  "  ;  and  it  will  be  convenient 
so  to  refer  to  it.  It  requires  every  future  estate  limited 
to  arise  by  way  of  shifting  use  or  executory  devise  to  be 
such  as  must  necessarily  arise  (if  at  all)  within  the  com- 
pass of  existing  lives  and  twenty-one  years  after,  with 


(d)  Ante,  pp.  386—389,  410, 
434—436. 

(e)  See  Cro.  Jac.  590— 593  ;  12 
Mod.  287,  and  cases  cited  in 
note  (a),  above  ;  Fearne,  C.  B. 
430  ;  Gilb.  Uses,  260  sq.,  3rd  ed. 
by  Sugden. 

( / )  Howard  v.  Duke  of  Nor- 
folk, 3  Ch.  Ca.  14  ;  2  Swanst. 
454. 

(g)  Marks  v.  Marks,  10  Mod. 
419. 

(h)  Stephens  v.   Stephens,  Ca. 


t.  Talb.  228. 

(i)  Thellusson  v.  Woodford,  4 
Ves.  227,  11  Ves.  112.  Any 
persons  may  be  selected  ;  but 
thev  must  be  ascertainable  ;  Ee 
JKoore,  1901,1  Ch.  936. 

(j)  Cadell  V.  Palmer,  7  Bhgh, 
N.  S.  202;  Cole  v.  Sewell,  2 
H.  L.  C.  186,  232,  233  ;  see  He 
Wilmer's  Trusts,  1903,  2  Ch. 
411  ;  Villar  v.  Gilbey,  1907, 
A.  C.  139. 
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the  possible  addition  of  the  period  of  gestation,  in  the 

case  of  some  person  entitled  being  a  posthumous  child. 

But  if  no  lives  are  fixed  on,  then  the  term  of  twenty-one 

years  only  is  allowed  {k).     And  every  executory  estate, 

which  might,  in  any  event,  transgress  the  limits  so  fixed, 

will  from  its  commencement  be  absolutely  void.     For 

instance,  a  gift  by  way  of  shifting  use  or  executory  devise  Exampio 

to  the  first  son  of  A.,  a  bachelor,  who  shall  attain  the  age 

of  twenty-four  years,  is  void  for  remoteness  [l).     For 

if  A.  were  to  die,  leaving  a  son  a  few  months  old,  the 

estate  of  the  son  would  arise,  under  such  a  gift,  at  a  time 

exceeding   the   period   of   twenty-one   years   from   the 

expiration  of  the  life  of  A.,  which,  in  this  case,  is  the  life 

fixed  on.     But  a  gift  to  the  first  son  of  A.  who  shall 

attain  the  age  of  twenty-one  years  will  be  valid,  as 

necessarily  falling  within  the  allowed  period.     When  a 

gift  is  infected  with  the  vice  of  its  possibility  exceeding 

the  prescribed  limit,  it  is  at  once  and  altogether  void 

both  at  law  and  in  equity.     And  even  if,  in  its  actual 

event,  it  should  fall  greatly  within  such  limit,  yet  it  is 

still  as  absolutely  void  as  if  the  event  had  occurred 

which  would  have  taken  it  beyond  the  boundary.     If,  Exception 

however,  the  executory  limitation  should  be  in  defeasance  "^^^^^  by  an 

of,  or  immediately  preceded  by,  an  estate  tail,  then,  as  estate  tail 

(k)  Lewis  on  Perpetuities,  172  ;  example  given  in  the  text,  if  the 

1  Jarm.  Wills,  298,  299,  6th  ed.  ;  gift  were  made  by  will,  and  A. 

see  English  v.  Oliff,  1914,  2  Ch.  were  to  die  before  the  testator, 

376.  leaving  a  son,  it  would  be  valid  ; 

(Z)  Newman    v.    Newman,    10  for   the   person   to    take   would 

Sim.    51  ;     Griffith   v.    Blunt,    4  have    been    ascertained    at    the 

Beav.  248  ;    1  Jarm.  Wills,  327,  testator's  death,  and  the  estate 

328,  6th  ed.     In  the  case  of  an  given  to  him  must  in  such  case 

executory  gift  by  wiU,  however,  necessarily  arise  within  a  life  in 

the  time  within  which  the  estate  being,   viz.   his   own.     And   the 

given   must   arise    is    computed  gift  would  also  be  valid  if  a  son 

from  the  death  of  the  testator,  of  A.  had  attained  twenty-four 

to  whom  knowledge  of  the  cir-  before     the     testator's     death, 

cumstances     then     existing     is  though  A.  survived  the  testator ; 

imputed.     So  that  a  gift,  which  1    Jarm.    Wills,    300,    6th    ed.  ; 

would  have    been   void    if  the  Picken  v.  Matthews,  10  Ch.  D. 

testator  had   died   immediately  264 ;   Re  Thompson,  1906,  2  Ch. 

after  making  his  will,  may  be  199. 
valid  at  his  death.     Thus  in  the 
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the  estate  tail  and  all  subsequent  estates  may  be  barred 
by  the  tenant  in  tail,  the  remoteness  of  the  event  on 
which  the  executory  limitation  is  to  arise  will  not  affect 
its  validity  (m). 

Executory  Executory    limitations    contained    in    instruments 

take  effect  on  coming  into  Operation  after  the  year  1882  are  subject 
failure  of  to  a  further  restriction  imposed  by  the  Conveyancing 
Act,  1882  (w)  ;  in  which  it  is  enacted  that,  where  there 
is  a  person  entitled  to  land  for  an  estate  in  fee,  or  for  a 
term  of  years  absolute  or  determinable  on  life,  or  for  a 
term  of  life,  with  an  executory  limitation  over  on  default 
or  failure  of  all  or  any  of  his  issue,  whether  within  or 
at  any  specified  period  of  time  or  not,  that  executory 
limitation  shall  be  or  become  void  and  incapable  of  taking 
effect,  if  and  as  soon  as  there  is  living  any  issue  who  has 
attained  the  age  of  twenty-one  years,  of  the  class  on 
default  or  failure  whereof  the  limitation  over  was  to  take 
effect. 

Restriction  In  addition  to  these  limits,  a  restriction  is  imposed 

tiin^"'"^''^'"  by  tlie  Accumulations  Act,  1800  (o),  commonly  caUed 

the   Thellusson  Act,    on   attempts  to   accumiilate  the 

income  of  property  for  the  benefit  of  some  future  owner. 

This  Act  was  occasioned  by  the  extraordinary  will  of 

Mr.  Thellus-    Mr.  Thellusson,  who  directed  the  income  of  his  property 

son's  will.        ^Q  i^g  accumulated  during  the  lives  of  all  his  children, 

grandchildren  and  great-grandchildren  who  were  living 

at  the  time  of  his  death,  for  the  benefit  of  some  future 

descendants  to  be  living  at  the  decease  of  the  survivor  (p) ; 

thus  keeping  strictly  within  the  rule  which  allowed  any 

number  of  existing  lives  to  be  taken  at  the  period  for  an 

(m)  Butler's  note  (A.)  to  Fearne,  (»)  Stat.  45  &  46  Vict.  c.  39, 

C.  R.  562  ;    Lewis  on  Perpetui-  s.    10.     See    Wms.    Conv.    Stat, 

ties,  669.    See  ante,  p.  409,  n.  (6) ;  288. 

Heasman  v.  Pearse,  L.  R.  7  Ch.  (o)  Stat.  39  &  40  Geo.  III.  u. 

275  ;    Be  Haygarth,  1912,  1  Ch.  98  ;   Fearne,  C.  R.  538,  ii.  (x). 

510  ;  Be  Mountgarret,  1919,  2  Ch.  (p)  4  Ves.  227  ;  Fearne,  C.  R 

294.  436,  n. 
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executory  interest.     To  prevent  the  repetition  of  such 

a  cruel  absurdity,  the  Act  forbids  the  accumulation  of  Accumu^- 
r  1  T  1      1  •  r       I.    T  tions  Act, 

income  tor  any  longer  term  than  the  lite  of  the  grantor  igoo. 

or  settlor,  or  twenty-one  years  from  the  death  of  any 
such  grantor,  settlor,  devisor  or  testator,  or  during  the 
minority  of  any  person  living,  or  en  ventre  sa  mere  at 
the  death  of  the  grantor,  devisor,  or  testator,  or  during 
the  minority  only  of  any  person  who,  under  the  settle- 
ment or  will,  would  for  the  time  being,  if  of  full  age,  be 
entitled  to  the  income  directed  so  to  be  accumulated  {q). 
But  the  Act  does  not  extend  (r)  to  any  provision  for 
payment  of  debts,  or  for  raising  portions  for  children  (s), 
or  to  any  direction  touching  the  produce  of  timber  or 
wood.  Nor  does  it  apply  to  a  trust  to  expend  part  of 
the  income  of  a  landed  estate  in  maintaining  the  property 
in  good  repair  {t).  Any  direction  to  accumulate  income, 
which  may  exceed  the  period  thus  allowed,  is  valid  to 
the  extent  of  the  time  allowed  by  the  Act,  but  void  so 
far  as  this  time  may  be  exceeded  (u).  And  if  the 
direction  to  accumulate  should  exceed  the  limits  allowed 
by  law  for  the  creation  of  executory  interests,  it  will  be 
void  altogether,  independently  of  the  above  Act  (x). 
By  the  Accumulations  Act,  1892  {y),  the  accumulation  Acoumula- 
of  income  for  the  purchase  of  land  is  prohibited  for  any  jg92_ 
longer  period  than  during  the  minority  or  respective 

(?)   Wilson  V.   Wihmi,  1  Sim.  Carrick,  5  Ch.  D.  984,  997,  998, 

N.  S.  288  ;  Re  Gattell,  1907,  1  Ch.  11  Ch.  D.  873  ;   Re  Travis,  1900, 

567  ;   Re  Cattell,  1914,  1  Ch.  177.  2  Ch.  541  ;    Re  Hmvkins,  1916, 

(r)  Sect.  2.  2   Ch.   570  ;     Re  Garside,    1919, 

(s)  See  Halford  v.    Stains,   16  1  Ch.  132. 

Sim.  488,  496  ;   Bacon  v.  Proctor,  (x)  Southampton    v.    Hertford, 

T.  &  E.  31 ;  Bateman  v.  Hotchkin,  2  V.  &  B.  54,  13  B.  R.  18  ;   Ker 

10    Beav.    426;     Barrinqton    v.  v.  ZIm?i^o»?io»,  1  Dr.  &  War.  509  ; 

Liddell,  2  De  G.  M.  &  G.  480  ;  Curtis  v.  Lukin,  5  Beav.    147  ; 

Edwards  v.  Tuck,  3  De  G.  M.  &  Boughton  v.  James,  1  Coll.  26  ; 

G.  40  ;    Re  Elliott,  1918,  2  Ch.  Scarisbrick    v.    Skelmersdale,    17 

150.  Sim.  187  ;    Turvin  v.  Newcome, 

(t)   Vine   V.    Raleigh,    1891,    2  3  K.  &  J.  16. 

Ch.  13.  (y)  Stat.  55  &  56  Vict.  c.  58. 

(u)  1  Jarm.   Wills,  380,  381,  See  Re  Glutterbuck,  1901,  2  Ch. 

6th  ed.     See  Re  Lady  Rosslyn's  285 ;    Re  Llanover,  1903,  2  Ch. 

Trust,  16  Sim.  391  ;    Ralph  v.  330. 
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minorities  of  any  person  or  persons  who  under  the 
instrument  directing  the  accumulation  would,  for  the 
time  being,  if  of  full  age,  be  entitled  to  receive  the 
income  so  directed  to  be  accumulated. 


Rules  for 
creation  of 
contingent 
remainders. 

Rule  1. 


Let  US  now  return  to  the  rules  governing  the  creation 
of  contingent  remainders.  We  have  considered  the  first 
of  these,  that  the  freehold  must  never  be  without  an 
owner,  or  that  every  contingent  remainder  must  be 
supported  by  a  particular  estate  of  freehold  (z).  And 
it  will  be  remembered  that,  in  consequence  of  this  rule, 
every  contingent  remainder  must  vest  during  the 
continuance  or  immediately  on  the  termination  of  the 
particular  estate,  or  it  will  fail  altogether  (a).  Also,  that 
the  Contingent  Remainders  Act,  1877,  now  saves  from 
this  consequence  of  the  rule  every  contingent  remainder 
created  after  the  Act  which  would  have  been  valid  if 
originally  created  as  a  shifting  use  or  executory  devise  (6). 
We  have  now  seen,  however,  that  for  a  limitation  to  be 
valid  as  a  shifting  use  or  executory  devise,  it  must 
conform  with  the  rule  against  perpetuities  (c).  No 
contingent  remainder  will  therefore  be  preserved  by  this 
Act,  unless  it  be  such  as  must  necessarily  vest  within  the 
duration  of  existing  lives  and  twenty-one  years  after. 
Thus,  if  land  be  granted  after  1877  to  A.,  a  bachelor, 
for  life,  and  after  his  death  to  his  first  son  who  shall 
attain  the  age  of  twenty-four  years,  the  gift  to  A.'s  son 
is  good  as  a  contingent  remainder,  and  may  take  effect 
if  a  son  of  A.  attain  twenty-four  in  A.'s  lifetime  (d). 
But  if  A.  die  before  any  son  of  his  attain  twenty-four, 
the  contingent  remainder  to  A.'s  son  will  fail  altogether, 
by  the  common  law  rule,  as  not  having  vested  before  or 
at  the  termination  of  the  particular  estate.  And  it 
will  not  be  saved  by  the  Act  of  1877  (e) ;    because,  as 


(2;)  Ante,  p.  391. 
(a)  Ante,  p.  393. 
(6)  Stat.  40  &  41  Vict. 
ante,  p.  394. 


33; 


(c)  Ante,  p.  441. 

(d)  Ante,  p.  397. 

(e)  Ante,  p.  394. 
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we  have  seen(/),   it  would  not  have  been  valid   if 
originally  created  as  a  shifting  use  or  executory  devise. 

The  liability  of  contingent  remainders  to  be  destroyed  Perpetuity 
by  the  act  of  the  tenant,  on  whose  particular  estate  they  "ntingent  °* 
depended,  was  a  great  safeguard  against  the  creation  remainders, 
of  a  perpetuity  (g).    But  if  there  had  been  no  check  but 
this,  a  perpetual  settlement  might  possibly  have  been 
made,   after  the  introduction  of  trustees  to  preserve 
contingent  remainders  (h),  by  giving  life  estates  succes- 
sively in  remainder  to  successive  generations  of  children. 
The  opinion  had,  however,  been  expressed,  as  early  asropham's 
the  end  of  the  sixteenth  century,  that,  if  a  feoffment  ^^^X/J^'^ 
were  made  to  the  use  of  A.  for  life  and  after  to  the  use  '^^^• 
of  every  person  who  should  be  his  heir  for  the  term  of 
the  life  of  such  heir  only,  such  limitation  to  the  use  of 
the  heirs  successively  was  void,  as  being  no  good  limita- 
tion of  an  estate  of  inheritance  but  an  attempt  to  create 
perpetual  life  estates  and  as  not  being  agreeable  with  the 
rule  of  law  as  to  estates  in  possession  (i).     This  opinion 
appears   to   have   been   taken   by   those   concerned  in 

(/)  ^4rete,  p.  441.  given    to    his    ancestor;     ante, 

(?)  Ante,  pp.  400,  439  ;    see  1  pp.  70,  375  sq.     At  the  date  of 

Rep.  120,  131  b.  Chudleigh's   case    there    was    no 

(h)  Ante,  p.  404.  precise  rule  of  law  yet  formu- 

(i)  Popham,  C.  J.,  Chudleigh's  lated  that,  on  a  gift  of  land  to 

case,   1   Rep.    113   b,   138  a,   in  A.    for    life,    and    then   to    A.'s 

which  the  decision  was  that  con-  first   (unborn)   son   for   life   and 

tingent   remainders    created    by  then  to  that  son's  first  son,  the 

way    of    use    executed    by    the  last    remainder    only    is    void. 

Statute    of    Uses    are     equally  Popham  evidently  thought  that, 

destructible  with   those   created  in  the  case  he  put,  the  limitation 

by  a  limitation  at  common  law  to  the  heirs  would  be  wholly  void, 

(see    ante,    pp.    189,    400    sq.).  And    it    is    evident    from    the 

Popham's    point    was    that,    in  different  opinions  given  in  Man- 

order   to    be   executed   as   legal  ning  v.   Andrews,   1   Leon.   256, 

estates   by   the   statute,   estates  and  the  argument  of  Coke,  A.-G., 

limited   in  the  use  of  the  land  in  Perrot's  case,  Moore,  368,  371, 

must  conform  with  the  rules  of  372,  that  it  was  tlien  doubtful 

law.     It  is  thought  the  rule  of  what     construction     should     be 

law   above   referred   to   is   that  placed  on  a  gift  to  A.  for  life  and 

which    prevents    the    heir    from  then  to  an  unborn  child  of  his 

taking  any  interest  as  purchaser  for  life  and  then  to  a  child  of  that 

under    a    limitation    to    him    in  child, 
remainder    after    a    life    estate 
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Invalidity  of 
life  estates 
given  to 
successive 
generations 
of  unborn 


drawing  settlements  of  land  in  the  modern  form  generally 
adopted  after  the  Restoration  (j)  as  a  pronouncement  of 
the  invalidity,  not  only  of  the  attempt  to  give  life  estates 
to  a  man's  heirs  to  take  successively  after  him,  but  also 
of  the  limitation  in  remainder  of  successive  life  estates 
to  successive  generations  of  unborn  children  {Jc).  For 
the  conveyancing  practice  established  with  regard  to 
such  settlements  was  (as  it  still  is)  to  limit  the  land  to 
an  intended  husband,  or  eldest  son  coming  of  age,  for 
life,  with  remainder  to  his  unborn  sons  successively  in 
tail  [l).  And  attempts  to  confer,  by  way  of  remainder, 
successive  life  estates  on  successive  generations  of  unborn 
issue  were  held  to  be  void  as  violating  the  principle  of 
legal  policy  mentioned  above,  except  only  with  respect 
to  any  estates  limited  to  the  unborn  children  of  living 
persons  (m).  After  a  time,  the  restraint  so  imposed  on 
the  creation  of  successive  contingent  remainders  came 
to  be  generally  defined  in  a  rule  adopted  by  conveyancers 
and  quoted  by  judges,  that  an  estate  given  to  an  \mborn 
person  for  life  cannot  be  followed  by  any  estate  to  any 
child  of  such  unborn  person.  And  it  was  allowed  on  all 
hands  that,  if  such  a  limitation  were  made,  the  estate 
given  to  the  child  of  the  unborn  person  would  be  void  (n). 
The  reason  assigned  for  this,  however,  was  not  always  the 
same ;  for  the  origin  of  the  rule  was  attributed  some- 
times to  the  general  policy  of  the  law  restraining  attempts 
to  create  a  perpetuity,  sometimes  to  the  old  doctrine 
which    prohibited    double    possibilities  (o).     This    rule 


ij)  Ante,  pp.  119, 120, 189,  404. 

{k)  See  Shep.  Touch.  506  ; 
Gilb.  Uses,  147,  260,  3rd  ed.  by 
Sugden. 

{1}  See  the  books  cited  in  note 
(I)  to  p.  125,  ante  ;  Feame,  C.  R. 
502. 

(m)  Ante,  p.  439  ;  Humberston 
V.  Humberston,  1  P.  W.  332,  1 
Atli.  593  ;  Marlborough  v.  Oodol- 
phin,  1  Eden,  404,  411,  414— 
419  ;  /Seaward  v.  Willock,  5  East, 
198,  205;    Beard  v.    Westcott,  5 


Taunt.  393. 

(«)  Marlborough  v.  GodolpMn, 
1  Eden,  415,  416  ;  2  Cases  and 
Opinions,  432 — 441  ;  Hay  v.  Earl 
of  Coventry,  3  T.  R.  86,  1  R.  R. 
652  ;  Brudenell  v.  Elwes,  1  East, 
452,  6  R.  R.  310  ;  Feame's  Post- 
huma,  215  ;  Feame,  C.  R.  502, 
565,  Butl.  note  ;  2  Prest.  Abst. 
114;  Sug.  Pow.  393. 

(o)  Ante,  p.  395  ;  Fearne,  C.  R. 
251,  n.,  502,  565,  n.  ;  Co.  Litt. 
271   b,  n.   (1),  vii.  2;    Vaizey, 
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gained  authority  from  general  use  (p).  After  the  period 
allowed  for  the  creation  of  executory  interests  had  been 
extended  to  an  independent  term  of  twenty-one  years 
after  the  duration  of  existing  lives  (q),  it  was  much 
debated,  whether  the  rule  so  applied  to  contingent 
remainders  was  a  separate  and  independent  rule  of  law 
or  was  merely  an  instance  of  the  settled  rule  against 
perpetuities  (r).  But  limitations  likely  to  raise  this 
question  were  eschewed  in  practice  (s).  The  point  first 
came  before  the  Courts  in  1889,  when  the  judges  were 
not  inclined  to  sanction  any  possible  extension  of  the  time 
of  settlement.  Accordingly,  the  rule  formulated  as  The  rule  in 
above  mentioned  for  contingent  remainders  was  declared  ^f'^J' 
to  be  an  independent  rule  of  law ;  and  a  remainder 
limited  to  the  child  of  an  unborn  person,  after  a  life 
estate  to  the  unborn  parent,  was  held  to  be  void,  not- 
withstanding that  the  gift  in  remainder  had  been 
expressly  confined  to  such  child  of  the  unborn  parent 
as  should  be  born  within  the  compass  of  lives  existing 
at  the  time  of  the  gift  {t).  The  creation  of  contingent  Rule  2. 
remainders  of  legal  estates  is  therefore  subject  to  this 
rule,  that  an  estate  cannot  well  be  limited,  in  remainder 
after  an  estate  given  to  an  unborn  person  for  life,  to  any 
child  of  such  unborn  person  (u). 

L.  Q.  E.  vi.  419.     Historically,  son,  Prec.  Conv.  vol.  iii.  pp.  336 

the  former  explanation  seems  to  — 338,  3rd  ed.  ;    Jarm.  Wills,  i. 

be  correct.  258,  ii.  845,  4th  ed.  ;   Gray,  Rule 

(p)  Cole  V.  Sewell,  2  H.  L.  C.  against  Perpetuities,  §§  191  sq., 

186,  216  ;  Monypenny  v.  Bering,  284 — 298  h,  2nd  ed. ;    Challis  on 

2    De   G.,  M.    &    6.    145,   170;  Real  Property,  159  ;  183, 2nd  ed. 

Sugden  on  Property,  120  ;  Sugd.  (s)  Davidson,  Prec.  Conv.  vol. 

Real  Prop.  Stat.  285,  n.  (a),  1st  iii.  pp.  338,  986,  3rd  ed. 

ed.,  274,  n.  (a),  2nd  ed.  ;   1  Jarm.  {f)   Whitby  v.  Mitchell,  42  Ch. 

Wills,  221,  1st  ed.,  251,  4th  ed. ;  D.  494,  44  Ch.  D.  85.     The  de- 

Wms.   Real  Prop.   212,   1st  ed.,  cision  in  this  case  gave  rise  to 

276,  13th  ed.  a  great  deal  of  controversy  ;   see 

(?)  Ante,  p.  440.  L.  Q.  R.  vi.  410 ;   xiv.  133,  234 

(r)  See  Lewis  on  Perpetuities,  (by  the  present  writer) ;   xv.  71. 

408  sq. ;    Williams  on  Real  Pro-  (u)  This  rule,  it  is  submitted, 

perty,  211, 212, 1st  ed. ;  227,  406,  does  not  extend  to  make  void  an 

3rd   ed. ;     277,   631,    13th   ed.  ;  estate  limited  to  the  unborn  child 

Tudor's  Leading  Cases  on  Real  of  an  unborn  person  (as  to  the 

Property,  470  S}.,  3rd  ed.;  David-  first  grandson  of  A.,  a  bachelor) 
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Gy-pres  The  above  rule  is,  however,  subject  to  some  modifi- 

cation, when  the  gift  is  made  by  will.  For  in  the  case  of 
a  gift  by  will  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn  son, 
to  his  sons  in  tail,  the  Courts  of  law  have  been  so  in- 
dulgent to  the  ignorance  of  testators  that  they  have 
endeavoured  to  carry  the  intention  of  the  testator  into 
effect,  as  nearly  as  can  possibly  be  done,  without  infringing 
the  rule  of  law  which  makes  such  a  remainder  void. 
Accordingly,  they  take  the  liberty  of  altering  his  will 
to  what  they  presume  he  would  have  done  had  he  been 
acquainted  with  the  rule  which  prohibits  the  son  of  any 
unborn  son  from  being,  in  such  circumstances,  the  object 
of  a  gift.  This,  in  law  French,  is  called  the  cy-pres 
doctrine  (v).  From  what  has  already  been  said,  it  will 
be  apparent  that  t^e  utmost  that  can  be  legally  accom- 
plished towards  securing  an  estate  in  a  family  is  to  give 
to  the  unborn  sons  of  a  living  person  estates  in  tail ; 
such  estates,  if  not  barred,  will  descend  on  the  next 
generation ;  but  the  risk  of  the  entails  being  barred 
cannot  by  any  means  be  prevented.  The  Courts,  there- 
fore, when  they  meet  with  such  a  disposition  as  above 
described,  instead  of  confining  the  unborn  son  of  the 
living  person  to  the  mere  life  estate  given  him  by  the 
terms  of  the  will,  and  annulling  the  subsequent  limita- 
tions to  his  offspring,  give  to  such  son  an  estate  in  tail, 
so  as  to  afford  to  his  issue  a  chance  of  inheriting  should 
the  entail  remain  unbarred.  But  this  doctrine,  being 
rather  a  stretch  of  judicial  authority,  is  only  applied 

in  remainder  expectant  on  the  (v)  Feame,   C.  R.   204,   note  ; 

determination    of    u,    life    estate  1  jarm.  Wills,  288  sg.,  291,  6tli 

given   to   a   living  person  ;     see  ed.  ;   Huniberston  v.  Humberston, 

L.  Q.  R.  xiv.  241.     And  it  is  sub-  1   P.   W.   332  ;     Yanderplank  v. 

mitted  that  a  remainder  limited  King,  3  Hare,  1  ;  Monypenny  v. 

to  the  unborn  child  of  an  unborn  Dering,  16  M.  &  W.  418,  2  De 

person  after  a  remainder  given  to  G.,  M.  &  G.   145;  Hampton  v. 

the  unborn  parent  t'«  (ail  should  Holman,    5    Ch.    D.    183;     He 

be  held  valid  because  it  could  be  Rising,    1904,    1    Ch.    533  ;     Re 

barred  by  a  disentailing  assur-  Hobbs,    1917,    1    Ch.    569 ;     Re 

ance  ;   see  post,  p.  449,  n.  (c).  Eltmi,  1917,  2  Ch.  413. 
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where  the  estates  given  by  the  will  to  the  children  of 
the  unborn  child  are  estates  in  tail,  and  not  where  they 
are  estates  for  life  (w),  or  in  fee  simple  (x).  And  except 
in  the  case  of  executory  trusts  {y),  this  doctrine  cannot 
be  invoked  where  the  effect  of  giving  an  estate  tail  to 
the  parent  would  be  to  include  in  or  exclude  from  the 
line  of  descent  any  class  of  his  issue  who  would  not  or 
would  have  taken  under  the  limitations  in  the  will  (z). 

But  in  the  same  year,  in  which  the  second  rule  here  Rule  3. 
given  was  definitely  established  as  an  independent  rule 
of  law,  a  case  occurred  for  which  the  above  rules  were 
insufScient  to  provide.     Accordingly,  the  policy  of  the  The  rule  in 
law    restraining    every    contrivance    to    create    a    per-         ™''*' 
petuity  {a)  was  again  invoked  ;    and  the  limitation  of 
successive  contingent  remainders  was  declared  to  be 
subject  to  a  further  rule,  which  appears  to  be  this : — 
that  a  contingent  remainder  limited  to  take  eSect  after 
a  contingent  remainder  (6)  will  be  void,  unless  it  must 
necessarily  vest  within  the  period  allowed  by  the  rule 
against  perpetuities  (c).     Thus,  if  land  be  limited  to  A., 

(w)  Semoard  v.  Willock,  5  East,  C.  C.  51  ;    Vanderplank  v.  King, 

198  ;   Be  Richardson,  1904,  1  Ch.  3  Hare,   1  ;    and  the  comments 

332.     See,    however,    per    Rolt,  thereon  in  Be  Mortimer,  ubi  sup. 

L.  J.,  in  Forsbrooh  v.  Forsbrook,  (a)  Ante,  p.  439. 

L.   R.   3   Ch.   93,   99  ;    and  per  (6)  This    rule    can    have    no 

Jesse],   M.    R.,    in   Hampton   v.  application     to     contingent    re- 

Holrnan,  5  Ch.  D.  183,  193.  mainders  limited  to  take  effect 

(x)  Bristow  V.   Warde,  2  Ves.  on  the  termination  of  a  vested 

jun.  336,  2  R.  R.  235  ;    Hale  v.  estate  ;    as  these  are  sufficiently 

Pew,  25  Beav.  335.  restrained  by  the  first  rule  above 

(y)  Ante,  p.  195,  n.  (p).  mentioned  ;    ante,  pp.  393,  394, 

(z)  Be  Mortimer,  1905,  2  Ch.  and  n.  (x),  444. 
502.     See  Pitt  v.  Jackson,  2  Bro . 

(c)  Be  Frost,  43  Ch.  D.  246  ;  followed,  Be  Ashforth,  1905,  1  Ch. 
535  ;  Whitby  v.  Von  Luedecke,  1906,  1  Ch.  783.  See  1  Jarm.  Wills, 
368  sq.,  6th  ed.  As  to  the  view  taken  by  the  late  Mr.  Charles  Sweet 
of  the  rule  on  which,  in  his  opinion,  the  case  of  Be  Frost  ought  to 
have  been  decided,  see  ante,  p.  396,  n.  (1).  The  rule  for  which 
Mr.  Sweet  contended  rests  solely  upon  the  authority  of  the  dicta  in 
Chapman  v.  Brown,  3  Burr.  1626,  3  Bro.  P.  C.  269,  and  the  opinions 
of  Mr.  Wilbraham  and  Mr.  Yorke,  advising  as  counsel ;  see  2  Cases 
and  Opinions,  426,  427,  440.  It  is  certainly  open  to  contention  that 
there  is  such  a  rule,  and  it  is  arguable  in  the  Court  of  Appeal  that 
Be  Frost  and  Whitby  v.  Von  Luedecke  ought  to  have  been  decided  by 
W.R.P.  29 
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a  bachelor,  for  life,  and  after  His  death  to  his  first  son 
for  life,  and  after  the  son's  death,  to  A.'s  eldest  daughter 
who  shall  then  be  living  ;  here  the  contingent  remainder 
to  A.'s  eldest  daughter  living  at  his  son's  death  will 
be  void  ;  because  it  could  not  vest  till  the  son's  death, 
which  might  obviously  occur  more  than  twenty-one 
years  after  the  death  of  A.  {d).     This  rule,  however,  is 

that  rule.  There  is  a  substantial  diflEerence  between  that  rule  (which 
is,  that  any  contingent  remainder  limited  to  take  effect  on  condition 
of  the  vesting  of  a  prior  contingent  remainder  is  absolutely  void) 
and  the  rule  actually  applied  in  Re.  Frost  and  Whitby  v.  Von  lyuedecke 
and  stated  in  the  text.  It  is  submitted,  however,  that  either  of  these 
rules  must  be  a  particular  application  of  the  general  principle  of  legal 
policy  restraining  every  contrivance  to  create  a  perpetuity  {ante, 
p.  439) ;  that  this  principle  is  a  living  principle  of  law,  not  yet 
exhausted  in  bringing  forth  particular  instances  of  its  validity  ;  and 
that  if  the  judges  who  decided  Se  Frost  and  Whitby  v.  Von  I/iiedecke 
chose  to  apply  this  general  principle  in  a  case,  which  had  not  pre- 
viously occurred,  by  the  particular  rule  stated  in  the  text,  their 
decision,  until  overruled,  must  be  regarded  as  law  and  of  greater 
weight  than  the  dicta  and  opinions  on  which  Mr.  Sweet  relied.  It 
must  be  remembered,  too,  that  contingent  remainders  and  executory 
interests  should  not  be  regarded  as  being  all  valid  unless  they  trans- 
gress certain  rules.  The  old  rule  of  law,  which  still  persists  as  to 
gifts  to  take  effect  at  common  law  in  possession,  was  that  every  gift 
of  land  or  goods  must  be  made  to  a  person  in  existence  and  ascer- 
tained at  the  time  of  the  gift,  or  it  will  be  void  ;  see  ante,  pp.  386,  387 ; 
and  as  to  gifts  in  possession,  Brett  v.  Bigden,  1  jPlowd.  340,  345  ;  Good- 
right  V.  Wright,  1  Strange,  25,  31  ;  I  Rep.  100  b,  101  a  ;  Stevens  v. 
Lawton,  Cro.  Eliz.  121  ;  Re  Coleman  and  Jarrom,  4  Ch.  D.  165  ;  Perk. 
ss.  52—54,  204 ;  Co.  Litt.  2,  3,  9  a  ;  Shepp.  Touch.  204,  234,  235. 
Gifts  to  unascertained  persons  are  now  allowed,  as  we  have  seen,  if 
made  by  way  of  contingent  remainder  or  executory  interest ;  see  ante, 
pp.  387  5?.,  409  sg.  But  this  is  properly  an  exception  to  the  above 
general  rule.  And  the  law  really  is  that  certain  gifts  to  unascertained 
persons,  made  by  way  of  contingent  remainder  or  executory  interest 
and  conforming  with  the  conditions  laid  down  by  law  as  not  infringing 
on  the  general  prohibition  of  a  perpetuity  {ante,  p.  439),  have  been 
allowed  to  be  good  :  but  all  limitations  by  way  of  contingent  remainder 
or  executory  interest  which  do  not  conform  with  these  conditions  are 
invalid  as  transgressing  the  general  rule  against  gifts  to  persons 
unascertained ;  consider,  for  example,  Marlborough  v.  Oodolphin, 
1  Eden,  404,  415  sq.  The  attempted  gifts  in  Re  Frost  and  Whitby 
V.  Von  Luedecke  were  of  interests  never  before  allowed  to  be  good, 
and  they  failed  for  the  above  reason. 

yd)  It  has   been  held  that  if  A.  who  shall  then  be  living)  is 

land  be  limited  to  A.,  a  bachelor,  void  ;     for    A.    may    marry    a 

for  his   life,  with   remainder  to  woman  who  was  unborn  at  the 

•                 any     woman     whom     he     may  date  of  the  gift  to  A.  ;   Re  Frost, 

marry  and  who  may  survive  him  43  Ch.  D.  246.     But  if  the  land 

for     her     life,     any     remainder  be  further  limited  in  remainder 

limited  to  vest  only  on  the  death  after  such  a  gift  to  A.  and  his 

of  A.'s  widow  (as  to  any  son  of  widow,  to  the  first  sou  or  any 
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subject  to  the  proviso,  that  it  shall  not  apply  to  the 

case  of  a  contingent  remainder  limited  to  take  effect 

on  the  termination  of  an  estate  tail  originally  limited 

as  a  contingent  remainder  ;    for  in  this  case  the  latter 

remainder  may  be  defeated  by  barring  the  entail ;    it 

does  not  therefore  tend  to  tie  up  property  beyond  all 

power  of  alienation  (e).     It  should  be  noted  that  all  Limitations 

limitations  ulterior  to  a  void  remainder  are,  as  a  rule,  ^^j^ 

also  V0id(/).  remainder. 

Contingent  remainders  of  trust  estates  (g)  are  void  Contingent 
if  they  are  limited,  so  that  they  may  exceed  the  hmit  of™^"t'^''''^ 
prescribed   by   law   to   the   creation   of   executory   in-  estates, 
terests  (h).     Thus,  if  land  be  conveyed  unto  and  to  the 
use  of  trustees  and  their  heirs,  upon  trust  for  A.  for  life,  Abbiss  v. 
and  after  his  decease  for  such  son  of  A.  as  shall  first    ™"^2/- 
attain  the  age  of  twenty-four  years,  the  limitation  to  the 
son  of  A.  is  void  for  remoteness  (i).     This  was  so  decided 
on   the   ground   that   contingent   remainders    of   trust 
estates,  which  have  always  been  held  to  be  indestructible 
interests,  not  depending  for  their  support  on  the  con- 
tinued existence  of  a  prior  equitable  estate  of  freehold, 
are  not  truly  estates  in  remainder,  taking  effect  by  way 
of  succession  on  the  determination  of  a  prior  estate,  but 
partake  rather  of  the  nature  of  executory  interests  (k). 
It  has  nevertheless  been  held  that  contingent  remainders 

other   child   of   A.    simply,   this  Mmmtgarref,  1919,  2  Ch.  294. 
remainder   is    valid,    because   it  (/)  See  1  Jarm.  Wills,  350  sg., 

must  necessarily  vest  in  interest  6th    ed.  ;     He    Mortimer,    1905, 

at    A.'s    death  ;      Be    Bullocl's  2  Ch.  502,  sed  cjuwre,  whether  in 

Will  Trusts,    1915,   1    Ch.   493  ;  this  case  it  was  rightly  held  that 

Re  Garnham,  1916,  2  Ch.  413  ;  the  vested  remainder  was  void  ; 

not   following  Se  Park's  Settle-  see    Gray,    Perpetuities,    §§   351 

ment,    1914,    1    Ch.    595,   which  sg.  ;     23    L.    Q.    R.    127 ;     Ee 

must    be    taken    to    have    been  Hewitt's  Settlement,  1915,   1   Ch. 

inadvertently  decided  ;  see  1916,  810. 
2  Ch.  416.  (g)  Ante,  p.  406. 

(e)  NioolU  v.  Sheffield,  2  Bro.  (^s)  Abbiss  v.    Burney    17   Ch. 

C.  C.  215  ;   Phillips  V.  Deakin,  1  D.  211. 
M.  &  S.  744  ;    Cole  v.  Sewell,  2         (i)  8.  C.  ;  ante,  p.  441. 
Conn.   &   Laws. '  344,  4   Dru.   &  {h)  S.  0.  :  see  above,  pp.  406, 

War.  1,  2  H.  L.  C.  186;    Sugd.  407;    3  Davidson,  Prec.  Conv. 

Law     of     Property,     120 ;      Be  340,  3rd  ed. 

29—2 
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of  equitable  estates  are  subject,  in  addition,  to  the  precise 
rule  formulated  for  legal  contingent  remainders,  and 
preventing  the  valid  limitation  of  an  estate  in  remainder, 
after  a  life  estate  to  an  unborn  person,  to  his  unborn 
child  to  be  born  or  ascertained  within  the  period  allowed 
by  the  rule  against  perpetuities  (?). 

It  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire 
what  limitations  in  particular  are  held  to  create  a  per- 
petuity, we  find  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  in  another  as  regards  executory  interests,  and 
in  a  third  form  as  regards  contingent  remainders  of 
equitable  estates.  The  result  is  that  the  subject  of 
remoteness  of  limitation  is  particularly  distinguished 
by  what  the  Eomans  termed  inelegantia  juris.  This 
is,  no  doubt,  deplorable ;  but,  as  has  been  already 
pointed  out  (m),  we  must  take  the  law  as  we  find  it. 

Contingent  remainders  of  equitable  estates  may  be 
created,  not  only  by  the  conveyance  of  lands  unto  and 
to  the  use  of  trustees  in  fee  simple,  upon  trust  for  the 
persons  to  become  entitled  under  such  remainders,  but 
also  by  the  limitation  of  contingent  remainders  in  lands, 

(I)  Re  Nash,  1910,  1  Ch.  1  ;  Be  Clarke's  Settlement,  1916,  1  Ch.  467  ; 
see  above,  p.  450.  It  appears  peculiarly  anomalous,  if  equitable 
contingent  remainders  are  to  be  treated  as  analogous  to  executory 
interests  for  the  purpose  of  restraining  gifts  such  as  that  held  void  in 
Abbiss  V.  Burney  (above,  p.  451,  and  n.  (/)  ),  that  they  should  not  be 
allowed  the  same  liberty,  within  the  range  o{  the  rule  against  perpe- 
tuities, as  has  been  definitely  accorded  in  the  cases  of  executory 
interests  in  land  and  equitable  interests  in  personalty.  In  the  case 
of  personalty  it  is  no  objection  to  a  gift,  which  must  vest,  if  at  all, 
within  the  compass  of  existing  lives  and  twenty-one  years  after,  that 
it  is  limited  to  the  child  or  the  issue,  however  remote,  of  an  unborn 
person,  and  follows  after  a  life  interest  given  to  that  unborn  person  ; 
Routledge  v.  Donil,  2  Ves.  jun.  357,  362  ;  Thellusson  v.  Woodford, 
4  Ves.  227,  11  Ves.  112  ;   Re  Bowles,  1902,  2  Ch  650, 

(m)  Ante,  p.  4,  n.  (»). 
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in  which  the  legal  estate  in  fee  simple  is  already  vested 
in  trustees  or  is  outstanding  in  mortgagees  (n).    In  the 
latter  case  it  has  been  considered  that  the  contingent 
remainders  so  limited  retain  the  quality  and  incidents 
of  equitable  contingent  remainders,  although  the  out- 
standing legal  estate  may  subsequently  be  assured  to 
the  uses  of  the  settlement  by  which  the  remainders  were 
created,   with  the  effect  that  the  persons  to  become 
entitled  under  the  contingent  remainders  will  thenceforth 
have  legal  and  not  equitable  interests.     And  it  has  been 
held  that,  if  such  contingent  remainders  were  originally 
preserved  from  failure  by  being  equitable  (o),  they  will 
continue  to  be  so  preserved,  notwithstanding  that  by 
the  conveyance  of  the  outstanding  legal  estate  they  have 
become   legal   remainders  (p).     It   has   also   been   con-  Contingent 
sidered  that  limitations  in  a  will  which  would,  prior  to  ^j.^^g'^'^bv 
the  Land   Transfer  Act,    1897  (q),   have  created  legal  will  taking 
contingent  remainders  are  to  be  construed,  in  case  of  1397  ' 
the    testator's    death    after    that    year,    as    conferring 
equitable  contingent  remainders  ;    because  under  that 
Act  the  legal  estate  vests,  on  the  testator's  death,  in  his 
personal  representatives,  who  are  trustees  for  the  persons 
beneficially  entitled  under  his  will.     And  it  has  been 
decided   that   such   remainders   retain   the   protection 
accorded  to   them  as   equitable  remainders   after  the 
testator's  executors  have  assented  to  the  devise,   on 
which  assent  the  legal  estate  in  the  lands  vests  in  the 
persons  entitled  under  the  will  (r). 

(n)  See  post,  Part   IV.,  Chap.  Ch.  D.  59,  65;   Be  Freme,  1891, 

ii.  3Ch.  167. 

(0)  See  ante,  pp.  406,  407.  (?)  Stat.  60  &  61  Vict.  c.  65. 
{p)  Astley  V.  Micklethwait,  15 

(r)  Re  Eobson,  1916,  1  Ch.  116 ;  see  anle,  pp.  238,  239.     This  was  Cunlingcnt 
the  case  of  a  devise  of  land  to  A.  for  life,  and  after  his  death  to  all  his  remainders 
children,   who  should  attain  the  age  of  twenty-one,  as  tenants  in  ^q  ^  class  of 
common.     At  common  law,  under  such  a  gift  the  land  would  vest,  on  children. 
A.'s  death,  in  those  children  only  of  his  who  had  abeady  attained  that 
age,  to  the  exclusion  of  any  others  ;   because  those  children's  estates 
only  were  ready  to  vest  at  the  determination  of  the  particular  estate  ; 
see  ante,  p.  394,  n.  (y).     And  it  is  a  question  whether  the  other 


Digitized  by  Microsoft® 


454 


OF   INCORPOREAL  HEREDITAMENTS. 


if  they  had 
been  inserted 
in  the  settle- 
ment. 


Estates  under  Where  powers  of  appointment  are  given  in  favoiu:  of 
take^'efiect^as  P^^*^°^^^^  objects,  as  the  appointor's  children  (s),  the 
estates  which  arise  from  the  exercise  of  the  power  take 
effect  precisely  as  if  such  estates  had  been  inserted  in 
the  settlement  by  which  the  power  was  given.  Each 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power  ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
power  (t). 


Succession 
duty. 


As   already   noted,    by   the   Succession   Duty   Act, 
1853  (u),    a   liability   to   payment   of   succession   duty 

children's  estates  would  be  preserved  by  the  Contingent  Remainders 
Act,  1877  (stat.  40  &  41  Vict.  c.  33) ;  ante,  p.  394  ;  see  Williams  on 
Seisin,  Appendix  (B.) ;  i?e  iJoftsore,  1916, 1  Ch.  121, 122.  Butif  lands 
be  given  to  the  use  of  trustees  in  trust  for  A.  for  life,  and  after  his 
death  for  his  children  who  shall  attain  twenty-one,  all  of  A.'s  children 
will  be  entitled  to  share  in  the  land,  although  some  of  them  were  infants 
at  A.'s  death  ;  see  ante,  p.  407  and  n.  (a).  In  Re  Robson,  children 
who  were  infants  at  the  death  of  the  tenant  for  life  were  allowed  to 
share  in  the  land  devised.  This  case  raises  the  question,  What  is  now 
the  effect  of  a  devise  of  land  to  A.  for  life,  and  after  his  death  to  his 
children  who  shall  attain  the  age  of  twenty -four  in  equal  shares  ? 
Before  the  Land  Transfer  Act,  1897,  such  a  devise  was  perfectly 
valid,  but  the  land  would  have  vested  in  such  child  or  children  of  A. 
only  as  had  at  his  death  attained  the  required  age  ;  and  the  share  of 
any  child  of  A.,  who  was  under  twenty -four  at  A.'s  death,  would  not 
have  been  preserved  by  the  Contingent  Remainders  Act,  1877  ;  see 
ante,  pp.  394,  -144.  But  under  a  devise  of  land  to  the  use  of  trustees 
on  trust  for  A.  for  his  life,  and  after  his  death  for  his  children  who  shall 
attain  twenty-four,  the  remainders  so  limited  to  A.'s  children  are 
altogether  void,  if  A.  has  no  child  living  at  the  testator's  death _;  see 
ante,  pp.  441,  n.  (I),  451. 

(s)  Ante,  p.  430. 

(t)  Co.  Litt.  271  b,  n.  (1),  vii. 
2  ;  Whitby  v.  MiteheU,  42  Ch.  D. 
494, 44  Ch .  D.  85  ;  iJe  Nash,  1910 
1  Ch.  1.  It  should,  however,  be 
noted  that,  in  exercising  any 
such  power,  the  appointor  is  con  - 
sidered  to  be  cognisant  of  and  to 
have  regard  to  the  state  of  the 
family  or  the  facts  of  the  case  as 
existing  at  the  time  of  exercising 
the  power,  or  (if  the  power  were 
exercised    by   will)    at    the    ap- 


pointor's death  ;  and  that  any 
such  appointment  will  be  valid 
if  it  confers  upon  the  appointee 
an  interest  which,  having  regard 
to  those  facts,  would  have  been 
valid,  if  limited  by  the  instru- 
ment creating  the  power  ;  Peard 
V.  Kekeifich,  15  Eeav.  166  ; 
WiU'iii-son  V.  Duncan,  30  Beav. 
Ill  ;  Se  Thompson,  1906,  2  Ch. 
199  ;   ante,  p.  441,  n.  {I). 

(u)  Stat.  16  &  17  Viet.  c.  51, 
B3.  2,  20,  which  commenced  on 
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arises  under  every  disposition  of  property  or  devolution 
in  law,  by  reason  whereof  any  person  has  become  bene- 
ficially entitled  in  possession  to  any  property  or  the 
income  thereof  upon  the  death  of  any  person  dying  after 
that  Act ;  except  where  legacy  duty  is  payable  on  such 
accession  of  interest  in  the  property  (x).  So  that 
succession  duty  becomes  payable  on  the  death,  after  the 
Act,  of  a  tenant  for  life  or  in  tail  under  any  settlement 
made  before  or  after  the  Act  (y).  In  such  cases  the  rate 
of  duty  is  determined  by  the  relationship  between  the 
successor  and  the  settlor.  The  dispositions,  which  may 
create  the  liability  to  duty  under  this  Act,  include  the 
exercise  of  a  general  or  limited  power  of  appointment  (z). 
By  the  Finance  Act,  1894  (a),  estate  duty  is  leviable  in  Estate  duty, 
the  event  of  a  death  after  the  1st  of  August,  1894,  not 
only  on  the  principal  value  of  any  property  passing  on 
the  death  (which  has  been  held  to  include  the  passing 
of  property  from  a  tenant  for  life  to  a  remainderman  (b)  ), 
but  also  on  the  principal  value  of  any  property  in  which 
the  deceased  or  any  other  person  had  an  interest  ceasing 
on  the  death  of  the  deceased,  to  the  extent  to  which  a 
benefit  accrues  or  arises  by  the  cesser  of  such  interest  (c). 

the  19th  May,   1853  ;    see  ante,  appointor  is  to  be  deemed  to  be 

p.  280,  ii.  (c)  ;    Wilcox  v.  S?nith,  entitled    to    the    property    ap- 

4  Drew.  40  ;   A.-6.  v.  Middleton,  pointed  as  a  succession  derived 

3  H.  &  N.  125.  from   the   donor   of  the   power. 

(x)  Sect.  18  ;    see  Wms.  Pers.  If  in  such  a  case  the  appoint- 

Prop.  441,  442,  501,  502,  17th  ed.  ment  be  made  to  take  eiiect  on 

{y)  See  2  Wms.  V.  &  P.  1260 —  a  death  (as  if  it  be  exercised  by 

1263  sq.,  1272  sq.,  1284  sq.,  2nd  will,  or  being  made  by  deed,  its 

ed.  operation  be  suspended  until  the 

(z)  Be  Lovelace,  4  De  G,  c&  J.  determination   of   some   life   in- 

340.     In    the    case    of    limited  terest)   the   appointee   will  take 

powers,    the    rate    of    duty    is  the    property    as    a    succession 

determined  by  the  relationship  derived     from     the     appointor ; 

between  the  donor  of  the  power  A.-O.    v.    Upton,    L.    K.    1    Ex. 

and  the  appointee  ;  sect.  4.     The  224. 

general  rule  is  the  same  in  the  (a)  Stat.  57  &  58  Vict.  c.  30, 

case  of  general  powers  ;  Charlton  ss.  1,  2,  24  ;   see  2  Wms.  V.  &  P. 

V.  A.-G.,  4  App.  Cas.  427.     But  1293  sq.,  1310  sq.,  2nd  ed. 
by  sect.  4  upon  the  exercise  of  a  (6)  Cowley  v.  Inland  Revenue 

general  power,  which  has  taken  Commissioners,  1899,  A.  C.  198. 
effect   (i.e.,  become  exercisable)  (c)  See  ante,  p.  284,  n.  (/),  as 

on  a.  death  after  the  Act,  the  to   the   settlement   estate   duty 


Digitized  by  Microsoft® 


456 


OF   INCORPOREAL  HEREDITAMENTS. 


Increment 
value  duty. 


The  same  Act  makes  estate  duty  leviable  in  respect  of 
any  property,  over  which  the  deceased  had  a  general 
power  of  appointment,  whether  the  power  be  exercised 
or  hot  {d).  Increment  value  duty  on  the  occasion  of 
a  death  may  become  payable  in  the  like  events  as 
estate  duty,  with  the  same  exception  as  above  men- 
tioned (p).  The  nature  of  these  duties  has  been  already 
explained  (/). 

Creditors'  Judgments  were  charges  on  the  judgment  debtor's 

reversions™^   estates  in  reversion  or  remainder  under  the  old  law  {g), 
and  re-  though  not  on  contingent  interests  until  they  vested  (h). 

And  the  Judgments  Act,  1838  (i),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expec- 
tancy. As  we  have  seen,  under  the  Land  Charges  Act, 
1900  (k),  a  judgment  does  not  operate  as  a  charge  on 
any  interest  in  land  unless  or  until  a  writ  or  order  for 
the  purpose  of  enforcing  it  is  registered  under  the  Land 
Charges  Act  of  1888  (l)  :  but  when  a  writ  or  order  is  so 
registered,  the  judgment  creditor  obtains  at  once  the 
charge  given  by  the  Judgments  Act,  1838,  although  the 
land  be  not  actually  delivered  in  execution  there- 
under (m).  Estates  in  reversion  or  remainder  expectant 
on  a  freehold  estate  cannot  be  taken  in  execution  under 
a  writ  of  elegit,  which  only  extends  to  lands  of  which 
the    judgment    debtor   is    seised    or   possessed  (n).     It 

(k)  Stat.  63  &  64  Vict.  c.  26, 
s.  2  ;   ante,  p.  294. 

(0  Stat.  51  &  52  Vict.  c.  51, 
s.  5  ;   ante,  p.  293. 

(to)  See  ante,  pp.  292—294. 

(n)  Re  South,  L.  B.  9  Ch.  369. 
As  the  owner  of  tlie  reversion  on 
a  lease  for  years  Is  seised  of  the 
land  (ante,  pp.  37,  n.  (c).  362),  his 
estate  may  be  taken  under  an 
elegit ;  Mayor  of  Poole  v.  Whift, 
15  M.  &  W.  571.  An  order  ap- 
pointing  a  receiver  of  the  profits 
of  a  legal  estate,  to  which  a  judg- 


formerly  payable,  but  now  abol- 
ished, and  certain  relief  given  on 
its  abolition. 

{d)  Stat.  57  &  58  Vict.  c.  30, 
BS.  1,  2,  22  (2  a)  ;  Cowley  v. 
Inland  Revenue  Comsissioners, 
1899,  A.  C.  198,213. 

(e)  See  stat.  10  Edw.  VII.  c. 
8.  ss.  1  (h),  3  (4)  ;   ante,  p.  285. 

(/)  Ante,  pp.  283—285. 

(g)  Aide,  pp.  287—290. 

(h)  3  Prest.  Abst.  326. 

(/)  Stat.  1,&  2  Vict.  c.  110, 
B.  13  ;   ante,  p.  290. 
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appears,  however,  that  under  the  present  law,  if  a 
judgment  creditor  register  a  writ  of  elegit  against  the 
judgment  debtor,  he  will  at  once  obtain  the  statutory 
charge  on  the  debtor's  estates  in  reversion  or  remainder, 
notwithstanding  that  they  cannot  actually  be  dehvered 
in  execution  under  the  writ  (o).  Any  estate  or  interest, 
whether  vested,  contingent  or  executory  (p),  in  lands 
or  hereditaments,  will  vest  in  the  creditors'  trustee  in 
case  of  the  owner's  bankruptcy  (q),  or  will  be  assets  for  Bankruptcy. 
payment  of  his  debts  after  his  death  (r). 


ment  debtor  is  entitled  in  rever- 
sion or  remainder  expectant  on 
an  estate  of  freehold,  does  not 
operate  as  a  delivery  in  execu- 
tion of  that  estate  ;  Re  Harrison 
&  Bottomley,  1899,  1  Ch.  465. 
Equitable  execution  against  equi- 
table reversions  or  remainders 
seems  justified  by  Tyrrell  v. 
Painton,  1895,  1  Q.  B.  202,  but 
opposed  to  the  principles  laid 
down  in  Holmes  v.  Millage,  1893, 
1  Q.  B.  551,  and  Morgan  v.  Hart, 
1914,  2  K.  B.  183.  And  see  Re 
Badger,  1913,  1  Ch.  385,  390; 
Ashburton  v.  Nocton,  1915,  1  Ch. 
274,  282. 

(o)  Ashburton  v.  Nocton,  1915, 


1  C:h.  274,  282,  287—290;  see 
ante,  pp.  287 — 290. 

(p)  See  Jones  v.  Roe,  3  T.  R. 
88,  1  R.  R.  656. 

(q)  Stat.  4  &  5  Geo.  V.  c.  59, 
ss.  18  (1),  38,  167,  replacing  46 
&  47  Vict.  c.  52,  ss.  20,  44,  168  ; 
ante,  p.  300.  Contingent  inte- 
rests have  been  available  for 
division  amongst  creditors  on 
bankruptcy  since  the  earliest 
bankruptcy  statutes ;  Higden 
V.  Williamson,  3  P.  W.  132  ;  see 
Wms.  Pers.  Prop.  279  and  n.  (o), 
17th  ed. 

(r)  Stats.  3  &  4  Will.  IV. 
c.  104  ;  60  &  61  Vict.  u.  65,  ».  2 
(3) ;  ante,  p.  305. 
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CHAPTEK   V. 

OP   HEREDITAMENTS    PURELY   INCORPOREAL. 

We  now  come  to  tlie  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of 
an  incorporeal  nature,  and  never  assume  a  corporeal 
shape.  Of  these  purely  incorporeal  hereditaments  there  Three  kinds 
are  three  kinds,  namely,  first,  such  as  are  appendant  to  "noorporeal 
corporeal  hereditaments  ;  secondly,  such  as  are  appur-  heredita- 
tenant ;  both  of  which  kinds  of  incorporeal  heredita- 
ments are  transferred  simply  by  the  conveyance,  by 
whatsoever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong ;  and  thirdly,  such  as  are  in 
gross,  or  exist  as  separate  and  independent  subjects  of 
property,  and  are  accordingly  said  to  lie  in  grant,  and 
have  always  required  a  deed  for  their  transfer  (a).  But 
almost  all  purely  incorporeal  hereditaments  may  exist 
in  both  the  above  modes,  being  at  one  time  appendant 
or  appurtenant  to  corporeal  property,  and  at  another 
time  separate  and  distinct  from  it. 

1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
seignory  or  lordship.  In  a  previous  part  of  our  work  (b)  A  seignory. 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out  in 
fee  simple  to  his  free  tenant  nothing  remained  to  him 
but  his  seignory  or  lordship.  By  the  grant  of  an  estate 
in  fee  simple,  he  necessarily  parted  with  the  possession. 

(a)  Ante,  pp.  31,  32.  (6)  Ante,  p.  41. 
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Thenceforth  his  interest,  accordingly,  became  incorporeal 
in  its  nature.  But  he  had  no  reversion  ;  for  no  reversion 
can  remain,  as  we  have  already  seen  (c),  after  an  estate 
in  fee  simple.  The  grantee,  however,  became  his  tenant, 
did  to  him  fealty,  and  paid  to  him  his  rent-service,  if  any 
were  agreed  for.  This  simply  having  a  free  tenant  in 
fee  simple  was  called  a  seignory.  To  this  seignory  the 
rent  and  fealty  were  incident,  and  the  seignory  itself 
was  attached  or  appendant  to  the  manor  of  the  lord, 
who  had  made  the  grant ;  whilst  the  land  granted  out 
was  said  to  be  holden  of  the  manor.  Very  many  grants 
were  thus  made,  until  the  passing  of  the  statute  of  Quia 
emptores  (d)  put  an  end  to  these  creations  of  tenancies 
in  fee  simple,  by  directing  that  on  every  such  conveyance 
the  feoffee  should  hold  of  the  same  immediate  lord  as 
his  feoffor  held  before  (e).  But  such  tenancies  in  fee 
simple  as  were  then  already  subsisting  were  left  un- 
touched, and  they  still  remain  in  all  cases  in  which 
freehold  lands  are  holden  of  any  manor.  The  incidents 
of  such  a  tenancy,  so  far  as  respects  the  tenant,  have 
been  explained  in  the  chapter  on  free  tenure.  The 
correlative  rights  belonging  to  the  lord  form  the  incidents 
of  his  seignory.  The  seignory,  with  all  its  incidents,  is 
an  appendage  to  the  manor  of  the  lord,  and  a  conveyance 
of  the  manor  simply,  without  mentioning  its  appendant 
seignories,  will  accordingly  comprise  the  seignories, 
Attornment,  together  with  all  rents  incident  to  them  (/ ).  In  ancient 
times  it  was  necessary  that  the  tenant  should  attorn  to 
the  feoffee  of  the  manor,  before  the  rents  and  services 
could  effectually  pass  to  him  {g).  For,  in  this  respect, 
the  owner  of  a  seignory  was  in  the  same  position  as  the 
owner  of  a  reversion  (h).  But  the  same  statute  (i)  which 
abolished  attornment  in  the  one  case  abolished  it  also 
in  the  other.     No  attornment,  therefore,  is  now  required. 

(c)  Ante,  p.  374.  (q)  Co.  Litt.  310  b. 

{d)  18  Edw.  I.  c.  1.  (h)  Ante,  p.  369. 

(e)  Ante,  pp.  40,  74.  (i)  Stat.  4  &  5  Anne,  c.  3  (o.  16 

(/)  Perk.  s.  116.  in  Ruffhead),  s.  9;   ante,  p.  370. 


Digitized  by  Microsoft® 


OF  HEREDITAMENTS   PURELY   INCORPOREAL.  401 

Other  kinds  of  appendant  incorporeal  hereditaments  Bights  of 
•   1  ,        J.  ,  c        T  common. 

are  rights  oi  common,  such  as  common  oj  turbary,  or  a 

right  of  cutting  turf  in  another  person's  land ;  common 
of  piscary,  or  a  right  of  fishing  in  another's  water  ; 
and  common  of  pasture,  which  is  the  most  usual,  being  Common  of 
a  right  of  depasturing  cattle  on  the  land  of  another  (k).  P**'*'"'"- 
Eights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  (I),  were  spread  over  England  at  the  time  of  the 
Norman  Conquest  (m).  It  will  be  remembered  that  the 
land  used  to  be  cultivated  upon  the  common  field  system, 
the  various  holdings  being  composed  of  strips  of  land 
lying  dispersed  among  the  common  fields  of  the  village. 
The  rights  of  common  enjoyed  by  the  holders  of  arable 
land  were  accordingly  of  two  kinds  :  first,  to  put  in 
cattle  to  range  over  the  whole  of  a  common  field,  during 
such  time  as  it  lay  fallow  ;  secondly,  to  pasture  their 
cattle  on  the  waste  lands  of  the  village.  The  holders  of 
strips  in  the  common  meadows  also  enjoyed  the  right  of 
putting  in  cattle  to  graze  over  the  whole,  when  not  closed 
for  raising  the  hay-crop  (w).  When  the  English  maneria 
had  been  generally  subjected  to  the  law  of  feudal 
tenure  (o),  it  was  considered  that  the  soil  of  the  waste 
lands  of  a  manor  belonged  to  the  lord  of  the  manor, 
subject,  however,  to  the  common  rights  of  his  tenants 
to  depasture  cattle  thereon  (f).  And  after  the  free- 
holders had  become  the  most  prominent  tenants  of  a 
manor  {q),  it  was  established  as  law  that  every  freeholder 
of  ancient  arable  land  held  of  a  manor  may,  of  common  Common 
right  (that  is,  by  the  common  law  alone,  independently  '^Pl'®"  ^"  ■ 

(h)  For     further    information  (o)  Ante,  p.  43. 

upon  this  subject  the  reader  is  {p)  See  Bract,   fo.   227,   228  ; 

referred    to    the    late    author's  Williams  on  Commons,  103  sq.. 

Treatise  on  Rights  of  Common.  150—152,   212,   213  ;    Scrutton, 

(I)  Antp.,  p.  42.  Commons,  39 — 41  ;  Vinogradoff, 

(m)  Williams  on  Commons,  37  Vill.  in  Eng.  271 — 275  ;    Lanca- 

sq.  ;     Vinogradoff,  Vill.  in  Eng.,  shire  v.  Hunt,  10  Times  L.  R. 

Essay  II.,  ch.  ii.  310  ;   stat.  56  &  57  Vict.  u.  57, 

(m)  Ante,  pp.  42,  63  ;  Vinogra-  (?)  Ante,  pp.  45,  51. 
doff,  Vill.  in  Eng.  259,  260. 
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of  grant  or  agreement),  depasture  on  the  lord's  wastes 
such  a  number  of  commonable  beasts  as  he  can  maintain, 
when  the  common  is  not  available,  upon  his  holding  (r). 
And  this  right  was  designated  common  appendant  (s). 
The  right  of  common  pasture  in  the  common  fields 
appears,  properly,  to  have  been  also  of  common  right  (t). 
Owing  to  the  general  inclosure  of  common  lands,  which 
has  been  before  mentioned  (m),  rights  of  common  in 
common  fields  are  now  practically  extinct.  Rights  of 
common  over  wastes  have  been  also  extinguished  in 
many  cases  by  the  inclosure  of  waste  lands  {x).  But  in 
other  cases  they  still  remain,  and  during  the  latter  half 
of  the  last  century  they  were  in  many  instances  success- 
fully asserted  (y).  Any  conveyance  of  the  lands,  to 
which  such  rights  belong,  will  comprise  such  rights  of 
common  also  (z).  The  regulation  of  Metropolitan  and 
other  commons  is  now  provided  for  by  statute  (a). 

Advowson  Another  kind  of  appendant  incorporeal  hereditainent 

appendant.       .  _  . 

IS  an  advowson  appendant  to  a  manor.  But  on  this 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  an 
advowson  in  gross,  or  an  advowson  unappended  to  any 
thing  corporeal. 

Strips  of  Jq  connection  with  the  subiect  of  commons,  it  may 

waste  by  the  .  .  ■' 

side  of  roads,  be  mentioned  that  strips  of  waste  land  between  an 

Soil  of  inclosure  and  a  highway,  and  also  the  soil  of  the  high- 

highway. 

(r)  Williams  on  Commons,  31  hw,  L.  R.  9  Eq.  241  ;    Warrick 

sq.,  103.  V.  Queen's  College,  L.  R.  10  Eq. 

(s)  Litt.  s.  184  ;  Co.  Litt.  122  a  ;  105,  6  Ch.  716  ;   BetU  v,  Thomp- 

5  Rep.  37,  38.    See  P.  &  M.  Hist.  son,  L.  R.  6  Ch.  732  ;    Hall  v. 

Eng.  Law,  i.  610—612.  Byron,  4  Ch.  D.  667  ;    Robertson 

(t)  Williams  on  Commons,  67,  v.  Hartopp,  43  Ch.  D.  484. 

69;    Vinogradoff,  Vill.  in  Eng.  (2)  Litt.    s.    183;     Co.    Litt. 

261,  268—271.  121  b. 

(u)  Ante,  p.  63.  (a)  Stats.  29  &  30  Vict.  c.  122  ; 

(x)  See  Williams  on  Commons,  32  &  33  Vict.  c.  107  ;    39  &  40 

246    sq.  ;     Scrutton,    Commons,  Vict.  c.  36,  amended  by  42  &  43 

ch.  vi.,  vii.  Vict.  u.  37  ;    62  &  63  Vict.  c.  30  ; 

(y)  See  Smith  v.  Earl  Broum-  Williams  on  Commons,  255  sq. 
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way  to  the  middle  of  the  road,  presumptively  belong  to 
the  owner  of  the  inclosure  (6).     And  on  a  conveyance  of 
the  inclosure  (c),  even  by  reference  to  a  plan  which  does 
not  comprise  the  highway  (d),  the  presumption  is  that 
the  soil,  as  far  as  one-half  of  the  road,  will  pass.     But 
if  the  strips  of  waste  land  communicate  so  closely  to  a 
common  as  in  fact  to  form  part  of  it,  they  will  then  belong 
to  the  lord  of  the  manor,  as  the  owner  of  the  common  (e). 
Where  a  public  way  is  f oundrous,  as  such  ways  frequently 
were  in  former  times,  the  public  have  by  the  common 
law  a  right  to  travel  over  the  adjoining  lands,  and  to 
break  through  the  fences  for  that  purpose  (/).     It  is 
said  that  in  former  times  the  land-owners,  to  prevent 
their  fences  being  broken  and  their  crops  spoiled  when 
the  roads  were  out  of  repair,   set  back  their  hedges, 
leaving  strips  of  waste  at  the  side  of  the  road,  along 
which  the  public  might  travel  without  going  over  the 
lands  under  cultivation.     Hence  such  strips  are  presumed 
to  belong  to  the  owners  of  the  lands  adjoining  (g).     If 
the  same  person  own  the  land  on  both  sides  of  the  high- 
way, the  soil  of  the  whole  road  is  presumed  to  be  his  (h). 
Where  lands  adjoin  a  river,  the  soil  of  one-half  of  the  Soil  of  river, 
river  to  the  middle  of  the  stream  is  presumed  to  belong 
to  the  owner  of  the  adjoining  lands  (i).     But  if  it  be  a 

(6)  Doe  d.  Pring  v.  Pearsey,  7  Dawe.e  v.  Hawkins,  8  C.  B.  N.  S. 

B.  &  C.  304  ;   Scoones  v.  Morrell,  848. 

.  1    Beav.    251  ;     City   of  London  (q)  Steel  v.   Prickett,  2  Stark. 

Land,   Tax   Commrs.    v.    Central  468,  201R.  R.  717  ;    see  Belmore 

London  By.,    1913,   A.   C.    364  ;  v.  Ketif  County  Council,  1901,  1 

see  1  Wms.  V.   &  P.  416—419,  Ch.  873  ;    Harvey  v.  Truro,  dkc, 

2ncl  ed.  Council,  1 903,  2  Ch.  638  ;  Offin  v. 

(c)  Simpson  v.  Dendy,  8  C.  B.  Bochford  Bural  Council,  1906, 
N.  S.  433  :  Be  White's  Charities,  I  Ch.  342.  As  to  a  ditch,  see 
1898,  1  Ch.  659 ;  see  Leigh  v.  Charley  Corporation  v.  Nightin- 
Jack,  5  Ex.  D.  264.  rjale,  1907,  2  K.  B.  637. 

(d)  Berridge  v.  Ward,  10  C.  B.  (h)  Harrison  v.  Rutland,  1893, 
N.  S.  400  :    Thames  Conservators  1  Q.  B.  142. 

V.  Kent,  1918,  2  K.  B.  272  :    see  (i)  Hale  de  jure  maris,  ch.  1  ; 

Pryor  v.  Peire,  1894,  2  Ch.  11.  Wishart    v.      Wylie,     2    Stiiart! 

(e)  Grose  v.  West,  7  Taunt.  39,  Thomson,  Milne,  Morison  & 
17  R.  R.  437  ;  Doe  d.  Barrett  v.  Kinnear's  Scotch  Cases,  H.  L. 
Kemp,  2  Bing.  N.  C.  102.  68;    Bickett  v.  Morris,  L.  R.   1 

(/)  Com.  Dig.  Chimin^(D.  6) ;      Sc.  App.  47  ;  Lord  v.  The  Com- 
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Tidal  river. 


Sea-shore. 


tidal  river,  the  soil  up  to  higli  water  mark  appears 
presumptively  to  belong  to  the  Crown  (k).  The  Crown 
is  also  presumptively  entitled  to  the  sea-shore  up  to  high 
water  mark  of  medium  tides  (I)  :  although  grants  of 
parts  of  the  sea-shore  have  not  unfrequently  been  made  to 
subjects  (m)  ;  and  such  grants  may  be  presumed  by  proof 
of  long  continued  and  uninterrupted  acts  of  ownership  (w) . 
A  sudden  irruption  of  the  sea  gives  the  Crown  no  title 
to  the  lands  thrown  under  water  (o) ;  although  when 
the  sea  makes  gradual  encroachments,  the  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  (p) .  And  in  the  same  manner  when 
the  sea  gradually  retires,  the  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  land  adjoining 
the  coast  {q).  But  a  sudden  dereliction  of  the  sea  does 
not  deprive  the  Crown  of  its  title  to  the  soil  (r).  And 
the  artificial  reclamation  of  land  from  the  sea  does  not 
deprive  the  Crown  of  its  title  (s). 


misiioner-i  for  the  City  of  Sydney, 
12  Moore's  P.  C.  Cases,  473  ; 
MickUihwait  v.  Ne.wlay  Bridge 
Co.,  33  Ch.  D.  133  ;  Maclaren  v. 
A.-G.for  Quebec,  1914,  A.  C.  256, 
272,  273.  See  Devonshire  v. 
Paitinf,on,  20  Q.  B.  D.  263  ; 
Great  Torrington  Conservators  v. 
Moore  Stevens,  1904,  I  Ch.  347  ; 
1  Wms.  V.  &  P.  419,  2nd  ed. 

(k)  Hale  de  jure  maris,  ch.  4, 
p.  13  ;  Oann  v.  The  Freeflshers  of 
Whitstable,  11  H.  L.  C.  192  ; 
A.-G.  for  British  Columbia  v. 
A.-G.  for  Canada,  1914,  A.  C. 
153,  167  sq.  ;  see  1  Wms.  V.  &  P. 
420,  2nd  ed. 

U)  A.-G.  V.  Chambers,  4  De 
G.M.  &  G.  206;  R.  V.  Gee,  1 
E.  &  E.  1068 ;  see  1  Wms. 
V.  &  P.  420—422,  2nd  ed.  The 
public  have  no  general  right  of 
access  to  the  sea-shore  for  the 
purpose  of  bathing  therefrom  or 
walking  thereon,  Brinckman  v. 
Matley,  1904,  2  Ch.  313.  As 
to  the  rights  of  a  riparian  owner 
upon  a  navigable  tidal  river, 
see  Lyon  v.  Fishmongers'  Co.,  1 


App.  Cas.  662  :  North  Shore  Rail- 
way Co.  V.  Pion,  14  App.  Cas. 
612 ;  Fitzhardinge  v.  Purcell, 
1908,  2  Ch.  139. 

(m)  Scratton  v.  Brown,  4  B. 
(fe  C.  485,  495  ;  Fitzhardinge  v. 
PurceU,  1908,  2  Ch.  139. 

(n)  Beaufort  v.  Swansea,  3  Ex. 
413  ;  Calmady  v.  Rowe,  6  C.  B. 
861  ;  Fitzhardinge  v.  Purcell, 
1908,  2  Ch.  139. 

(o)  2  Black.  Comm.  262. 

(p)  Re  Hull  and  Selby  Railway, 
5  M.  &  W.  327. 

(q)  2  Bl.  Comm.  262  ;  R.  v. 
Lord  Yarborough,  3  B.  &  C.  91, 
5  Bing.  163  ;  Nesbitt  v.  Mable- 
thorpe  Urban  Council,  1917,  2 
K.  B.  568,  571,  572 ;  aff.  1918, 
2  K.  B.  1  ;  and  see  Mercer  v. 
Denne,  1905,  2  Ch.  538.  As  to 
the  gradual  change  of  a  river- 
bed see  Foster  v,  Wright,  4  0. 
P.  D.  438;  Hindson  v.  Ashby, 
1896,  2  Ch.  1. 

(r)  2  Black.  Comm.  262. 

(s)  A.-G.  of  Southern  Nigeria 
V.  John  Holt  &  Co.,  Ltd.,  1915, 
A.  C.  599. 
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2.  Incorporeal  hereditaments  appurtenant  to  corporeal  Appurtenant 
hereditaments   are   not   very   often   met   with.     They  j^"*;"^"^^*' 
consist  of  such  incorporeal  hereditaments  as  are  not  ments  arise 
naturally  and  originally  appendant  to  corporeal  heredita-  prescription, 
ments,  but  have  been  annexed  to  them,  either  by  some 
express  deed    of   grant,   or  by  prescription   from   long 
enjoyment.     Rights  of  common  and  rights  of  way  or  Appurtenant 
passage  over  the  property  of  another  person  are  the  "^f^^  °n  a^a 
principal  kinds  of  incorporeal  hereditaments  usually  found  of  way. 
appurtenant  to  lands.     When  thus  annexed,  they  will 
pass  by  a  conveyance  of  the  lands  to  which  they  have 
been  annexed,  without  mention  of  the  appurtenances  (t)  ; 
although  these  words,  "  with  the  appurtenances,"  were  Appurte- 
usually  inserted   in   conveyances   for  the   purpose    of  '^*"°^^- 
distinctly  showing  an  intention  to  comprise  such  incor- 
poreal hereditaments  of  this  nature  as  may  belong  to 
the  lands.     But  if  such  rights  of  'common  or  of  way, 
though  usually  enjoyed  with  the  lands,  should  not  have 
been  strictly  appurtenant  to  them,  a  conveyance  of  the 
lands  merely,  with  their  appurtenances,  without  mention- 
ing the  rights  of  common  or  way,  would  not  have  been 
sufficient  to  comprise  them  (u).     It  was,  therefore,  usual 
in  conveyances  to  insert  at  the  end  of  the  "  parcels,"  or 
description    of   the   property,    a    number    of '"  general  General 
words  "  in  which  were  comprised,  not  only  all  rights  of  ""°™''- 
way  and  common,   &c.,   which  might  belong  to  the 
premises,  but  also  such  as  might  be  therewith  used  or 
enjoyed  [x).     But    now,    by    the    Conveyancing    Act, 

(l)  Co.  Litt.  121  b.  6  Ch.  166  ;   Kay  v.  Oxley,  h.  R. 

(m)  Harding  v.  Wilson,  2  B.  &  10  Q.  B.  360  ;    Brett  v.  Cloivser, 

C.  96  ;    Barlow  v.  Rhodes,  1  Cro.  5   C.   P.   D.   376  ;     Barkshire  v. 

&   M.   439.     See   also   James  v.  Ch-ubb,   18  Ch.   D.  616  ;    Baring 

Plant,  4  A.  &  E.  749  ;   Hinchliffe  v.   Abingdon,    1892,   2   Ch.    374. 

V.  Earl  of  Kinnoul,  5  N.  C.   1  ;  The  like  law  of  a  contract  to  sell 

Pheysey  v.    Vicary,  16  M.  &  W.  land    with    the    appurtenances, 

484  ;   Ackroyd  v.  Smith,  10  C.  B  Jie  Peck  &  London  School  Board, 

164;     Worthington  v.  Oimson,  2  1893,  2  Ch.  315;    Re   Walmsley 

E.  &  E.  618;    Baird  v.  Fortune,  <&  Shaw's  contract,    1917,  1   Ch. 

10  W.  R.  2,  7  Jur.  N.  S.  926  ;  93  ;  see  1  Wms.  V.  &  P.  639,  2nd 

Wardle  v.  Brocklehurst,  1  B.  &  ed. 
E.  1058  ;    Watts  v.  Kelson,  L.  R.         {x)  As  to  the  effect  of  general 

W.K.P.  30 
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1881  {«/),  a  conveyance  of  land  made  after  that  year  is 
to  be  deemed  to  include  and  will  by  virtue  of  the  Act 
operate  to  convey,  with  the  land,  all  commons,  ways, 
and  other  liberties,  privileges,  easements,  rights,  and 
advantages  whatsoever  reputed  to  appertain  to,  or  at 
the  time  of  conveyance  enjoyed  with,  the  land  or  any 
part  thereof.  In  consequence  of  this  enactment,  general 
words  are  now  rarely  employed  (2). 

3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  in 
A  seignory      gross.     Of  these,  the  first  we  may  mention  is  a  seignory 
in  gross.  ^^  gross,  which  is  a  seignory  that  has  been  severed  from 

the  demesne  lands  of  the  manor,  to  which  it  was  anciently 
appendant  (a).  It  has  now  become  quite  unconnected 
with  anything  corporeal,  9,nd,  existing  as  a  separate 
subject  of  transfer,  it  must  be  conveyed  by  deed  of 
grant. 

Rent  seek.  The  next  kind  of  separate  incorporeal  hereditament 

is  a  rent  seek  (redditus  siccus),  a  dry  or  barren  rent,  so 
called  because  no  distress  could  formerly  be  made  for 
it  (b).  This  kind  of  rent  forms  a  good  example  of  the 
antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevailing  system  of  tenures.  If  a  landlord  granted 
his  seignory,  or  his  reversion,  the  rent  service,  which 
was  incident  to  it,  passed  at  the  same  time.  But  if 
he  should  have  attempted  to  convey  his  rent  indepen- 
dently of  the  seignory  or  reversion  to  which  it  was 

words  see  Wms.  Conv.  Stat.  60,  1  Ch.  926  ;   Quicke  v.  Chapman, 

65,66;    Williams  on  Commons,  1903,  ICh.  659.     This  enactment 

316 319,  323.  applies  only  if  and  as  far  as  a 

{?/)  Stat.  44  &  45  Vict.  e.  41,  contrary    intention    is    not    ex- 

s.  6,  sub-s.  1  ;    see  Wms.  Conv.  pressed  in  the  conveyance,  and 

Stat.     60 — 74 ;      Broomfield     v.  has  effect  subject  to  the  terms 

Williams,  1897,  1  Ch.  602  ;  Inter-  thereof  ;   s.  6,  sub-s.  4. 

national  Tea  Stores  Co.  v.  Hobbs,  (z)  See  Wms.  Conv.  Stat.  69, 

1903,    2    Ch.     165;     Lewis    v.  497,  and  posi,  Part  VI. 

Meredith,  1913,  1  Ch.  571  ;    cf.  (a)  1  Scriv.  Cop.  5. 

Godwin  v.  Hchwcppcti,  Ltd.,  1902,  (i)  Litt.  b.  218. 
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incident,  the  grant  would  have  been  effectual  to  deprive 

himself  of  the  rent,  but  not  to  enable  his  grantee  to 

distrain  for  it  (c).    It  would  have  been  a  rent  seek. 

Rent  seek  also  occasionally  arose  from  grants  being  made 

of  rent  charges,  to  be  hereafter  explained,  without  any 

clause  of  distress  (d).     But,  by  an  Act  of  Geo.  II.  (e).  Distress  by 

a  remedy  by  distress  was  given  for  rent  seek,  in  the  rent^seck!'^ 

same  manner  as   for  rent  reserved   upon  lease.     The 

grantee  of  a  rent  seek,  however,  was  not  without  remedy, 

at  common  law,  for  its  recovery.     For  if  he  had  once  Recovery  of 

received  any  part  of  it,  he  might  take  proceedings  in  reli"a*otion 

the  nature  of  a  real  action  against  the  tenant  of  the 

land,  out  of  which  the  rent  issued,  if  the  tenant  refused 

further  payment  (/).     Indeed,  a  man  might  have  all 

manner  of  real  actions  of  a  rent,  which  issued  out  of 

land,  if  he  had  once  had  seisin  (g)  of  any  part  of  the 

rent  (h).     After  real  actions  to  recover  such  rents  had  Other 

been  abolished,  along  with  the  other  real  actions  {i),  owner  of 

the  grantee  of  the  rent  was  allowed  a  remedy,  in  their  ^^^^  seek. 

place,  by  suing  personally  the  tenant  of  the  land  (k). 

He  may  also  apply  to  a  Court  of  Equity  to  order  any 

arrears  of  the  rent  to  be  raised  by  sale  or  mortgage  of  the 

land  ;  but  the  granting  of  such  relief  is  discretionary  [l). 


(c)  Litt.  ss.  225,  226,  227,  228,  (i)  Stat.  3  &  4  Will.  IV.  u.  27,  *Attomment 

572.  *At  common  law  the  attorn-  s.  36  ;   ante,  p.  66,  n.  (g).                 on  grant 

ment  of  the  tenant  of  the  free-  (k)  Thomas  v.  Sylvester,  L.  R.  of  rent, 

hold  was  necessary  to  the  validity  8  Q.  B.  368  ;    Christie  v.  Barker, 

of  a  grant  of  services  (including  63    L.    J.,    Q.    B.    D.    537  ;    Re 

rent     service)     apart     from     a  Blackburn,  iSoc.,  Building  Society, 

seignory,  and  also  of  rents  seek  Ex  parte  Oraham,  42  Ch.  D   343  ; 

and  rent  charges  ;    Litt.  ss.  225,  Searle  v.  Cooke,  43  Ch.  D.  519  ; 

551 — 556,565:  but  the  necessity  Perlwee  v.  Tovmsend,  1896,2  Q 

of  attornment  was  abolished  by  B.  129  ;   Re  Herbage  Rents.  1896, 

stat.  4  &  5  Anne,  o.  3  (o.  16  in  2     Ch.     811  ;      Foley's     Charity 

Ruffhead),  s.  9  ;   see  ante,  p.  370.  Trustees  v.  Dudley  Corpn.,  1910, 

{d)  Litt.  ss.  217,  218.  1   K.  B.   317;    Cundiff  v.   Fitz- 

(e)  Stat.  4  Geo.  IL  c.  28,  s.  6.  simmons,  1911, 1  K.  B.  513.    The 

( / )  Litt.  ss.  233,  341  ;   9  M.  &  decision  in  Thomas  v.  •Sylueslcr 

W.  123.  i.s     criticised     by     the     present 

(g)  Ante,  p.  37.  writer  in  L.  Q   R.  xiii.  288. 

(h)  Litt.  ss.  218,  233,  235,  236  ;  (I)  Hambro  v.   Huinbro,   1894, 

Co.  Litt.  160  a  ;    P.  &  M.  Hist.  2  Ch.  504. 
Eng.  Law,  ii.  128  sq.  ;  ante,  p.  31. 

30—2 
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A  rent  The  same  remedies  are  applicable  in  the  case  of 

charge.  another  important  kind  of  separate  incorporeal  here- 

ditament, namely,  a  rent  charge.  This  arises  on  a  grant 
by  one  person  to  another  of  an  annual  sum  of  money, 
payable  out  of  certain  lands  in  which  the  grantor  may 
have  any  estate,  with  power  to  distrain  on  the  lands  in 
the  event  of  non-payment.  The  rent  charge  cannot,  of 
course,  continue  longer  than  the  estate  of  the  grantor  ; 
but,  supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (m). 
For  this  purpose  a  deed  is  absolutely  necessary ;  for  a 
rent  charge,  being  a  separate  incorporeal  hereditament, 
cannot,  according  to  the  general  rule,  be  created  or 
transferred  in  any  other  way  (w),  imless  indeed  it  be 
given  by  will.  By  the  Judgments  Act,  1855,  any  annuity 
or  rent  charge  granted  after  the  passing  of  the  Act, 
now  required,  otherwise  than  by  marriage  settlement  or  will,  for  a  life 
or  lives,  or  for  any  estate  determinable  on  a  life  or  lives, 
shall  not  affect  any  lands,  tenements,  or  heredita- 
ments, as  to  purchasers,  mortgagees  or  creditors,  imless 
registered,  formerly  in  the  Court  of  Common  Pleas  (o), 
and  now  in  the  Office  of  Land  Registry,  against  the  name 
of  the  person  whose  estate  is  intended  to  be  affected  {f). 
A  search  for  annuities  is  accordingly  made  in  this  registry 
on  every  purchase  of  lands,  in  addition  to  the  other  usual 


A  deed 
required. 


Begistration 
of  life 
annuities 


(m)  Litt.  ss.  217,  218;  see 
ante,  p.  467,  n.  (c). 

(n)  Litt.  ubi  sup. 

(o)  Stat.  18  &  19  Vict.  c.  15, 
ss.  12,  14;  passed  26th  April, 
1855.  Annuities  for  or  deter- 
minable on  any  life  or  lives, 
granted  for  valuable  considera- 
tion, and  not  secured  on  lands 
of  equal  or  greater  value  than 
the  annuity,  and  belonging  to 
the  grantor  for  an  estate  in  fee 
or  in  tail  in  possession,  were 
formerly  made  void  by  statute, 


unless  a  memorial  thereof  were 
duly  enrolled  in  the  Court  of 
Chancery ;  stats.  17  Geo.  III. 
c.  26;  53  Geo.  III.  c  141;  3 
Geo.  IV.  0.  92  ;  7  Geo.  W.  o.  75. 
But  as  these  annuities  were  only 
granted  for  the  sake  of  evading 
the  Usury  Laws  (see  2  Black. 
Comm.  461),  the  same  statute 
which  repealed  those  laws  also 
repealed  the  statutes  above  men- 
tioned ;  Stat.  17  &  18  Vict.  c.  90. 
('p)  See  ante,  p.  293,  n.  (h). 
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searches  (q).  It  has  been  decided,  however,  in  accord- 
ance with  the  doctrines  applied  by  the  Courts  of  Equity 
in  the  construction  of  the  Middlesex  and  Yorkshire 
Registry  Acts  (r),  that  rent  charges  are  valid  in  equity 
against  purchasers,  who  have  notice  of  them,  although 
they  be  not  registered  (s).  By  the  Land  Charges  Act  of  Registration 
1888  (t),  rent  charges,  which  are  land  charges  as  defined  char<ves. 
in  that  Act  (u),  and  have  been  created  after  that  year, 
are  void  as  against  a  purchaser  for  value  of  the  land 
charged,  or  any  interest  therein,  unless  duly  registered 
at  the  Office  of  Land  Eegistry.  And  after  the  expiration 
of  one  year  from  the  first  assignment  made  by  act  inter 
vivos  after  that  year  of  a  similar  rent  charge  previously 
created,  the  person  entitled  thereto  will  not  be  able  to 
recover  the  same  as  against  a  purchaser  for  value  of  the 
land  charged,  or  any  interest  therein,  unless  the  charge 
be  duly  registered  in  the  same  place  before  the  completion 
of  the  purchase  (x).  Registration  is  not  required  to 
perfect  the  title  of  the  grantee  of  a  rent  charge  in  fee 
simple  or  in  tail,  or  of  a  rent  charge  for  a  term  of  years 
not  being  a  land  charge  within  the  meaning  of  the  last 
mentioned  Act  (y). 

In  settlements  where  rent  charges  are  often  given  Creation  of 
by  way  of  pin-money  and  jointure,  they  are  usually  ^®^  charges 
created  under  a  provision  for  the  purpose  contained  in  Statute  of 
the  Statute  of  Uses  (z).     The  statute  directs  that  where 
any  persons  shall  stand  seised  of  any  lands,  tenements, 
or  hereditaments,  in  fee  simple  or  otherwise,  to  the  use  ami 

(q)  Ante,  p.  318.  created    under    the    Land    Im- 

(r)  Ante,  pp.  222,  223,  279.  provement    Acts    already    men- 

(s)  Greaves  v.  Tofield,  l4  Ch.  D.  tioned,  ante,  p.  132.     See  1  Wms. 

563.  V.  &  P.  437  and  n.  (a),  588—593, 

(t)  Stat.  51  &  52  Vict.  c.  51,  2nd  ed. 
o.  12  ;  see  ss.  2,  4.  (x)  Sect.  13. 

(u)  *By  s.  4,  these  are  rents  or  (y)  See  1  Wms.  V.  &  P.  434 —  *Land 
annuities  charged  otherwise  than  438,  587  sq.,  2nd  ed.  charges. 
by   deed   upon   land   under   the          (z)  Stat.  27  Hen.  VIII.  u.  10, 
provisions     of     some     Act     of  ss.  4,  5.     See  the  form  of  settle- 
Parliament  as  therein  specified  ;  ment  given  in  Part  VI.,  post. 
and   they  include   rent   charges 
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i'tiJcnf  that  some  other  person  or  persons  shall  have 
yearly  to  them  and  their  heirs,  or  to  them  and  their 
assigns,  for  term  of  life  or  years  or  some  other  special 
time,  any  annual  rent,  in  every  such  case  the  same 
persons,  their  heirs  and  assigns,  that  have  such  use  to 
have  any  such  rent  shall  be  adjudged  and  deemed  in 
possession  and  seisin  of  the  same  rent  of  such  estate 
as  they  had  in  the  use  of  the  rent ;  and  they  may  distrain 
for  non-payment  of  the  rent  in  their  own  names.  From 
this  enactment  it  follows,  that  if  a  conveyance  of  lands 
be  now  made  to  A.  and  his  heirs,— to  the  use  and  intent 
that  B.  and  his  assigns  may,  during  his  life,  thereout 
receive  a  rent  charge, — B.  will  be  entitled  to  the  rent 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  duly  made  to  him  by  deed.  The  above 
enactment,  it  will  be  seen,  is  similar  to  the  prior  clause 
of  the  Statute  of  Uses  relating  to  uses  of  estates  (a),  and 
is  merely  a  carrying  out  of  the  same  design,  which  was 
to  render  every  use,  then  cognisable  only  in  Chancery, 
an  estate  or  interest  within  the  jurisdiction  of  the  courts 
of  law  {b).  But  in  this  case  also,  as  well  as  in  the  former, 
the  end  of  the  statute  has  been  defeated.  For  a  convey- 
ance of  land  to  A.  and  his  heirs,  to  the  use  that  B.  and  his 
heirs  may  receive  a  rent  charge,  in  trust  for  C.  and  his 
heirs,  will  now  be  laid  hold  of  under  the  equitable 
doctrines  of  the  Court  of  Chancery  for  C.'s  benefit,  in  the 
same  manner  as  a  trust  of  an  estate  in  the  land  itself. 
The  statute  vests  the  legal  estate  in  the  rent  in  B.  ;  and 
C.  takes  no  legal  estate,  because  the  trust  for  him  would 
be  a  use  upon  a  use  (c).  But  C.  has  the  entire  beneficial 
interest ;  and  he  is  possessed  of  the  rent  charge  for  an 
equitable  estate  in  fee  simple. 

Clause  of  In  ancient  times  it  was  necessary,  on  every  grant 

of  a  rent  charge,  to  give  an  express  power  to  the  grantee 

(a)  Ante,  p.  184.  (c)  Ante,  ppj  188—190. 

(6)  Ante,  pp.  184,  187. 
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to  distrain  on  the  premises  out  of  which  the  rent  charge 
was  to  issue  (d).  If  this  power  were  omitted,  the  rent 
was  merely  a  rent  seek.  Rent  service,  being  an  incident 
of  tenure,  might  be  distrained  for  by  common  right ; 
but  rent  charges  were  matters  the  enforcement  of  which 
was  left  to  depend  solely  on  the  agreement  of  the  parties. 
But  since  a  power  of  distress  has  been  attached  by 
Parliament  (e)  to  rents  seek,  as  well  as  to  rents  service, 
an  express  power  of  distre=is  has  not  been  necessary  for 
the  security  of  a  rent  charge  (/).  Such  a  power,  how- 
ever, was  usually  granted  in  express  terms.  In  addition 
to  the  clause  of  distress,  it  was  also  usual,  as  a  further 
security,  to  give  to  the  grantee  a  power  to  enter  on  the  Power  of 
premises  after  default  had  been  made  in  payment  for  a  *■"  ''•^'■ 
certain  number  of  days,  and  to  receive  the  rents  and 
profits  until  all  the  arrears  of  the  rent  charge,  together 
with  all  expenses,  should  have  been  duly  paid. 

The   following   remedies   were   given   by   the   Con-  statutory 
veyancing  Act,  1881  (g),  to  any  person  entitled  to  a  rent  ^°gYresV' 
charge  or  any  other  annual  sum,  payable  half-yearly  entiy,  &c. 
or  otherwise,   not  being  rent  incident  to  a  reversion, 
charged  upon  any  land,  or  the  income  thereof,  by  virtue 
of  any  instrument  coming  into  operation  after  the  year 
1881  : — (1)  a  power  of  distress,  if  the  annual  sum  or  any 
part  thereof  is  unpaid  for  twenty-one  days  next  after  the 
time  appointed  for  any  payment  in  respect  thereof  ; 

(d)  Litt.  s.  218.  terms  ;    sub-s.  5.     By  the  Con- 

(f )  Stat.  4  Geo.  II.  c.  28.  s.  o  ;  veyancing    Act,     1911     (1     &    2 

ante,    p.    467.     See    Johmon    v.  Geo.    V.    c.    37),    s.    6    (2).    the 

Faulkner,   2    Q.    B.    925,    935 ;  powers   and   remedies   conferred 

Miller  v.   Green,  8  Bing.   92,   2  by  s.  44  of  the  Act  of  1881  are 

Cro.  &  Jerv.  142,  2  Tyr.  1.  made     e.xercisable     where     the 

(/)  Sawardv.  Ansley,  2  Bing.  annual  sum  is  created  iind^r  a 

519  ;  Buttery  v.  Robinson,  3  Bing.  power  (ante,  p.  414  iv/.)  contained 

392  ;   Dodds  v.  Thoynpson,  L.  R.,  in   an    instrument    coming   into 

1  C.  P.  133.  operation  before,  as  well  as  after, 

(())  Stat.  44  &  45  Vict.  c.  41,  the  commencement  of  the  Act 

s.  44,  which  applies  only  if  and  of  1881,  unless    the    instrument 

so  far  as  the  contrary  intention  is  creating    the    power    or    under 

not  expressed  in  the  instrument,  which  the  annual  sum  is  createrj 

and    has    effect    subject    to    its  otherwise  directs, 
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(2)  a  power,  if  the  annual  sum  or  any  part  thereof  is 
unpaid  ioT  forty  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  to  enter  into  possession 
of  and  hold  the  land  charged  or  any  part  thereof,  without 
impeachment  of  waste,  and  to  take  the  income  thereof, 
until  all  arrears  due  at  the  time  of  entry  or  afterwards 
becoming  due  and  all  expenses  have  been  fully  paid ; 

(3)  a  power,  in  the  like  case,  whether  possession  be  taken 
or  not,  to  demise  by  deed  the  land  charged  or  any  part 
thereof  to  a  trustee  for  a  term  of  years,  upon  trust  to 
raise  and  pay  all  arrears  due  or  to  become  due  and  all 
expenses.  These  statutory  remedies  are  conferred,  subject 
and  without  prejudice  to  all  estates,  interests  and  rights 
having  priority  to  the  annual  sum,  and  only  as  far  as 
they  might  have  been  conferred  by  the  instrument  under 
which  the  annual  sum  arises  (h).  Reliance  upon  this 
enactment  has  generally  superseded  the  employment  of 
express  powers  of  distress  and  entry  upon  the  grant  of  a 
rent  charge. 

Land  By  the  Improvement  of  Land  Act,   1899  {i),  rent 

rent^harees.'  charges  created  either  before  or  after  that  Act  under 

the  Improvement  of  Land  Act,   1864,  or  any  special 

Rule  against         (^)  Sect.  44,  sub-s.   (1).     The  law  regards  an  express  power  to 
perpetuities      enter  and  hold  until  a  rent  charge  be  satisfied  out  of  the  profits  as  part 
as  regards         °^  ^^^  estate,  which  the  grantee  has  in  the  rent,  and  the  better  opinion 
the  remedies     ^^  *^**  '*  ^^^  ''°*  obnoxious  to  the  rule  against  perpetuities  :   but  an 
to  recover  a      express  power  given  to  the  grantee  of  a  rent  charge  in  fee  simple  and 
rent  charge.      ^^^  heirs  to  limit  a  term  on  non-payment  of  the  rent  charge  would 
certainly  have  been  void  for  remoteness,  if  not  made  exercisable  only 
within  the  period  allowed  by  the  rule  against  perpetuities  ;    and  it 
does  not  appear  that  the  statutory  power  to  limit  such  a  term  had 
any  greater  validity  than  an  express  power ;    see  1  Wms.  V.  &  P. 
675—677,  2nd  ed.     But  by  the  Conveyancing  Act,   1911   (1   &  2 
Geo.  V.  c.  37),  s.  6  (1),  for  removing  doubts,  it  is  declared  that  the  rule 
of  law  relating  to  perpetuities  does  not  apply  to  any  powers  or 
remedies  conferred  by  s.  44  of  the  Conveyancing  Act,  1881,  nor  to 
the  like  powers  or  remedies  conferred  by  any  instruqxent  for  recovering 
or  compelling  the  payment  of  any  annual  sum  within  the  meaning 
of  that  section.     And  by  s.  6  (3),  this  section  of  the  Act  of  1911 
applies  to  powers  and  remedies  conferred  by  or  implied  in  an  instru- 
ment executed  before  as  well  as  after  the  commencement  of  that  Act, 
This  enactment  seems  to  give  to  powers  to  limit  a  term  annexed  to 
rent  charges  in  fee  a  validity  which  they  did  not  possess  before. 
[i)  Stat.  62  &  63  Vict.  c.  46,  s.  3, 
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Improvement  Act  (Jc),  are  to  be  recoverable  as  regards 
any  instalment  accruing  due  after  tlie  year  1899,  by 
the  like  remedies  as  are  provided  by  the  Conveyancing 
Act,  1881,  in  respect  of  rent  charges  thereafter  created, 
and  not  otherwise.  This  precludes  the  owners  of  such 
rent  charges  from  suiug  the  tenant  of  the  lands  charged 
under  the  rule  established  as  above  mentioned  {I). 

Incorporeal  hereditaments  are  the  subjects  of  estates  Estate  for 
analogous  to  those  which  may  be  holden  in  corporeal  charee^  ^^'^^ 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning  in  the  deed  of  grant  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 
rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands  out  of  which  it  issued  (m).  The  former 
grantee  was  not  entitled  because  he  had  parted  with 
his  estate  ;  the  second  grantee  was  dead,  and  his  heirs 
were  not  entitled  because  they  were  not  named  in  the 
grant.  Under  similar  circumstances,  we  have  seen  (n) 
that,  in  the  case  of  a  grant  of  corporeal  hereditaments, 
the  first  person  that  might  happen  to  enter  upon  the 
premises  after  the  decease  of  the  second  grantee  had 
formerly  a  right  to  hold  possession  during  the  remainder 
of  the  life  of  the  former.  But  rents  and  other  incorporeal 
hereditaments  are  not  in  their  nature  the  subjects  of 
occupancy  (o)  ;  they  do  not  lie  exposed  to  be  taken 
possession  of  by  the  first  passer-by.  It  was  accordingly 
thought  that  the  statutes,  which  provided  a  remedy  in 

{k)  Ante,  pp.  132,  469.  the  end  of  this  chapter. 

{I)  Ante,  p.  467  &  n.  (k).     Such  (m)  Bac.  Abr.  Estate  for  Life 

rent    charges     were    previously  and  Occupancy  (B). 
recoverable  in  the  like  manner  (n)  Ante,  p.  138. 

as   a   tithe   rent    charge  ;     stat.  (o)  Co.  Litt.  41  b,  ,388  a. 

?7  &  28  Vict.  u.  114,  s.  63  ;  see  at 
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The  Wills 
Act,  as  to 
estates  pur 
autre  vie. 


Land 
Transfer 
Act,  1897. 


the  case  of  lands  and  other  corporeal  hereditaments, 
were  not  applicable  to  the  case  of  a  rent  charge,  but 
that  it  became  extinct  as  before  mentioned  (p).  By  a 
modern  decision,  however,  the  construction  of  these 
statutes  was  extended  to  this  case  also  (q) ;  and  now 
the  Wills  Act,  18.37  (-/■),  by  which  these  statutes  have 
been  repealed  (.s),  permits  every  person  to  dispose  by 
will  of  estates  pw  autre  vie,  whether  there  shall  or  shall 
not  be  any  special  occupant  thereof,  and  whether  the 
same  shall  be  a  corporeal  or  an  incorporeal  heredita- 
ment (t)  ;  and  in  case  there  shall  be  no  special  occupant, 
the  estate,  whether  corporeal  or  incorporeal,  shall  go  to 
the  executor  or  administrator  of  the  party  ;  and  coming 
to  him,  either  by  reason  of  a  special  occupancy,  or  by 
virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate  (w).  Under  the  Land  Transfer  Act,  1897  (x), 
a  rent  charge  enjoyed  pur  autre  vie  devolves  on  the 
owner's  death  after  that  year  in  the  same  manner  as  a 
like  estate  in  land  («/). 


Estate  in  fee 
simple  in  a 
rent  charge. 


A  grant  of  an  estate  tail  in  a  rent  charge  scarcely 
ever  occurs  in  practice  (z).  But  grants  of  rent  charges 
for  estates  in  fee  simple  are  not  uncommon,  especially 
in  the  towns  of  Liverpool  and  Manchester,  where  it  is 
the  usual  practice  to  dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to  be 
granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 


{p)  2  Black.  Comm.  260. 

(g)  Bearpark  v.  Hutchinson,  7 
Bing.  178. 

(r)  7  Will.  IV.  &  1  Vict.  c.  26. 

(s)  Sect.  2. 

(t)  Sect.  3. 

(u)  Sect.  6  ;  Reynolds  v.  Wright, 
25  Peav.  100, 


{x)  Stat.  60  &  61  Vict.  c.  65, 
Part  I. ;  ante,  pp.  29,  58,  76,  87, 
88,  115,  139,  146,  196,  201,  218, 
231,  236—240,  264,  312,  317,  346, 
416. 

(y)  Ante,  p.  139. 

(z)  See  Butler's  note  to  Co. 
|jitt.  298  a,  as  to  such  grants, 
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ufie  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  1o  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid  ;]  and  subject  to  the 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.  The  words  within  brackets  in 
the  above  sentence  are  now  usually  omitted  in  reliance 
on  the  provisions  of  the  Conveyancing  Act,  1881,  which 
have  already  been  stated  (a).  The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  to  the  vendor,  his 
heirs  and  assigns  (6).  It  should,  however,  be  carefully 
borne  in  mind  that  transactions  of  this  kind  are  very 
different  from  those  grants  of  fee  simple  estates  which 
were  made  in  ancient  times  by  lords  of  manors,  and 
from  which  quit  or  chief  rents  have  arisen.  These  latter 
rents  are  rents  incident  to  tenure,  and  may  be  distrained 
for  of  common  right  without  any  express  clause  for  the 
purpose.  But  as  we  have  seen  (c),  since  the  passing  of 
the  statute  of  Quia  emptores  (d),  it  has  not  been  lawful 
for  any  person  to  create  a  tenure  in  fee  simple.  The 
modern  rents  of  which  we  are  now  speaking  are  accord- 
ingly mere  rent  charges,  and  in  ancient  days  would  have 
required  express  clauses  of  distress  to  make  them  secure. 

(a)  See   ante,   pp.    471,    472  ;  charged  in  respect  of  that  con- 

Wms.  Conv.  Stat.  217.  sideration  with  ad  valorem  duty 

(6)  *By  the  Stamp  Act,  1891  on  the  total  amount,  which  will  *Stamp  duty, 

(stat.  54  &  55  Vict.  c.  39,  s.  56,  or  may,  according  to  the  terms  of 

replacing  33   &   34  Vict.   c.   97,  sale,  be  payable  during  the  period 

s.  72),  where  the  consideration  or  of  twenty  years  next  after  the 

any  part  of  the  consideration  for  day  of  the  date  of  such  instru- 

a  conveyance  on  sale  consists  of  ment.     For    the    duty    imposed 

money  payable  periodically  for  a  before   1870,  see  stat.   17  &   18 

definite  period,  exceeding  twenty  Vict.  c.  83. 

years,  or  in  perpetuity,  or  for  any  (c)  Ante,  p.  40. 

indefinite  period  not  terminable  (d)  18  Edw.  I.  c.  1, 
with  life,  the  conveyance  is  to  be 
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Ttey  were  formerly  considered  in  law  as  against  common 
right  (e),  that  is,  as  repugnant  to  the  feudal  policy,  which 
encouraged  such  rents  only  as  were  incident  to  tenure. 
A  rent  charge  was  accordingly  regarded  as  a  thing  entire 
and  indivisible,  unlike  rent  service,  which  was  capable 
of  apportionment.     And  from  this  property  of  a  rent 
charge,  the  law,  in  its  hostility  to  such  charges,  drew  the 
A  release  of     following  conclusion  :    that  if  any  part  of  the  land,  out 
land  was  a      oi  which  a  rent  charge  issued,  were  released  from  the 
release  of  the  charge  by  the  owner  of  the  rent,  either  by  an  express 
deed  of  release,  or  virtually  by  his  purchasing  part  of  the 
land,  all  the  rest  of  the  land  should  enjoy  the  same  benefit 
Apportion-      and  be  released  also{/).     If,  however,  any  portion  of 
scent  rfpart   *^®  ^a.nd  charged  should  descend  to  the  owner  of  the  rent 
of  the  land,     as  heir  at  law,  the  rent  would  not  thereby  have  been 
extinguished,  as  in  the  case  of  a  purchase,  but  would  have 
been  apportioned  according  to  the  value  of  the  land  ; 
because  such  portion  of  the  land  came  to  the  owner  of 
the  rent,  not  by  his  own  act,  but  by  the  course  of  law  {g). 
Release  not     But  now,  by  the  Law  of  Property  Amendment  Act, 
tinguishment.  1859  (h),  the  release*  from  a  rent  charge  of  part  of  the 
hereditaments  charged  therewith  does  not  extinguish 
the  whole  rent  charge,  but  operates  only  to  bar  the  right 
to  recover  any  part  of  the  rent  charge  out  of  the  heredita- 
ments released  ;   without  prejudice,  nevertheless,  to  the 
rights  of  all  persons  interested  in  the  hereditaments 
remaining  unreleased  and  not  concurring  in  or  confirming 
the  release.     The  effect  of  this  enactment  is  that  the 
lands  not  so  released  remain  liable  to  a  part  only  of  the 
rent  charge,  proportionate  to  their  value  (i),  unless  the 
owners  of  such  lands  concur  in  the  release  of  the  rest  of 

(e)  Co.  Litt.  147  b.  rent  seek  was  on  the  same  footing 

( / )  Litt.  s.   222 ;    Dennett  v.  as    a    rent    charge    as    regards 

Pass,  1  New  Cases,  388.  apportionment ;      see    Litt.     ss. 

(O)  Litt.  s.  224.  217—227  ;      Co.     Litt.     147     b, 

Release  of  (A)  Stat.  22  &  23  Vict.  c.  35,  150  b  ;    Gilb.  Tenures,  402  &  n. 

part  of  land     s.    10.     This    enactment    seems  Ivii.,  4th  ed. 

charged  with    not  to  apply  to  a  rent  seek.     It  (i)  Booth  v.  Smith,  14  Q.  B.  J), 

rent  seek.  appears  that  at  common  law  a  318. 
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the  lands  originally  liable,  when  the  whole  of  the  rent 
charge  will  be  payable  out  of  the  lands  not  released  [k). 
The  Board  of  Agriculture  and  Fisheries  is  now   em-  Apportion- 

°  .  ment  by 

powered  by  statute  to  apportion  rents  of  every  kind  on  Board  of 
the  application  of  any  persons  interested  in  the  lands  and  and'^sh"  rles. 
in  the  rent  (l). 

The  rent  charges,  of  which  we  are  speaking,  are  Covenant  to 
usually  further  secured  by  a  covenant  for  payment  ^^  "^^-^ 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.  And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  purchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  (m).  But  such  covenants 
are  merely  personal  covenants  binding  the  purchaser  and 
his  representatives  {n)  ;  and  they  cannot  be  enforced, 
either  at  law  or  in  equity,  against  his  assigns  (o)  of  the 
land.  For  although,  as  we  have  seen  {f),  covenants  by 
a  tenant  in  fee  restricting  the  use  of  the  land  are  enforce- 
able in  equity  against  his  assigns,  who  have  notice  of  the 
covenants,  this  doctrine  is  not  extended  to  covenants 
which  impose  such  an  active  duty  as  to  repair  or  to  lay 
out  money  on  land  {q).  But  the  rent  charge  may  be 
recovered  by  action,  in  the  manner  before  explained, 

(h)  Price   v.    St.    John,    1906,  on  the  property,   and  has  con- 

1  Ch.  744.  veyed   the   property   to   a   pur- 

(I)  Stats.  17  &  18  Vict.  c.  97,  chaser,    he   may    distribute   the 

ss.  10 — 14;   45  &  46  Vict.  c.  38,  residuary  personal  estate  without 

o.  48  ;   52  cfc  53  Vict.  0.  30,  s.  2  ;  appropriating   any  part  thereof 

ante,  p.  150,  n.  (/).  to  meet  any  future  liability  under 

(m)  Davidson,  Free.  Conv.  vol.  such  covenants.     But  this  is  not 

ii.  pt.  i.  pp.  504  sq.,  4th  ed. ;    1  to  prejudice  the  right  to  follow 

Key  &  Blphinstone,  Prec.  Conv.  the  assets  of  the  deceased  into  the 

p.  334,  n.,  4th  ed.  hands  of  the  persons    amongst 

(n)  By  stat.  22  &  23  Vict.  c.  35,  whom  they  may  have  been  dis- 

s.    28,    where    an    executor    or  tributed.     See  Wms.  Pers.  Prop, 

administrator  liable  under  such  114,  499,  500,  17th  ed. 

covenants  has  satisfied  all  sub-  (o)  Ante,  p.  77. 

sisting  liabilities,   and  set  aside  (p)  Ante,  p.  198. 

a  sufficient  fund  to  answer  any  (q)  Haywood     v.     Briinmvick, 

future  claim  that  may  be  made  dsc..  Building  Society,  8  Q.  B.  U. 

in  respect  of  any  fixed  and  ascer-  403  ;    Austerheny  v.  Oldham,  29 

tained  sum  agreed  to  be  laid  out  Ch.  D.  570. 
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against  the  tenant  of  the  freehold  for  the  time  being, 
whether  he  be  the  original  purchaser,  or  his  heir  or  his 

assign  (r). 

Bankruptcy  The  Bankruptcy  Act,  1914  (s),  provides  (as  did  the 

land  subject    ^'^^  ^^  1883)  for  the  disclaimer  by  the  trustee  for  the 

to  rent,  &c,     creditors,   within  the  time  and  under  the   conditions 

therein  specified,  of  any  part  of  the  property  of  the 

bankrupt,  which  consists  of  land  of  any  tenure  burdened 

with  onerous  covenants,  or  of  any  other  property  that  is 

not  readily  saleable,  by  reason  of  its  binding  the  possessor 

thereof  to  the  performance  of  any  onerous  act,  or  to  the 

Order  vesting  payment  of  any  sum  of  money  (t).     And  the  Court  may 

T3ropertv         make  an  order  vesting  any  disclaimed  property  (without 

any  conveyance  for  the  purpose)  in  any  person  entitled 

thereto,  or  a  trustee  for  him,  on  such  terms  as  the  Court 

thinks  just. 


Incorporeal 
heredita- 
ments sub- 
ject, as  far 
possible,  to 
the  same 
rules  as  cor- 
poreal here- 
ditaments. 


Although  rent  charges  and  other  self-existing  in- 
corporeal   hereditaments    of    the    like    nature    are    no 

as  favourites  with  the  law,  yet,  whenever  it  meets  with 
them,  it  applies  to  them,  as  far  as  possible,  the  same 

•  rules  to  which  corporeal  hereditaments  are  subject. 
Thus,  we  have  seen  that  the  estates  which  may  be  held 
in  the  one  are  analogous  to  those  which  exist  in  the 
other.  So  estates  in  fee  simple,  both  in  the  one  and  in 
the  other,  may  be  aliened  by  the  owner,  either  in  his 
lifetime  or  by  his  will,  to  one  person  or  to  several  as 
joint  tenants  or  tenants  in  common  (m),  and,  on  his 
intestacy,  descended  to  the  same  heir  at  law.  So  also, 
on  the  owner's  death  after  the  year  1897,  his  fee  simple 


(r)  Ante,  p.  467,  and  cases 
cited  in  n.  {k). 

(d)  Stat.  4  &  6  Geo.  V.  c.  59, 
s.  54,  replacing  46  &  47  Vict.  u. 
52,  s.  55  ;  see  Wms.  Pers.  Prop. 
281,  17th  ed. 

(J)  As  to  the  effect  of  a  dis- 
claimer  by   a   trustee   in   bank- 


ruptcy of  freehold  land  subject 
to  a  rent  charge  and  burdened 
with  onerous  covenants,  see  Be 
Mercer  and  Moore,  14  Ch.  D.  287, 
decided  under  the  Bankruptcy 
Act,  1869. 

(»)  Bivis  V.  Watson,  5  M.  &  W 
255. 
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estate  in  a  rent  charge  devolves,  equally  with  his  like 
estate  in  land,  upon  his  executors  or  administrator,  in 
trust,  subject  to  his  debts,  for  his  devisee  or  heir  (x). 
But  in  one  respect  the  analogy  fails.  Land  is  essentially 
the  subject  of  tenure  ;  it  may  belong  to  a  lord,  but  be  Tenure  an 
holden  by  his  tenant,  by  whom  again  it  may  be  sub-let 
to  another  ;  and  so  long  as  rent  is  rent  service,  a  mere 
incident  arising  out  of  the  estate  of  the  payer  and 
belonging  to  the  estate  of  the  receiver,  so  long  may  it 
accompany,  as  accessory,  its  principal,  the  estate  to 
which  it  belongs.  But  the  receipt  of  a  rent  charge  is 
accessory  or  incident  to  no  other  hereditament.  True 
a  rent  charge  springs  from,  and  is,  therefore,  in  a  manner 
connected  with,  the  land  on  which  it  is  charged  ;  but 
the  receiver  and  owner  of  a  rent  charge  has  no  shadow 
of  interest  beyond  the  annual  payment,  and  in  the 
abstract  right  to  this  payment  his  estate  in  the  rent 
consists.  Such  an  estate  therefore  cannot  be  subject 
to  any  tenure.  The  owner  of  an  estate  in  a  rent  charge 
consequently  owes  no  fealty  to  any  lord,  neither  can 
he  be  subject,  in  respect  of  his  estate,  to  any  rent  as 
rent  service  ;  nor,  from  the  nature  of  the  property, 
could  any  distress  be  made  for  such  rent  service  if  it 
were  reserved  {y).  So,  if  the  owner  of  an  estate  in  fee 
simple  in  a  rent  charge  should  have  died  intestate,  and 
without  leaving  any  heirs,  his  estate  could  not  escheat 
to  his  lord,  for  he  had  none.  It  simply  ceased  to  exist, 
and  the  lands  out  of  which  it  was  payable  were  thence- 
forth discharged  from  its  payment  (z).  The  Intestates' 
Estates  Act,  1884  (a),  now  enacts  that,  from  and  after 
the  passing  of  the  Act,  where  a  person  dies  without  an 

(x)  Ante,  pp.   29,  58,  86,  115,  ditament,  for  which,  by  his  pre- 

139,    146,    196,    201,   218,    231,  rogative,  he  may  distrain  on  all 

236 — 240,   264,    312,    317,    346,  the    lands    of    the    lessee ;     Co. 

416,  474.  Litt.  47  a,  n.  (1)  ;   Bac.  Abr.  tit. 

(y)  Co.  Litt.  47  a,  144  a  ;    2  Rent  (B). 
Black.  Comm.  42.     But  it  is  said  (2)  Co.  Litt.  298  a,  n.  (2). 

that   the   King   may   reserve   a  (a)  Stat.  47  &  48  Vict.  c.  71, 

rent  out  of  an  incorporeal  here-  s.  4,  passed  14th  August,  1884. 
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heir  and  intestate  in  respect  of  any  real  estate,  consisting 
of  any  estate  or  interest,  whether  legal  or  equitable,  in 
any  incorporeal  hereditament,  whether  devised  or  not 
devised  to  trustees  by  the  will  of  such  person,  the  law  of 
escheat  shall  apply  in  the  same  manner  as  if  the  estate 
or  interest  above  mentioned  were  a  legal  estate  in 
corporeal  hereditaments  (b).  It  appears  to  the  writer 
that  the  Courts  may  find  some  difficulty  in  applying  the 
law  of  escheat,  in  pursuance  of  this  Act,  to  hereditaments 
which  are  not  held  of  any  lord. 


Common  in 


Another  kind  of  separate  incorporeal  hereditament 
which  occasionally  occurs  is  a  right  of  common  in  gross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject 
of  property  (c).  Such  a  right  of  common  has,  therefore, 
always  required  a  deed  for  its  transfer. 


Advowsons.  Another    important    kind    of    separate    incorporeal 

hereditaments  is  an  advowson  in  gross.  An  advowson 
is  a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (d).     The  owner  of  the  advowson  is  termed  the 

Patron.  patron  of  the  benefice  :  but,  as  such,  he  has  no  property 

or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.  As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 

Presentation,  vacant.  And  this  right  he  exercises  by  a  presentation 
to  the  bishop  of  some  duly  qualified  clerk  or  clergyman. 

Institution,     whom  the  bishop  is  accordingly  bound  to  institute  to  the 

Induction.  benefice,  and  to  cause  to  be  inducted  into  it  (e).  When 
the  advowson  belongs  to  the  bishop,  the  forms  of  presen- 


(6)  See  ante,  pp.  49,  56. 
(c)  2  Black.  Comm.  33,  34. 
{d)  See   P.   &   M.   Hist.   Eng. 
Law,  ii.  135  sq. 

(e)  1  Black.  Comm.  390,  391. 


See  ibid.  389  ;  stat.  61  &  62  Vict, 
e.  48,  s.  2,  as  to  grounds  on  which 
a  bishop  may  refuse  to  institute 
or  admit  the  presentee. 
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tation  and  institution  are  supplied  by  an  act  called 
collation  (/ ).     In  some  rare  cases  of  advowsons  donative,  Collation, 
the  patron's  deed  of  donation  was  alone  sufficient  (g) :  Donatives. 
but  by  the  Benefices  Act,  1898  {h),  all  such  advowsons 
were  made  presentative.     Where  the  patron  is  entitled 
to  the  advowson  as  his  private  property,  he  is  empowered 
by  an  Act  of  George  IV.  (i)  to  present  any  clerk  under 
a  previous  agreement  with  him  for  his  resignation  in 
favour  of  any  one  person  named,  or  in  favour  of  one  of 
two  (k)  persons,  each  of  them  being  by  blood  or  marriage.  Agreements 
an  uncle,    son,   grandson,   brother,   nephew   or  grand-  tion^^^'^"°^ 
nephew  of  the  patron,  or  one  of  the  patrons  beneficially 
entitled.     One  part  of  the  instrument  by  which  the 
engagement   is   made   must   be   deposited   within   two 
calendar  months  in  the  office  of  the  registrar  of  the 
diocese  (I),  and  the  resignation  must  refer  to  the  engage- 
ment, and  state  the  name  of  the  person  for  whose  benefit 
it  is  made  (m). 

Advowsons  are  principally  of  two  kinds, — advowsons  History  of 
of  rectories,  and  advowsons  of  vicarages.  The  history  ^^  rectories 
of  advowsons  of  rectories  is  in  many  respects  similar  to 
that  of  rents  and  of  rights  of  common.  In  the  very  early 
ages  of  our  history  advowsons  of  rectories  appear  to  have 
been  almost  always  appendant  to  some  manor.  The 
advowson  was  part  of  the  manorial  property  of  the  lord, 
who  built  the  church  and  endowed  it  with  the  glebe  and 
most  part  of  the  tithes  (n).  The  seignories  in  respect  of 
which  he  received  his  rents  were  another  part  of  his 

(/)  2  Black.  Comm.  22.  repealed  by  stat.  40  Vict.  u.  13, 

{g)  2  Black.  Comm.  23.      By  s.  13. 

Stat.  33  &  34  Vict.  v;.  97,  every  {h)  Stat.  61  &  62  Vict.  c.  48, 

appointment,  whether  by  way  of  s.  12. 

donation,  presentation  or  nomi-  (i)  Stat.  9  Geo.  IV.  c.  94. 

nation,  and  admission,  collation  (k)  The  Act  reads  one  or  two, 

or   institution   to   or   licence   to  but  this  is  clearly  an  error, 

hold  any  ecclesiastical  benefice,  (I)  Stat.  9  Geo.  IV.  c.  94,  s.  4. 

dignity    or    promotion,    or    any  (m)  Sect.  5. 

perpetual  curacy,  was  subject  to  (»)  See  1  P.  &  M.  Hist   Eng. 

an  ad  valorem  duty,  which  was  Law,  497,  498,  2nd  ed. 

W.H.P.  31 
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nianor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 
have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  (o).  The  incorporeal  part  of 
the'  property,  both  of  the  lord  and  his  tenants,  was  thus 
strictly  appendant  or  incident  to  that  part  which  was 
corporeal ;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 
incorporeal  portions  of  property  became  severed  from  the 
corporeal  parts,  to  which  they  had  previously  belonged. 
Thus  we  have  seen  (p)  that  the  seignory  of  lands  was 
occasionally  severed  from  the  corporeal  part  of  the 
manor,  becoming  a  seignory  in  gross.  So  rent  was  some- 
times granted  independently  of  the  lordship  or  reversion 
to  which  it  had  been  incident,  by  which  means  it' at  once 
became  an  independent  incorporeal  hereditament,  under 
the  name  of  a  rent  seek.  Or  a  rent  might  have  been 
granted  to  some  other  person  than  the  lord,  under  the 
name  of  a  rent  charge.  •  In  the  same  way  a  right  of  common 
might  have  been  granted  to  some  other  person  than  a 
tenant  of  the  manor,  by  means  of  which  grant  a  separate 
incorporeal  hereditament  would  have  arisen,  as  a  common 
in  gross,  belonging  to  the  grantee.  In  like  manner  there 
exist  at  the  present  day  two  kinds  of  advowsons  of 
rectories  :  an  advowson  appendant  to  a  manor,  and  an 
advowson  in  gross  {q),  which  is  a  distinct  subject  of 
Origin  of  ad-  property,  unconnected  with  anything  corporeal.  Advow- 
vowsona  in  gQ^g  [^  gross  appear  to  have  chiefly  had  their  origin  in 
the  severance  of  advowsons  appendant  from  the  manors 
to  which  they  had  belonged  ;  and  any  advowson,  now 
appendant  to  a  manor,  may  at  any  time  be  severed  from 
it,  either  by  a  conveyance  of  the  manor,  with  an  express 

(o)  Ante,  pp.  42,  462.  (?)  3  Black.  Comm.  22  ;   Litt. 

(p)  Ante,  p.  466.  s.  617. 
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exception  of  the  advowson,  or  by  a  grant  of  the  advowson 
alone  independently  of  the  manor.  And  when  once 
severed  from  its  manor,  and  made  an  independent 
incorporeal  hereditament,  an  advowson  can  never  become 
appendant  again.  So  long  as  an  advowson  is  appendant  Conveyance 
to  a  manor,  a  conveyance  of  the  manor,  even  by  °^^"  advow- 
feoSment,  and  without  mentioning  the  appurtenances 
belonging  to  the  manor,  will  be  sufficient  to  comprise  the 
advowson  (r).  But  when  severed  it  must  be  conveyed, 
like  any  other  separate  incorporeal  hereditament,  by  a 
deed  of  grant  (s). 

The  advowsons  of  rectories  were  not  unfrequently  History  of 

.ji.ii-ir  .  -i-i.-  J.    advowsona  of 

granted  by  the  lords  of  manors  m  ancient  times  to  yjcarages. 
monastic  houses,  bishoprics,  and  other  spiritual  corpora- 
tions (t).  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 
fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
concerned  ;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deputy. 
In  order  to  remedy  the  abuses  thus  occasioned,  it  was 
provided  by  statutes  of  Eichard  II.  (m)  and  Henry 
IV.  (x),  that  the  vicar  should  be  sufficiently  endowed 
wherever  any  rectory  was  thus  appropriated.  This  was 
the  origin  of  vicarages,  the  advowsons  of  which  belonged 
in  the  first  instance  to  the  spiritual  owners  of  the  appro- 
priate rectories  as  appendant  to  such  rectories  (y) ;  but 
many  of  these  advowsons  have  since,  by  severance  from 
the  rectories,  been  turned  into  advowsons  in  gross.  And 
such  advowsons  of  vicarages  can  only  be  conveyed  by 
deed,  like  advowsons  of  rectories  under  similar  circum- 
stances. 

(r)  Perk.    s.    116;     Co.    Litt.  Wms.  Conv.  Stats.  72,  73. 
190  b,  307  a.     See  A.-G.  v.  Sit-  (t)  1  Black.  Comm.  384. 

well,  1  Y.  &  C.  559  ;    Roper  v.  («)  Stat.  15  Rich.  II.  c.  6. 

Harrison,  2  K.  &  J.  86.  (x)  Stat.  4  Hen.  IV.  u.  12. 

(s)  Co.  Litt.  332  a,  335  b  ;  see  (y)  Dyer,  351  a. 
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Next  pre- 
sentation. 

The  church 
must  be  full. 


Simony. 


Next  pre- 
sentation. 


Next  pre- 
sentation is 
personal 
property. 


The  sale  of  an  advowson  will  not  include  the  right 
to  the  next  presentation,  unless  made  when  the  church 
is  full ;  that  is,  before  the  right  to  present  has  actually 
arisen  by  the  death,  resignation  or  deprivation  of  the 
former  incumbent  (2).  For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold  ;  and  the  sale  of  such  a  right 
would  fall  within  the  offence  of  simony, — so  called  from 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders,  or  of  an  ecclesiastical  benefice  {a). 
But  formerly,  before  a  vacancy  had  actually  occurred, 
the  next  presentation,  or  right  of  presenting  at  the  next 
vacancy,  might  be  sold  independently  of  the  future 
presentations  of  which  the  advowson  is  composed  (b), 
and  this  was  frequently  done.  No  spiritual  person, 
however,  may  sell  or  assign  any  patronage  or  presentation 
belonging  to  him  by  virtue  of  any  dignity  or  spiritual 
office  held  by  him,  any  such  sale  and  assignment  being 
void  (c).  And  a  clergyman  was  prohibited  by  a  statute 
of  Anne  {d)  from  procuring  preferment  for  himself  by  the 
purchase  of  a  next  presentation ;  but  this  statute  was 
held  not  to  prevent  the  purchase  by  a  clergyman  of  an 
estate  in  fee  or  even  for  life  in  an  advowson,  with  a  view 
of  presenting  himself  to  the  living  (e).  When  the  next 
presentation  was  sold,  independently  of  the  rest  of  the 
advowson,  it  was  considered  as  mere  personal  property, 
and  would  devolve,  in  case  of  the  decease  of  the  purchaser 
before  he  had  exercised  his  right,  on  his  executors,  and 
could  not  descend  to  his  heir  at  law  (/ ).  The  advowson 
itself,  it  need  scarcely  be  remarked,  would  descend,  on 
the  decease  of  its  owner  intestate,  to  his  heir.     The  law 


(z)  Alston  v.  Atlay,  7  A.  &  E. 
289. 

(a)  Bao.  Abr.  Simony ;  stat. 
31  Eliz.  0.  6;  28  &  29  Vict. 
c.  122,  ss.  2,  5,  9. 

(6)  Fox  V.  Chester,  G  Bing.  1. 

(c)  Stat.  3  &  4  Vict.  c.  113,  s. 
42. 


(d)  Stat.  12  Anne,  st.  2,  u.  12, 
s.  2. 

(e)  Walsh  v.  Lincoln,  L.  R. 
10  C.  P.  518  ;  Lowe  v.  Chester, 
10  Q.  B.  D.  407. 

( / )  See  Rennell  v.  Lincoln,  7 
B.  &  C.  113,  8  Bing.  490. 
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attributes  to  it,  in  commoii  with  other  separate  incor- 
poreal hereditaments,  as  nearly  as  possible  the  same 
incidents  as  appertain  to  the  corporeal  property  to  which 
it  once  belonged.     So  on  the  death  after  the  year  1897  Devolution 

,.,      ,  ,    J,       on  death. 

of  the  owner  of  an  advowson,  it  will  devolve,  like  his  tee 
simple  estates  in  land,  to  his  executors  or  administrator, 
on  trust,  subject  to  his  debts,  for  his  devisee  or  heir  (g). 

By  the  Benefices  Act,  1898  (h),  a  conveyance  or  an  Benefices 
agreement  for  conveyance  passing  any  legal  or  equitable 
interest  inter  vivos  (i)  in  a  right  of  patronage  of  a  benefice 
shall  not  be  valid  unless  (1)  it  is  registered  as  thereby 
required  in  the  diocesan  registry  ;  (2)  it  transfers  the 
whole  interest  of  the  conveying  party  in  the  right,  and 
(3)  more  than  twelve  months  have  elapsed  since  the  last 
institution  or  admission  to  the  benefice.  The  second 
requirement  appears  to  invalidate  sales  or  grants  by  the 
owners  of  an  advowson  of  the  next  presentation  or  any 
less  estate  or  interest  than  the  whole  fee  simple  in  the 
advowson ;  the  only  exception  admitted  being  the 
reservation  or  limitation  in  a  family  settlement  of  a  life 
interest  to  the  settlor,  or  in  a  mortgage  the  reservation 
of  an  equity  of  redemption  (k).  The  Act  also  prohibits  (I) 
the  sale  by  public  auction  of  any  right  of  patronage, 
except  in  the  case  of  an  advowson  to  be  sold  in  con- 
junction with  any  manor,  or  with  an  estate  in  land  of 
not  less  than  one  hundred  acres  situate  in  the  parish  in 
which  the  advowson  is  situate,  or  in  an  adjoining  parish, 
and  belonging  to  the  same  owner  as  the  advowson. 

(g)  Ante,  pp.  29,  58,  76,  87,  88,  on   the   appointment   of   a  new 

115,  139,  146,  196,  201,  218,  231,  trustee   where  no   beneficial  in- 

236—240,  256,  264,  265,  312,  317,  terest  passes  ;   sect.  1  (6). 

346,  416,  474.  (k)  Sect.  1  (7).     See  1  Wms. 

(h)  Stat.  61  &  62  Vict.  c.  48,  V.  &  P.  442,  2nd  ed. 

s.  1  (1).  (Z)  Sect.  1  (2).     By  sect.  1  (3) 

(i)  Not     including     a     trans-  certain     other    restrictions     are 

mission  on  marriage,   death,  or  placed  on  the  terms  on  which  an 

bankruptcy,     or    otherwise     by  advowson  may  be  sold ;    see   1 

operation  of  law,  or  a  transfer  Wms!  V,  &  P,  444,  2nd  e4, 
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Tithes. 


Tithes  in  lay 
hands. 


Conveyances 
of  tithes. 


Descent  of 
tithes. 


Tithes  are  another  species  of  separate  incorporeal 
hereditaments,  also  of  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and  indeed  down  to  the 
time  of  Henry  VIII.,  tithes  were  exclusively  the  property 
of  the  Church,  belonging  to  the  incumbent  of  the  parish 
unless  they  had  got  into  the  hands  of  some  monastery 
or  community  of  spiritual  persons.  They  never  belonged 
to  any  layman  until  the  time  of  the  dissolution  of 
monasteries  by  King  Henry  VIII.  But  this  monarch, 
having  procured  Acts  of  Parliament  for  the  dissolution  of 
the  monasteries  and  the  confiscation  of  their  property  (m), 
also  obtained  by  the  same  Acts  (w)  a  confirmation  of  all 
grants  made  or  to  be  made  by  his  letters-patent  of  any 
of  the  property  of  the  monasteries.  These  grants  were 
many  of  them  made  to  laymen,  and  comprised  the  tithes 
which  the  monasteries  had  possessed,  as  well  as  their 
landed  estates.  Tithes  thus  came  for  the  first  time  iato 
lay  hands  as  a  new  species  of  property.  As  the  grants 
had  been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or  years  (o), 
the  tithes  so  granted  evidently  became  hereditaments  in 
which  estates  might  be  holden,  similar  to  those  already 
known  to  be  held  in  other  hereditaments  of  a  separate 
incorporeal  nature ;  and  a  necessity  at  once  arose  of 
a  law  to  determine  the  nature  and  attributes  of  these 
estates.  How  such  estates  might  be  conveyed,  and  how 
they  should  descend,  were  questions  of  great  importance. 
The  former  question  was  soon  settled  by  an  Act  of 
Parliament  (p),  which  directed  recoveries,  fines  and 
conveyances  to  be  made  of  tithes  in  lay  hands,  according 
as  had  been  used  for  assurances  of  lands,  tenements,  and 
other  hereditaments.  And  the  analogy  of  the  descent 
of  estates  in  other  hereditaments  was  followed  in  tracing 


(m)  stats.  27  Hen.  VIII.  c  28  ; 
31  Hen.  VIII.  o.  13  ;  32  Hen. 
VIII.  c.  24. 

(m)  27  Hen.  VIII.  c.  28,  s.  2 ; 
3J  Hen.  VIII.  c.  13,  ss,  18,  19, 


(o)  Stats.  31  Hen.  VIII.  u.  13, 
s.  18  ;   32  Hen.  VIII.  c.  7,  s.  1. 
ip)  Stat.  32  Hen.  VIII.  c.  7, 

B.  7. 
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the  descent  of  estates  of  inheritance  in  tithes.     But  as 
tithes,  being  of  a  spiritual  origin,  are  a  distinct  inheritance  Tithes  exist 
from  the  lands  out  of  which  they  issue,  they  have  not  from^thT' 
been  considered  as  affected  by  any  particular  custom  of  Ifvnd. 
descent,  such  as  that  of  gavel-kind  or  borough-English, 
to  which  the  lands  may  be  subject,  but  in  all  cases  they 
descend  according  to  the  course  of  the  common  law  (q). 
From  this  separate  nature  of  the  land  and  tithe,  it  also 
follows  that  the  ownership  of  both  by  the  same  person 
will  not  have  the  eSect  of  merging  the  one  in  the  other. 
They  exist  as  distinct  subjects  of  property ;   and  a  con- 
veyance of  the  land  with  its   appurtenances,  without 
mentioning  the  tithes,  will  leave  the  tithes  in  the  hands 
of  the  conveying  party  (r).     The  Acts  passed  for  the  Commutation 
commutation  of  tithes  (s)  affect  tithes  in  the  hands  of 
laymen,  as  well  as  those  possessed  by  the  clergy.     Under 
these  Acts  a  rent  charge^  varying  with  the  price  of  corn, 
was  substituted  all  over  the  kingdom  for  the  inconvenient 
svstem  of  taking  tithes  in  kind  (t)  ;    and  these  Acts  Merger  of 

■'  .   .  _.,,.,  .  ,  tithes  or  rent 

contam  provisions  under  which  the  tithes  or  tithe  rent  charge  in  the 
charge  may,  by  declaration  duly  made  to  that  effect,  be  ''^"'*' 
caused  to  merge  or  be  extinguished  in  the  land,  whenever 
both  land  and  tithes  or  rent  charge  belong  to  the  same 
person  (u).    By  the  Tithe  Act,  1891  (x),  tithe  rent  charge 

(?)  Doe  d.  LushingUm  v.  Llan-  8  &  9  Geo.  V.  u.  54,  s.  1),  amended 

daff,  2  N.  R.  491  ;    1  Eagle  on  the  method  of  computation  of 

Tithes,  16.  tithe  rent  charges,  and  (by  s.  3) 

(r)  Chapman    v.    Gatcombe,    2  made  them  redeemable  on  the 

N.  C.  516.  application  of  the  owner  of  the 

(s)  Stats.  6  &  7  Will.  IV.  c.  71  ;  land  charged  therewith,  without 

7  Will.  IV.  &  1  Vict.  c.  69  ;   1  &  2  the  consent  of  the  owner  of  thu 

Vict.  c.  64 ;    2  &  3  Vict.  c.  62  ;  rent  charge. 

3  &  4  Vict.  c.  15  ;    5  Vict.  c.  7  ;  («)  Stats.  6  &  7  Will.  IV.  c.  71, 

5  &  6  Vict.  c.  54 ;  9  &  10  Vict.  s.  71  ;  1  &  2  Vict.  c.  64  ;  2  &  3 
c.  73  ;    10  &  11  Vict.  c.  104 ;    14  Vict.  c.  62,  s.   1  ;    9  &  10  Vict. 

6  15  Vict.  c.  53  ;  16  &  17  Vict.  u.  73,  s.  19.  Tithes  or  tithe  rent 
c.  124  ;  21  &  22  Vict.  c.  53  ;  23  charges  still  do  not  merge  ipso 
&  24  Vict.  c.  93  ;  36  &  37  Vict,  facto  on  union  of  the  estate  in 
c.  42 ;  41  &  42  Vict.  c.  42 ;  48  the  land  charged  and  in  the 
&  49  Vict.  c.  32  ;  49  &  50  Vict,  tithes  or  rent  charged  ;  Shelford 
c.  54  ;   60  &  61  Vict.  c.  23  ;  8  &  on  Tithes,  292  n.,  3rd  ed. 

9  Geo.  V.  c.  54.  (a:)  Stat.  54  Viet.  o.  8,  ss.  2, 

[t]  The  Tithe  Act,  1918  (stat.     9.     By  s.  1,  any  contract  made 
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Remedies  for  is  now  recoverable  only  under  an  order  of  the  county 

the  recovery 


of  a  tithe 
rent  charge. 


court  of  the  district,  where  the  lands,  out  of  which  it 
issues,  are  situate ;  which  order  is  to  be  executed  by 
distress  and  entry,  if  the  lands  are  occupied  by  the  owner, 
but  in  any  other  case  by  the  appointment  of  a  receiver 
of  the  profits  {y).  And  where  the  owner  of  the  lands  is 
in  occupation  of  them,  and  the  tithe  rent  charge  is  in 
arrear  for  forty  days,  and  there  is  no  sufficient  distress 
on  the  premises,  the  owner  of  the  rent  charge  may  obtain 
a  writ  of  possession  and  hold  the  lands  until  the  arrears 
are  satisfied  (z).  Not  more  than  two  years'  arrears  can 
be  so  recovered  (a).  The  arrears  of  a  tithe  rent  charge 
cannot  be  raised  by  sale  or  mortgage  of  the  land,  as  the 
arrears  of  an  ordinary  rent  charge  may  (b).  And  no 
one  is  personally  liable  to  the  payment  of  a  tithe  rent 
charge  (c).  Tithe  rent  charges  now  pass  on  the  owner's 
death  to  his  executors  or  administrator  in  like  manner 
as  his  other  real  estate  (d). 


Titles  of 
honour. 


There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work  so 
elementary  as  the  present,  especially  considering  the 
short  notice  that  has  necessarily  here  been  taken  of  the 
more  important  kinds  of  such  property.  Thus,  titles  of 
honour,  in  themselves  an  important  kind  of  incorporeal 
hereditament,  are  yet,  on  account  of  their  inalienable 
nature,  of  but  little  interest  to  the  conveyancer.     The 


between  an  owner  and  occupier 
of  lands,  after  the  passing  of  the 
Act,  for  paynient  of  the  tithe 
rent  charge  by  the  occupier  shall 
be  void  ;  Ludlow  v  Pike,  1904, 
1  K.  B.  531  ;  Tujf  v.  Drapers' 
Guild,  1913,  1  K.  B.  40.  Tithe 
rent  charge  was  previously  re- 
coverable only  by  distress  and 
entry  under  stat.  6  &  7  Will.  IV. 
c.  71,  ss.  67,  81—85  ;  Bailey  v. 
Badham,  30  Ch.  D.  84. 

(y)  Ecclesiastical  Commrs.  v. 
V.pjohn,  1913,  1  K.  B.  501. 

fs)  Stats,  6  &  7  Will.  IV.  c.  71, 


s.  82  ;  54  Vict,  c.  8,  s.  2  (2) ;  Be 
Camberwell  BentcJiarge,  4  Q.  B. 
151  ;  Be  Hammersmith  Bent- 
charge,  4  Ex.  87. 

(a)  Stat.  6  &  7  WiU.  IV.  c.  71, 
ss.  81,  82. 

(6)  Bailey  v.  Badham,  30  Ch. 
D.  84  ;   see  ante,  p.  467. 

(c)  Stats.  6  &  7  WiU.  IV.  c.  71, 
s.  67  ;  54  Vict.  c.  8,  s.  2  (9). 

(d)  Ante,  pp.  29,  58,  76,  87,  88, 
115,  139,  146,  196,  201,  218,  231, 
236—240, 264,  312, 317,  346,416, 
479,  485. 
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same  remark  also  applies  to  officer  or  places  of  business  offices, 
and  profit.  No  outline  can  embrace  every  feature. 
Many  subjects,  wliicli  have  here  occupied  but  a  single 
paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 
Reference  to  the  different  works  on  the  separate  subjects 
here  treated  of  must  necessarily  be  made  by  those  who 
are  desirous  of  full  and  particular  information, 
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PART   III. 

OF   COPYHOLDS. 


Our  present  subject  is  one  peculiarly  connected  with 
those  olden  times  of  English  history  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Everything 
relating  to  copyholds  reminds  us  of  the  feudal  manor, 
and  the  more  ancient  village  community.  Estates  in 
copyhold  are,  however,  essentially  distinct,  both  in  their 
origin  and  in  their  nature,  from  those  freehold  estates 
which  have  hitherto  occupied  our  attention.  Copyhold  Definition  of 
lands  are  lands  holden  by  copy  of  court  roll ;  that  is,  ""Py""'"^- 
the  muniments  of  the  title  to  such  lands  are  copies  of 
the  roll  or  book  in  which  an  account  is  kept  of  the  proceed- 
ings in  the  Court  of  the  manor  to  which  the  lands  belong. 
For  all  copyhold  lands  belong  to,  and  are  parcel  of,  some 
manor.  An  estate  in  copyholds  is  not  a  freehold  ;  but 
in  construction  of  law,  merely  an  estate  at  the  will  of  the 
lord  of  the  manor,  at  whose  will  copyhold  estates  are 
expressed  to  be  holden  [a).  Copyholds  are  also  said  to 
be  holden  according  to  the  custom  of  the  manor  to  which 
they  belong,  for  custom  is  the  life  of  copyholds  (h). 

Copyhold  tenure  grew   out  of  tenure  in  viUenage,  Origin  of 

as  has  been  previously  stated  (c).     The  early  history  of  "'^^^  °   ^ 

tenure  in  villenage  is  lost  in  the  obscurity  which  covers 

English  institutions  of  early  times  after  the  settlement 

(a)  Cited    as    law  ;     Bankes,  (b)  Co.  Cop.  s.  32,  Tr.  p.  58, 

L.  J.,  Derry  v.  Sanders,  1919,  1  (c)  Ante,  pp.  27,  41- 

K,  B,  2g3,  g31, 
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Villaniis. 


A  common 
field. 


ViUenagium.  of  the  invaders  from  Germany  {d).  Villenagium,  how- 
ever, of  wMch.  the  word  villenage  is  an  adaptation,  means 
either  the  tenure  or  the  condition  of  a  villanus  (e).  And 
the  word  villanus,  as  originally  used,  merely  denoted  a 
member  of  a  villa,  town  or  village  ;  a  townsman  or 
villager,  in  fact  (/).  Now  the  cultivation  of  land  upon 
the  common  or  open-field  system  of  husbandry  by  the 
members  of  a  village  community  was  a  feature  of  English 
life,  which  only  disappeared  within  the  first  half  of  the 
last  century  (g).  But  to  trace  the  origin  of  this  common- 
field  system  of  cultivation  we  are  carried  back  to  the 
earliest  stages  in  the  history  of  the  occupation  of  land. 
A  common  field  in  its  last  stage  of  development  may  be 
shortly  described  as  a  large  open  field  of  arable  land, 
divided  into  long  strips  which  were  held  in  severalty  (A) 
by  different  owners.  The  field  was  cultivated  in  a 
rotation  of  crops  determined  by  the  rules  of  the  com- 
munity, which  were  founded  on  immemorial  custom. 
The  strips  were  not  inclosed.  And  when  the  field  lay 
fallow,  each  owner  of  a  strip  of  land  might  put  his  cattle 
in  to  range  over  the  whole  field,  in  virtue  of  his  right  of 
common  over  the  other  strips  (i).  The  earliest  form  of 
common-field  husbandry  seems  to  have  been  the  common 
ploughiag  of  waste  land  temporarily  occupied  by  a 
tribal  community,  whose  mode  of  life  was  pastoral  rather 
than  agricultural,  and  whose  habits  were  migratory. 
The  cultivation  of  land  by  a  village  community  argues  a 
permanent  settlement  upon  the  soil,   and  appears  to 


Tribal 
community. 


Village 
community, 


(d)  See  1  Stubbs,  Const.  Hist. 
Chap.  V. 

(e)  In  Glanville  (lib.  5)  vilk- 
nagium  is  used  to  denote  the  con- 
dition of  it  bondman  [nativus] ; 
Bracton  uses  villenagium  in  the 
same  sense  (fo.  6  b),  but  also 
uses  it  to  denote  a  holding  in 
villenage,  meaning  either  the 
tenure  or  the  land  held  (see  fo. 
7,  26,  208,  b). 

( / )  See  Pu  Cange,  Gloss^rium, 


sub  verb.  ;  Co.  Litt.  5  b ;  ante, 
p.  41  &  n.  {;j). 

(g)  See  Williams  on  Com- 
mons, 84 — 102  ;  Seebohm,  Eng- 
lish Vill.  Comm.  Chap.  I.  sect.  4  ; 
ante,  p.  63. 

(h)  Ante,  p.  149. 

(i)  See  ante,  pp.  42,  461  ; 
Williams  on  Commons,  67  ;  See- 
bohm, Chap.  I.  sects.  1 — 3  ; 
Vinogradoff,  Vill.  in  Eng.  Essay 
n.  Chap.  I.  '' 
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belong  to  a  later  stage  of  social  development  (k).  In  our 
own  island  we  find  traces  of  the  tribal  system  of  culti- 
vation remaining  in  Wales  till  after  the  Norman  Con- 
quest (l).  In  England,  however,  the  prevailing  form  of 
common-field  cultivation  seems  to  be  the  result  of  a 
system  in  which  the  cultivators  owned  their  strips  each 
independently  of  the  others  rather  than  of  any  tribal  or 
communal  ownership  of  land  (m).  But  the  history  of 
English  village  communities  and  of  the  maneria  or 
manors,  which  we  find  established  in  England  under  the 
last  Saxon  kings,  and  which  over  a  large  part  of  the 
country  were  usually  coincident  with  vills(w),  is  too 
obscure  to  be  discussed  in  the  pages  of  an  elementary 
law  book.  We  shall  therefore  take  up  tenure  in  villenage  Tenure  in 
in  the  form  which  it  had  assumed  after  centuries  of  ^'  "''^S®' 
agriculture  at  the  time  of  the  Norman  Conquest.  As  we 
have  seen  (o),  the  Domesday  survey  discloses  a  land 
covered  with  agricultural  estates,  each  as  a  rule  belonging 
to  some  freeholder,  and  cultivated  in  common  fields  by 
the  villani,  the  inhabitants  of  the  villa  or  manerium  (p). 
As  regards  personal  status,  the  villanus  of  the  time  of 
the  Conquest  appears  to  have  been  a  free  man  (q)  ;  but 
the  conditions  on  which  he  held  his  land  bound  him  to 
labour  on  his  lord's  demesne  (r).  His  holding,  it  will  be 
remembered,  consisted  of  a  house  and  a  certain  number 
of  strips  of  land  scattered  throughout  the  common  fields 
of  the  vill  (s).     He  possessed  this  land  as  the  tenant  of 

(k)  Seebohm,  pp.  369,  370.-  sitio  Eliensis  (survey  of  the  lands 

(I)  Seebohm,  Chap.  VI.  of  the  monks  of  Ely)  was  taken 

(m)  Maitland,  Domesday  Book  on  the  oaths  "  viceoomitis  scirse 

and  Beyond,  337,  338,  346 — 351.  et   omnium   baronum  et   eorum 

(»)  Ante,  p.  41  &  n.  (x).  francigenarum  et  totius  centuri- 

(o)  Ante,  p.  41.  atus,   presbyteri,   prsepositi,   sex 

Ip)  See  Seebohm,  Chap.  III.  villani    uniusoujusque     villae  ;  " 

(q)  Ante,    p.    45 ;      Co.    Litt.  Domesday,   iii.   497 ;    Seebohm, 

5  b  ;  Kemble,  Saxons  in  England,  p.  83  ;    Stubbs,  Select  Charters, 

Vol.  I.  pp.  215,  323 ;    Stubbs,  p.  86. 

Const.   Hist.   §§  37,   132,  Vol.  I.  (r)  Ante,  pp.  43,  51,  &  n.  (r). 

pp.  78,  426,  2nd  ed. ;    Seebohm,  (s)  The  holding  of  a  villanus 

pp.  127,  165 ;    Vinogradoff,  Vill.  is  very  generally  found  to  be  a 

in  Eng.  64 — 69,  135,   188—190,  virgate  or  half  a  virgate  of  land. 

218,  389.     Note  that  the  Inqui-  The  Latm  word  virgata  (a  bundle  Virgala, 
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Tenure  in 
villenage 
in  the 
thirteenth 
century. 


Yardland. 


the  owner  of  the  estate,  upon  the  condition  of  performing 
the  services  due  in  respect  of  his  holding.  These  services 
were  apparently  determined  by  local  custom.  They 
seem  generally  to  have  included  certain  payments  in 
money  and  in  kind ;  but  the  villanus  also  had  to  work 
for  his  landlord.  He  had  to  plough  his  landlord's 
demesne  land,  and  to  sow  and  reap  and  to  mow  thereon, 
according  to  the  time  of  year,  and  sometimes  he  had  to 
do  other  work,  as  he  was  bid.  But  the  amount  of  work 
which  could  be  required  from  a  villanus  was  regulated 
by  custom,  and  seems  to  have  varied  a  good  deal  in 
different  places  (t).  Custom,  it  is  thought,  must  also 
have  controlled  the  transmission  of  the  holding  on  the 
tenant's  death  (m). 

Between  the  eleventh  and  thirteenth  centuries  a 
change  appears  to  have  taken  place  in  the  constitution 
of  the  manerium  and  the  legal  position  of  its  inhabitants. 
As  we  have  seen  (x),  the  condition  of  the  mass  of  the 
peasantry  was  depressed  as  a  result  of  the  conquest ; 
and  it  appears  that  increased  labour  services  were  exacted 
from  them  by  their  Norman  landlords  {y).  Then,  when 
it  became  important  to  determine  what  landholders 
should  have  their  possession  protected  by  the  special 
remedy  given  in  the  King's  Court  {z),  all  the  old  English 
forms  of  landholding  were  submitted  to  the  classifying 
action  of  a  general  judge-made  law.  Thus  the  possession 
of  the  free  sokemen,  whose  services  were  definite  in  kind 
and  lighter  than  those  of  ordinary  villagers,  was  allowed 
to  be  their  own.     So  that  socage  came  to  be  a  species 

of  rods)  is  used  to  translate  the 
Saxon  term  yardland.  A  virgate 
or  yardland  varied  in  extent ; 
but,  on  an  average,  it  appears'  to 
have  comprised  thirty  acres,  i.e., 
ten  scattered  acre-strips  in  each 
of  the  three  common  fields  of  the 
vill ;  see  Seebohm,  Chap.  II. 
ss.  2 — 4  ;  Vinogradofi,  Villenage, 
148—239  ;  Maitland,  Domesday 
Book  and  Beyond,  385. 


(()  See  ante,  p.  43  &  n.  {e) ; 
Seebohm,  Chap.  II.  ss.  5 — 12  ; 
Chap.  V.  ss.  2,  4,  6,  7  ;  Vinogra- 
doff,  Villenage,  pp.  297—300. 

(tt)  See  Seebohm,  pp.  76,  77, 
176,  177  ;  ante,  pp.  19,  20,  n.  (c). 

(x)  Ante,  p.  45. 

(y)  Maitland,  Domesday  Book 
and  Beyond,  61 — 65. 

(«)  Ante,  pp.  15,  46. 
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of  freehold  tenure,  including  all  who  held  by  certain  but 

not  military  service  (a).    But  the  services  incumbent  on 

the  ordinary  villanus,  which  were  partly  indefinite  in  Possession 

kind  and  greater  in  quantity,  were  held  to  be  servile  (6) ;  °n  -riiienage 

and  he  was  not  allowed  to  claim  in  the  King's  Court  the  "^"^  protected 
ri-iiT  T-  m  .ui  the  King  s 

possession   ot  his  holding   as   his   own  (c).     Tenure   m  Court. 

villenage  was  thus_  placed  outside  the  pale  of  property 

protected  by  law.     By  the  middle  of  the  thirteenth 

century  the  manerium  of  Domesday  has  become  a  feudal 

manor,  of  which  the  most  important  tenants  are  the 

freeholders  in  knight's  service  or  socage  {d)  ;    while  the 

position  of  the  villani  is  not  only  degraded  by  denial  of 

protection  in  the  King's  Court,  but  further  comphcated 

with   questions   of   personal  status.     The  law  of  the  Bracton's 

thirteenth  century  is  stated  by  Bracton.    In  his  treatise,  tenuire  in 

tenure  in  villenage,  with  its  labour  services,  is  contrasted  villenage. 

with  free  tenure  by  military  service  or  in  socage  ;  and  it 

appears  that  the  tenant  in  villenage  may  be  either  a  free 

man   or   a    bondman  (e).     The   meaning   of   the   word 

villanus  has  also  been  modified  ;  and  it  is  used  to  denote 

either  a  tenant  in  villenage  (whether  bond  or  free),  or  one 

who  is  in  personal  condition  a  bondman  (/ ).    Bracton  {g) 

(a)  Ante,  pp.  50 — 52.  integral  part  of  the  land  tilled 

(b)  Ante,  p.  45  ;  Vinogradoff,  by  the  village.  See  Vinogradoff, 
Villenage,  81—83,  215,  216 ;  Villenage,  Essay  II.  Chap.  IV. ; 
P.  &  M.  Hist.  Eng.  Law,  i.  337  sq.  see  also  pp.  121  sq.  ;  Bract,  fo.  7, 

(c)  Ante,  pp.  17  &  n.  (p),  46.  26  a,  209  a  ;  Britt.  liv.  3,  chap.  2, 

(d)  Ante,  pp.  45,  51,  52.  It  is  §§  7,  8  ;  stat.  Extenta  Manerii, 
not  clear  how  this  change  took  Statutes  of  the  Realm,  i.  242  ; 
place.  No  doubt  it  resulted  Seebohm,  Chap.  III.  s.  3  ;  Cartu- 
partly  from  grants  of  land  out  laryof  Ramsey  Abbey  (Bolls  ed.), 
of  the  lord's  demesne  to  be  held  i.  286,  287,  297,  334,  370,  440 
freely,  partly,  too,  from  the  en-  (instances  of  enfranchisement), 
franchisement  (or  grant  to  be  (e)  Bract,  fo.  207  a,  208  b. 
held  freely)  of  land  formerly  held  As  to  the  unfree,  see  P.  &  M. 
in  villenage.  Professor  Vino-  Hist.  Eng.  Law,  i.  395  sq. 
gradofE  shows,  however,  that  ( / )  See  Bract,  fo.  208  b,  where 
there  are  instances  of  thirteenth  he  also  uses  the  word  servus  in 
century  freeholds,  of  which  the  speaking  of  the  personal  status 
origin  cannot  well  be  attributed  of  a  bondman  ;  see  also  fo.  4  b, 
either  to  grant  or  enfranchise-  6  b  ;  Co.  Litt.  5  b.  In  Glanville 
ment.  These,  he  suggests,  can-  (lib.  5)  a  bondman  is  called 
not  be  explained  except  as  free  natimis. 

land,   which   was   originally   an  {g)  Fo.  7,  26,  208  b. 
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Merchetum, 


Privileged 
villenage. 


Villanum 
socagium. 


describes  tenure  in  villenage  as  being  either  absolute 
(purum)  or  privileged.  The  tenant  in  absolute  villenage 
holds  by  uncertain  and  unlimited  services  ;  he  has  to  do 
what  he  is  bid,  may  be  taxed  at  the  will  of  the  lord,  and 
has  to  pay  the  merchetum,  or  fine  for  the  privilege  of  giving 
his  daughter  in  marriage.  The  burthen  of  the  merchetum 
is  incident  to  the  status  of  a  bondman  only,  and  not  to 
that  of  a  free  man.  But  a  free  man  may  hold  land  in 
absolute  villenage  ;  and  in  such  a  case  he  must  perform 
the  services,  if  he  wish  to  continue  in  the  occupation  of 
his  holding.  And  if  a  free  man  paid  the  merchetum,  he 
would  pay  it  as  an  incident  of  his  tenure,  and  not  of  his 
status  (h).  Privileged  villenage  is  to  hold  land  under  an 
agreement  with  the  lord  at  fixed  services  of  a  servile 
nature,  which  are  determined  by  the  agreement.  Either 
a  freeman  or  a  bondman  can  hold  in  this  way.  Tenant  in 
viUenage  holds  possession  in  the  name  and  at  the  will  of 
his  lord,  who  is  seised  of  land  held  of  him  in  villenage  in 
his  demesne  (i).  If  a  tenant  in  villenage  be  ejected  by 
any  other  than  his  landlord,  the  King's  Court  does  not 
recognise  that  he  has  any  right  of  his  own  to  recover 
possession  of  his  holding  (k).  If  a  tenant  in  absolute 
villenage  be  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not  recognise 
that  he  has  any  right  to  recover  possession.  Still,  a  free 
man  holding  in  absolute  villenage  ought  not  to  be  ejected 
whilst  he  performs  the  customary  services.  A  tenant  in 
privileged  villenage  of  the  kind  above  mentioned  acquires 
by  the  agreement  a  right  to  sue  his  lord  personally,  in 
virtue  of  which  he  may  possibly  recover  possession,  if 
ousted  by  the  lord  (I).  Another  kind  of  privileged 
villenage  is  the  tenure  called  villanum  socagium,  which  is 


(h)  Bract,  fo.  199  b,  200  a  ;  see 
ante,  p.  16  &  n.  {»). 

(i)  Bract,  fo.  263  a ;  ante, 
p.  37,  n.  (c). 

{k}  Bract,  fo.  7  a,  26  b,  168  a, 
190,  197  b,  207  a,  208  b,  210  b, 


273  b. 

{1}  Bract,  fo.  24  b,  26  b,  168  b, 
190,  199  b,  200  a,  208  b,  209  a. 
See  VinogradofE,  Villenage,  70 — 
74,  77—81. 
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the  tenure  of  those  who  hold  land  of  manors  in  the  ancient 
demesne  of  the  Crown  (m)  by  fixed  services  of  a  servile 
nature.  Such  tenants  cannot  be  ejected,  so  long  as  they 
perform  their  services  ;  nor  can  they  be  compelled  to 
remain  in  the  occupation  of  their  holdings,  and  therefore 
they  are  called  free.  But  their  possession  is  not  pro- 
tected in  the  King's  Court,  but  only  by  a  special  royal 
writ  in  the  manorial  court.  And  they  cannot  alien  their 
tenements  by  gift  (n),  or  transfer  them  to  others,  any 
more  than  bondmen  can  ;  and  therefore  if  their  holdings 
are  to  be  transferred,  they  surrender  them  to  the  lord 
or  his  steward,  who  delivers  them  to  others  to  hold  in 
villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favourable  tenant  in 
position  than  was  accorded  to  him  by  King's  Court  law.  villenage  in 
In  everyday  life  the  will  of  the  lord  was,  as  a  rule,  century. 
controlled  by  custom.     And  what  is  more,  the  humblest 
villager  had  some  security  against  the  invasion  of  his 
customary  rights  in  the  manorial  court,  of  which  the 
findings   were   originally  those   of  the  whole  body   of 
villagers,  whether  bond  or  free  (o).     Thus  the  services 
required  of  the  tenant  in  villenage  were  those  accustomed 
to  be  rendered  in  respect  of  his  holding  ;   and  these  were 
described,   with  extreme  minuteness,   in  the  manorial 
extents  or  surveys,  which  were  drawn  up  for  the  guidance 
of  the  lord,  but  on  the  evidence  of  the  villagers  them- 
selves (p).     The    possession    of    a    tenant    in    villenage 
appears  to  have  been  protected  in  the  manorial  court 
against  all  persons  other  than  the  lord  (q).     And  in  many 
cases  the  lords  submitted  to  such  dealings  with  lands 

(m)  Ante,  p.  61.  Chap.   V.  ;     Selden   Society,   iv. 

(»)  See  ante,  p.  155.  110  ;   P.  &  M.  Hist.  Eng.  Law,  i. 

(o)  Maitland,  Select  Pleas  in  580—582. 

Manorial  Courts  (Selden  Society,  (p)  VinogradofE,  Villenage,  212 

vol.  ii.),  Introd.  Ix.  sq.,  163,  164  ;  -215,  278,  297—300,  355. 

VinogradojEE,  Villenage,  Essay  II,  (?)  Ante,  p.  17,  n.  (p). 
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holden  of  tliem  in  villenage  as  showed  or  founded  a 
custom  of  hereditary  succession  to  the  tenancy,  or 
alienation  by  the  tenant  (r). 


Growth  of  the 
law  of  copy- 
hold tenure. 


Court  rolls. 


The  law  of  copyhold  tenure  seems  to  have  grown  up 
as  the  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change  from 
tenure  in  villenage  to  copyhold  tenure  ;  and  this  commu- 
tation appears  to  have  been  made  at  difEerent  periods  in 
different  parts  of  the  country  (s).  The  tenure  came  to 
be  called  copyhold  because  the  tenants  had  no  other 
evidence  of  title  save  copies  of  the  Court  rolls  (f).  For 
the  customs  relating  to  the  holdings  of  the  tenants  in 
villenage  were  proved  by  the  entries  made  in  the  rolls, 
which  formed  the  records  of  the  proceedings  of  the 
manorial  court  (m).  These  records  are  the  Court  rolls, 
which  alone  can  furnish  evidence  of  the  custom  by  virtue 
of  which  the  copyholder  claims  his  estate  ;  and  copies 
of  the  entries  made  therein  were  given  to  the  tenants 
and  kept  by  them  as  muniments  of  title  (x).  Originally, 
as  we  have  seen,  the  whole  village  community  was 
represented  in  one  manorial  court  {y).  But  according  to 
later  law  {z),  the  Court  Baron  of  a  manor,  in  which  the 
freeholders  were  suitors  and  judges  (a),  is  distinguished 


(r)  Vinogradoff,  Villenage,  165 
—167,  172  ;  Rot.  Hund.  ii.  403, 
669,  768,  770,  771  ;  Ramsey  Car- 
tulary (Rolls  Series),  i.  372,  411, 
416,  432,  477. 

(s)  Vinogradoff,  Villenage,  139, 
167—172,  178—188,  216,  306— 
310. 

(t)  Litt.  s.  75. 

(«)  See  Seebohm's  account  of 
the  Court  Rolls  of  the  Manor  of 


Windslow  during  the  reign  of 
Edward  III.,  Eng.  ViU.  Com- 
munity, pp.  20 — 32  ;  Vinogradoff, 
Villenage,  173,  374;  Selden 
Society,  iv.  112. 

(x)  Co.  Litt.  58  a. 

ly)  Ante,  p.  497. 

(z)  Co.  Litt.  58  a;  2  Wat. 
Cop.  4,  5;  1  Soriv.  Cop.  5,  6, 
3rd  ed. 

{a)  Ante,  pp'  46,  49. 
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from  the  Court  held  for  the  customary  tenants ; "  the 

latter  being  called  a  Customary  Court,  and  the  lord  only,  Customary 

or  his  steward,  being  judge  therein. 

Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  Littleton's 
describes  (6)  a  tenant  by  copy  of  Court  roll  as  holding  copyhold 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the  tenure  and 

r     '  '  _  viUenage. 

lord,  according  to  the  custom  of  the  manor,  in  virtue 
of  an  immemorial  custom  within  that  manor  that  lands 
should  be  so  held.  He  shows  how  such  tenants  may 
have  estates  of  inheritance  by  the  custom,  though  they 
have  no  freehold  at  common  law  (c)  ;  and  describes  the 
manner  in  which  it  is  customary  for  them  to  alienate 
their  holdings  {d).  Littleton,  however,  also  mentions  (e) 
tenure  in  viUenage  as  being  most  properly  when  a  villein 
holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain  lands 
according  to  the  custom  of  the  manor,  or  otherwise,  at 
the  will  of  the  lord,  and  to  do  to  his  lord  villein  service, 
as  to  carry  out  the  dung  of  his  lord  and  spread  it  on  the 
lord's  land,  and  such  like.  And  he  says  that  some  free 
men  hold  their  tenements  according  to  the  custom  of 
certain  manors  by  such  services  ;  and  their  tenure  is 
also  called  tenure  in  viUenage,  and  yet  they  are  not 
viUeins  ;  for  no  land  holden  in  viUenage,  or  villein  land, 
nor  any  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.  It  appears  from  this  passage,  that  in 
Littleton's  time  the  word  villanus  or  viUein  had  almost 
entirely  lost  its  old  meaning  (/ ),  and  was  generally  used 
to  signify  a  bondman  {g).     It  may  also  be  inferred  from 

(b)  Sect.  73.  manor,  and  were  passed  by  a  con- 

(c)  Sects.  76,  77,  81,  82  ;  Derry  veyance  thereof  ;  for  the  transfer 
V.  Sanders,  1919,  1  K.  B.  223,  of  villeins  in  gross  a  deed  was 
231.  always  required.     It  may  be  in- 

(d)  Sects.  74,  78,  79.  teresting  to  the  student  of  analy- 

(e)  Sect.  172.  tieal  jurisprudence  to  note  that 
(/,)  See  ante,  pp.  492,  495.  a  villein  was  a  purely  incorporeal 
(g)  Littleton  (sects.  181 — 183)      hereditament ;     see   Litt.    sects. 

describes  *villeins  as  being  either      175,  181 — 185  ;   Co.  Litt.  121  b  ;  *ViIleins 
regardant  or  in  gross.    Villeins      P.  &  M.  Hist.  Eng.  Law,  ii.  145   regardant 
regardant    were    annexed   to   a     146 ;  ante,  p.  459.  or  in  gros  . 

32—2 
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Littleton's  treatise  that,  in  his  time,  copyhold  tenure  had 
partially,  but  not  altogether,  superseded  tenure  in 
villenage.  With  the  extinction  of  personal  bondage 
after  Littleton's  day  (h),  the  term  tenure  in  villenage 
seems  to  have  become  obsolete  ;  and  the  tenure  itself 
has  survived  only  in  the  form  of  copyhold  tenure. 

Copyhold  The  estates  for  which  land  may  be  holden  in  copyhold 

esta  es.  tenure,  and  the  modes  of  alienation  thereof  and  suc- 

cession thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  antiquity  (i). 
In  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  In  those  manors, 
in  which  it  was  the  custom  that  the  heir  of  a  tenant 
in  villenage  should  be  admitted  to  succeed  to  his 
ancestor's  holdings,  the  interest  of  the  copyholders 
Copyholds  of  developed  into  customary  estates  of  inheritance  analo- 
m  en  ance.  ^^^^  ^^  freehold  estates.  Such  estates  descend,  not 
to  the  heirs  at  common  law,  but  to  the  customary 
heirs  (k)  ;  that  is,  to  those  relations  of  a  deceased 
tenant,  who  by  the  custom  of  the  manor  have  from  time 
immemorial  been  admitted  to  succeed  to  his  holding  as 
his  heirs.  Sometimes  the  customary  course  of  descent 
is  analogous  to  the  course  of  descent  prescribed  by  law 
in  the  case  of  freeholds.  But  in  many  cases  quite  a 
different  course  of  descent  is  prescribed  by  the  custom 
Fines  on  of  the  manor  (I).  The  memory  of  the  time  when  the 
admittance,  tenant's  heir  was  admitted  to  succeed  by  virtue  of  a 
custom  only,  and  not  as  of  right,  is  preserved  by  the  fine, 
which  the  lord  is  generally  entitled  to  exact  on  the  heir's 
admission.     And  the  form  of  transfer  by  favour  of  the 

(h)  See  3  Hallam,  Midd.  Ages,  Custom  and  Tenant  Right,  App. 

271  ;      Smyth,     De     Republioa  D. 

Anglorum,   107,   108,  ed.   1583  ;  {k)  Doe  d.   Garrod  v.   Oarrod, 

Doctor  &  Student,  Dial.  II.  Chap.  2  B.  &  Ad.  87. 

XVIII.  {I)  See  2  Wat.  Cop.  App.  III., 

(i)  See   Pollock,   Land   Laws,  4th  ed. ;    Re  Smart,   18  Ch.   D 

App.  C.  ;   Elton,  Origins  of  Eng-  165, 
lish  History,  Chap.  VIII.  ;  Elton, 
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lord  is  also  preserved  in  the  mode  of  alienation  of  such 
estates  ;  for  the  copyholder  cannot  convey  his  estate 
directly  to  another,  but  must  surrender  his  holding  to 
his  lord,  who  will  then  admit  the  alienee  to  be  his  tenant 
at  the  customary  services  on  payment  of  the  customary 
fine  (m). 

In  the  Midland  and  South-Eastern  counties  the  pre-  Copyholds  for 
vailing  customs  have  admitted  of  copyhold  estates  of  ^^  ' 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of 
the  country  (n),  the  copyhold  tenant  is  admitted  to 
hold  for  his  own  life  only,  or  for  the  lives  of  himself 
and  another  or  others,  or  for  a  term  of  years  only. 
In  such  cases  he  may,  by  virtue  of  an  immemorial 
custom,  have  the  right  either  to  nominate  his  successor 
or  to  renew  the  lives  or  the  term  on  payment  of  a 
certain  fine  :  but  otherwise  he  will  have  no  right  of 
renewal  (o). 

It  was  long  before  the  estates  of  copyholders  were  Progress  of 
secured  to  them  by  clearly  defined  rights,  which  could  ment '(^''copy- 
be  enforced  in  the  King's  Courts  (p),   instead  of  by  holders' 
custom.     In  the  reign  of  Edward  III.  a  case  occurred    ° 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant  did 
not  do  his  services,  by  which  he  broke  the  custom  of  the 
manor  (q).     This  seems  to  show  that  the  lord  could  not, 
at  that  time,  have  ejected  his  tenant  without  cause  (r). 
In  the  reign  of  Henry  VI.  it  was  said  that  a  tenant  by 
copy  of  Court  roll  should  have  a  remedy  in  Chancery 

(to)  Litt.  s.  74 ;  see  Vinogradoff,  App.  III.  ;    Elton,  Custom  and 

Villenage  in  England,  371  sq.  Tenant  Right,  pp.  31,  32,  63—72, 

(re)  Chiefly    in    the    West    of  and  App.  C. 

England.  {p)  Ante,  p.  9  &  n.  (e). 

(o)  See  1  Scriv.  Cop.  422—427,  (?)  Y.   B.   42   Edw.   III.    25, 

3rd  ed. ;   Wat.  Cop.  4th  ed.  Vol.  pi.  9. 

I.  pp.  62,  n.,  71,  n.,  122,  n.,  372—  (r)  4  Rep.  21  b. 
374;    Vol.   II.   p.   214,   n.,   and 
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against  his  lord  who  ousted  him  (s).  And  in  the  reign 
of  Edward  IV.  the  right  of  the  copyholder  to  enjoy  his 
customary  estate,  as  against  his  lord,  was  struggling  into 
definite  recognition  at  law.  For  Littleton  says  that  the 
lord  cannot  break  the  custom,  by  which  the  copyhold 
tenant  enjoys  his  estate  (t),  and  may  in  some  case  be 
barred  by  the  custom  in  an  action  of  trespass  against 
him  (m).  While  other  judges  suggested  that  a  copyholder 
might  have  an  action  of  trespass  against  a  lord  who 
unjustly  deprived  him  of  possession  (x).  These  opinions 
ultimately  prevailed  (y). 

As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to 
him,  as  of  7-ight.  But  he  was  not  protected  by  the  King's 
writ,  for  he  could  only  assert  his  rights  in  the  lord's  Court 
by  proceedings  in  the  nature  of  real  actions  according 
to  the  custom  of  the  manor  (z).  And  he  could  not  appeal 
from  the  judgment  of  the  lord  to  the  King's  Courts  of 
law  ;  but  his  only  remedy  against  the  false  judgment  of 
the  lord  was  in  the  nature  of  a  petition  in  Chancery  (a). 
Copyholders'  rights  were  finally  secured  in  the  reign  of 
Elizabeth,  when  it  was  decided  (6)  that  a  copyholder 
might  recover  possession  of  his  holding,  from  his  lord  as 
well  as  from  a  stranger,  in  an  action  of  ejectment,  which 
he  could  bring  at  common  law.  For  this  action  was  in 
form  founded  upon  a  iease  for  a  year  made  by  the  copy- 

(s)  Fitz.  Abr.  Subpoena,  pi.  21  ;  49  ;   1  Hen.  V.  11,  p.  24  ;  4  Rep. 

Andrews  v.   Hulse,   4   K.    &    J.  21  b  ;   Litt.  s.  76 ;    1  Scriv.  Cop. 

392.  562  sq.  3rd  ed. 

(t)  Litt.  ss.  77  (of  which  the  (a)  See   Fitz.   Abr.   ubi  sup.  ; 

latter  hali  is  of  doubtful  authen-  Y.  B.   14  Hen.  IV.  34,  pi.  51  ; 

ticity),  82 — 84,  137.  4  Rep.   30  b  ;    Patteshul's  case, 

(m)  Sect.  82.  4  Vin.  Abr.  385  ;   Edwards^  case, 

(x)  Y.  B.  7  Edw.  IV.  18,  pi.  16  ;  Lane,  98  ;   Ash  v.  Rogle,  1  Vem. 

21  Edw.  IV.  80,  pi.  27.  367  ;  Co.  Litt.  60  a  ;  1  Soriv.  Cop. 

(y)  Co.  Cop.  8.  9  ;    Bac.  Uses,  682,  3rd  ed. 

20.  (b)  Melwich  v.  Luter,  4  Rep. 

(«)  See  ante,  p.  497  ;    13  Rio.  26  a ;    see  1  Scriv.  Cop.  553  sq. 

II.   Fitz.  Abr.  Faux  Judgment,  3rd  ed. 
pi.  7  ;    Y.  B.  2  Hen.  IV.  12,  pi. 
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holder,  which  was  good  at  common  law,  and  the  ejectment 
of  the  lessee  after  entry  (c). 

Copyhold  estates  thus  acquired  the  essential  quality 
of  ownership  ;  and,  as  we  have  seen,  are  now  included 
in  what  is  called  real  property,  as  well  as  freeholds  {d). 

(c)  Ante,  p.  66,  n.  (g).  (d)  Ante,  p.  28. 
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CHAPTER  I. 


OP   ESTATES   IN   COPYHOLDS. 


With  regard  to  the  estates  whicli  may  be  holden  in  Estates  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can  copyholds. 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the  An  estate 
smallest  estate  known  to  the  law,  being  determinable  ^*  ™"- 
at  the  will  of  either  party  (a).  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are  still 
expressly  stated,  in  the  Court  rolls  of  manors,  to  be 
holden  at  the  will  of  the  lord  {b)  ;  and,  more  than  this, 
estates  in  copyholds  are  still  liable  to  some  of  the  incidents 
of  a  mere  estate  at  will.  We  have  seen  that  in  the 
thirteenth  century  the  occupants  of  land  in  villenage, 
however  much  they  may  have  been  protected  from 
disturbance  by  force  of  custom,  were  regarded  by  the 
law  of  the  King's  Court  as  mere  tenants  at  the  will  of  the 
freeholder  of  a  manor,  having  no  independent  right  of 
their  own  to  the  possession  of  their  holdings ;  and 
further  that  it  was  considered  that  the  lord  was  seised 
in  his  demesne  of  all  land  occupied  by  his  tenants  in 
villenage  (c).  In  other  words,  the  lands  held  by  such 
tenants,  who  afterwards  came  to  be  called  copyholders, 
still  remained  part  and  parcel  of  the  lord's  manor  ;  and 
the  freehold  of  these  lands  still  continued  vested  in  the 
lord.  And  this  is  the  case  at  the  present  day  with 
regard  to  all  copyholds.  The  lord  of  the  manor  is  The  lord  is 
actually  seised  of  all  the  lands  in  the  possession  of  his  seised  of  all 

(a)  Ante,  p.  491.  Scriv.  Cop.  605. 

(6)  1   Watk.   Cop.   44,   45  ;     1  (c)  A7ite,  p.  496. 
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the  copyhold  copyliold  tenants  (<^).     He  has  not  a  mere  incorporeal 
manor  seignory  over  these  as  he  has  over  his  freehold  tenants, 

or  those  who  hold  of  him  lands,  once  part  of  the  manor, 
but  which  were  anciently  granted  to  be  held  for  estates 
in  fee  simple  by  free  tenure  (e).    Of  all  the  copyholds 
he  is  the  feudal  possessor  ;   and  the  seisin  he  thus  has  is 
not  without  its  substantial  advantages.    The  lord,  having 
a  legal  estate  in  fee  simple  in  the  copyhold  lands,  possesses 
all  the  rights  incident  to  such  an  estate  (/),  controlled 
only  by  the  custom  of  the  manor,  'which  is  now  the 
The  lord  has  a  tenant's  safeguard.     Thus  he  possesses  a  right  to  all 
^^^\^°  ^^^^  mines  and  minerals  under  the  lands  (gr),  and  also  to- all 
timber  growing  on  the  surface,  even  though  planted  by 
the  tenant  (h).    These  rights,  however,  are  somewhat 
interfered  with  by  the  rights  which  custom  has  given  to 
the  copyhold  tenants ;    for  the  lord  cannot  come  upon 
the  lands  to  open  his  mines  (i),  or  to  cut  his  timber, 
without  the  copyholder's  leave.     And  hence  it  is  that 
timber  is  so  seldom  to  be  seen  upon  lands  subject  to  copy- 
Lease  of  hold  tenure  (k).     Again,  if  a  copyholder  should  grant  a 
copyholds.      jg^gg  Qf  j^-g  copyi^oicl  lands,  beyond  the  term  of  a  year, 
without  his  lord's  consent,  such  a  lease  would  be  a  cause 
of  forfeiture  to  the  lord,  unless  it  were  authorised  by  a 

(d)  Watk.    Descents,    51    (69,      2),  1913,  2  K.  B.  580  ;   or  by  the 
4th  ed.).  tenant ;     Bowles    v.    Mason,    2 

(e)  Ante,  p.  460.  Brownl.    &    Golds.    192,    198— 
(/)  ^)i(e,  p.  66;  Ecclesiastical      200;    Curtis  v.  Darnel,  10  East, 

Commrs.  v.  Page,  1911,  2  K.  B.  273,    277  ;     Salisbury    v.    Olad- 

946.  ^  stone,  9  H.  L.  C.  692,  703,  707  ; 

(a)  1  Watk.  Cop.  333  ;  1  Scriv.  Hanmer    v.    Chance,    4    De  G., 

Cop     25,    508.     See    Bowser    v.  J.  &  S.  626 ;    Portland  v.  Hill, 

Maclean,  2  De  G.,  F.  &  J.  415  ;  L.  B.  2  B<1.  765  ;  Heath  v.  Deane, 

Eardley  v.  Granville,  3  Ch.  D.  826.  1905,  2  Ch.  86,  91. 

Ih)  1  Watk.  Cop.  332  ;  1  Scriv.  (fc)  There  is  a  common  proverb, 

Cop.  499.  "  The  oak  scorns  to  grow  except 

(i)  It  should  be  noted,  how-  on  free  land."  It  is  certain  that 
ever,  that  by  special  custom  of  in  Sussex  and  in  other  parts  of 
the  manor  the  mines  or  minerals  England  the  boundaries  of  copy- 
within  or  under  a  copyhold  holds  may  be  traced  by  the  entire 
tenement  may  be  gotten  either  absence  of  trees  on  one  side  of  a 
by  the  lord  ;  Eardley  v.  Qran-  line,  and  their  luxuriant  growth 
vilh,  3  Ch.  D.  826  ;  Inland  on  the  other ;  3rd  Rep.  of  Real 
Revenue  Commrs.  v.  Joicexj  (No.  Property  Commissioners,  p.  15, 
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special  custom  of  the  manor  (I).  For  such  an  act  would 
be  imposing  on  the  lord  a  tenant  of  his  own  lands,  without 
the  authority  of  custom  ;  and  custom  alone  is  the  life  of 
all  copyhold  assurances  (m).  So  a  copyholder  must  not 
commit  any  waste,  either  voluntary,  by  opening  mines.  Waste. 
cutting  down  timber  or  pulling  down  buildings,  or  per- 
missive, by  neglecting  to  repair.  For  the  land,  with  all 
that  is  under  it  or  on  it,  belongs  to  the  lord  :  the  tenant 
has  nothing  but  a  customary  right  to  enjoy  the  occu- 
pation ;  and  if  he  should  in  any  way  exceed  this  right, 
a  cause  of  forfeiture  to  his  lord  would  at  once  accrue  (n). 
Copyholders  are  thus  placed  in  a  far  less  advantageous 
position  than  freeholders  as  regards  the  right  of  free 
enjoyment  (o). 

A  peculiar  species  of  copyhold  tenure  prevails  in  the  Customary 
north  of  England,  and  is  to  be  found  also  in  other  parts  '^^^  ° 
of  the  kingdom,  particularly  within  manors  of  the  tenure 
of  ancient  demesne  {p) ;  namely,  a  tenure  by  copy  of 
Court  roll,  but  not  expressed  to  be  at  the  will  of  the  lord. 
The  lands  held  by  this  tenure  are  denominated  customary 
freeholds.  This  tenure  has  been  the  subject  of  a  great 
deal  of  learned  discussion  (q) ;  but  the  Courts  of  law  have 

(Z)  1  Watk.  Cop.  327  ;   1  Soriv.  part  thereof,  as  the  tenant  for 

Cop.   544 ;    Doe  d.  Robinson  v.  life  is   by  this   Act  empowered 

Bousfield,  6  Q.  B.  492.  to  make  of  freehold  land  {ante, 

(m)  *By  the  licence  of  his  lord  p.  126).     By  the  Copyhold  Act,  *Lease  of 

a  copyholder  may  grant  a  lease  1894,  a  lord  may,  notwithstand-  copyholds 

for  any  term  warranted  by  the  ing  any  custom  to  the  contrary,  by  licence  of 

licence.     Such  a  lease  takes  effect  give   a   licence   to   a   tenant   to  the  lord, 

at  common  law  out  of  the  seisin  alienate    his    ancient    copyhold 

of  the  freeholder  of  the  manor,  tenement,  or  any  part  thereof, 

who  cannot,  therefore,  authorise  by    devise,    sale,    exchange    or 

a  longer  lease  than  is  warranted  mortgage  ;    stat.  57  &  58  Vict, 

by  his  own  estate  in  the  manor,  c.  46,  s.  86. 

or  some  power  given  to  him  by  (n)  1  Watk.  Cop.  331  ;   1  Scriv. 

a  settlement  or  by  statute.     By  Cop.  526.     See  Doe  d.  Grubb  v. 

the  Settled  Land  Act,  1882  (stat.  Earl  of  Burlington,  5  B.  &  Ad. 

45   &   46  Vict.   c.   38,   s.    14),   a  507  ;    Blackmore  v.   White,  1899, 

tenant  for  life  under  a  settlement  1  Q.  B.  293  ;  Oalbraith  v.  Poynton, 

may  grant  to  a  tenant  of  copy-  1905,  2  K.  B.  258. 

,  hold  or  customary  land,  parcel  of  (o)  Ante,  pp.  2,  81. 

a  manor  comprised  in  the  settle-  (p)  Britt.   164  b,   165  a.     See 

,  ment,  a  licence  to  make  any  such  ante,  p.  61. 
lease  of  that  land,  or  of  a  specified  (?)  2  Scriv.  Cop.  665. 
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now  decided  that  as  to  these  lands,  as  well  as  pure  copy- 
The  freehold  holds,  the  freehold  is  in  the  lord,  and  not  in  the  tenant  (r). 
'  Customary  freeholds  afford  another  instance  of  the 
classifying  action  of  a  general  law  imposed  on  tenures  of 
different  origin  and  history  {s).  On  manors  of  ancient 
demesne,  customary  tenants,  who  have  not  the  freehold, 
appear  to  be  the  successors  of  former  tenants  in  pure 
villenage ;  a  class  found  on  the  ancient  demesne  of  the 
Crown,  as  well  as  those  who  hold  by  the  privileged  villein 
Border  tenure  called  villanum  socagium  (t).     The  tenures  of  the 

North  have  a  history  of  their  own  (m).  And  the  so-called 
customary  freeholders  of  the  Northern  counties  appear 
to  be  the  successors  of  those  who,  before  the  imion  of 
England  and  Scotland,  held  land  by  doing  services  for 
the  protection  of  the  border  {x),  and  to  whom  long 
custom  had  secured  an  acknowledged  tenant-right  in 
their  holdings  (y).  On  lands  held  by  copy  of  Court  roll, 
though  not  expressly  at  the  will  of  the  lord,  the  right 
to  mines  and  timber  belongs  to  the  lord  in  the  same 
manner  as  on  other  copyhold  lands  (z).  Neither  can 
the  tenants  generally  grant  leases  without  the  lord's 
consent  (a).  The  lands  are,  moreover,  said  to  be  parcel 
of  the  manors  of  which  they  are  held,  denoting  that  in 
law  they  belong,  like  other  copyholds,  to  the  lord  of  the 

(r)  Stephenson  v.  Hill,  3  Burr.  588  ;    Champian  v,  Atkinson,  3 

1273  ;   Burrell  v.  Dodd,  3  Bos.  &  Keb.   90  ;    Duke  of  Somerset  v. 

Pul.  378  ;    Doe  d.  Reay  v.  Hunt-  France,  Stra.  654,  657  ;    Doe  d. 

ington,  iEa,st,  271  ;  Doe  d.  Cook  Reay  v.  Huntington,  4:^Skst,  288  ; 

V.  Danvers,  7  East,  299  ;  Thomp-  Brown  v.  Rawlins,  7  East,  409, 

son  V.  Hardinge,  I  C.  B.  940.  8  R.  R.  652  ;    Manning's  Exoh. 

(s)  Ante,  pp.  15,  46,  53.  Practice,  359,  363,  2nd  ed.  ;   3rd 

(()  Ante,  pp.  61  &  n.  (6),  496  ;  Rep.  of  Real  Property  Comtnis- 

Braot.  fo.  7,  209  a  ;   Britt.  liT.  3,  sioners,  p.   20  ;    Elton,   Custom 

ch.  2,  §§  11,  12  ;    F.  N.  B.   12,  and  Tenant  Right,   32  sq.   and 

14 ;    VinogradofE,  Vill.  in  Eng.  App.  E. 

112 — 122.  (2;)  3   Burr.    1277,    arguendo  ; 

(u)  See  Maitland,  Northum-  Doe  d.  Reay  v.  Huntington,  4 
brian  Tenures,  Eng.  Hist.  Re-  East,  271,  273  ;  Brown  v.  Raw- 
view,  V.  625 ;  Maitland's  Col-  lins,  7  East,  409,  8  R.  R.  652  ; 
lected  Papers,  ii.  96.  Duke  of  Portland  v.  Hill,  L.  R. 

(x)  See     Nicholson's     Border  2  Eq.  765. 

Laws,  xxxiii. ;   and  App.  No.  3.  (a)  Doe   v.    Danvers,    7    East, 

(y)  Co.    Cop.    ».    32 ;     Moore,  299,  301,  314. 
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manor,  and  are  not  merely  held  of  him,  like  the  estates 
of  the  freeholders  (6).  In  law,  therefore,  the  estates  of 
these  tenants  cannot,  in  respect  of  their  lords,  be  regarded 
as  any  other  than  estates  at  will,  though  this  is  not  now 
actually  expressed.  If  there  should  be  any  customary  Freehold  in 
freeholds  in  which  the  above  characteristics,  or  most  of  *^^  *''"*"''• 
them,  do  not  exist,  such  may  with  good  reason  be 
regarded  as  the  actual  freehold  estates  of  the  tenants. 
The  tenants  would  then  possess  the  rights  of  other  free- 
holders in  fee  simple,  subject  only  to  a  customary  mode 
of  ahenation.  That  such  a  state  of  things  may,  and  in 
some  cases  does,  exist,  is  the  opinion  of  some  very 
eminent  lawyers  (c).  But  a  recurrence  to  first  principles 
seems  to  show  that  the  question,  whether  the  freehold 
is  in  the  lord  or  in  the  tenant,  is  to  be  answered,  not  by 
an  appeal  to  learned  dicta  or  conflicting  decisions,  but 
by  ascertaining  in  each  case  whether  the  well-known 
rights  of  freeholders,  such  as  to  cut  timber  and  dig  mines, 
are  vested  in  the  lord  or  in  the  tenant. 

It  appears  then  that,  with  regard  to  the  lord,    a  Copyholders, 
copyholder  is  only  a  tenant  at  will.     But  with  respect  n^jtted  in 
to  all  other  persons  a  copyholder,  who  has  been  admitted  ^  similar 

1      /-N  11       r  1     ■  ■     •!       position  to 

tenant  on  the  Court  rolls  of  a  manor,  stands  m  a  similar  freeholders 
position  to  a  freeholder  who  has  the  seisin  (d).     The  legal  "*^.'"g  *"'' 

-■^  _  .  .     seisin. 

estate  in  the  copyholds  is  said  to  be  in  such  a  person  in 

(b)  Burrell  v.  Dodd,  3  Bos.  &  Johnson  v.  Clark,  1908, 1  Ch.  303. 
Pul.  378,  381  ;.  Doe  v.  Danvers,  The  freehold  is  in  the  tenants, 
7  East,  320,  321.  and  the  customary  mode  of  con- 

(c)  Sir  Edward  Coke,  Co.  Litt.  veyance  has  always  been  by  deed 
59  b  ;  Co.  Cop.  sect.  32,  Tracts,  of  grant,  or  bargain  and  sale 
p.  58  ;  Sir  Matthew  Hale,  Co.  without  livery  of  seisin,  lease  for 
Litt.  59  b,  n.  (1) ;  Sir  W.  Black-  a  year,  or  inrolment.  Some  of 
stone,  Considerations  on  the  the  judges,  however,  seemed  to 
Question,  &c.  ;  Sir  John  Leach,  doubt  the  validity  of  such  a 
Bingham  v.  Wood^ate,  1  Russ.  &  custom.  See  also  Ferryman's 
My.  32,  Tamlyn,  183.  Tene-  case,  5  Rep.  84;  Passingham, 
ments  within  the  limits  of  the  app..  Fitly,  resp.,  17  C.  B.  299  ; 
ancient  borough  of  Kirby-in-  Garbutt  v.  Trevor,  15  C.  B.  N.  S. 
Kendal,  in  Westmoreland,  ap-  550  ;  Wadmore  v.  Toller,  6  Times 
pear  to  be  an  instance  ;   Busher,  L.  R.  58. 

app.,  Thompson,  resp.,  4  C.  B.  48  ;  {d)  Ante,  pp.  499 — 502, 
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the  same  manner  as  the  legal  estate  of  freeholds  belongs 
to  the  person  who  is  seised.  The  necessary  changes 
which  are  constantly  occurring  of  the  persons  who  from 
time  to  time  are  tenants  on  the  rolls  form  occasionally 
a  source  of  considerable  profit  to  the  lords.  For  by  the 
customs  of  manors,  on  every  change  of  tenancy,  whether 
by  death  or  alienation,  fines  of  more  or  less  amount 
become  payable  to  the  lord.  By  the  customs  of  some 
manors  the  fine  payable  was  anciently  arbitrary ;  but 
in  modern  times,  fines  even  when  arbitrary  by  custom, 
are  in  general  restrained  to  two  years'  improved  value 
of  the  land  after  deducting  quit-rents  (e).  Occasionally 
a  fine  is  due  on  the  change  of  the  lord  ;  but,  in  this  case, 
the  change  must  be  by  the  act  of  God  and  not  by  any 
act  of  the  party  (/).  The  tenants  on  the  roUs,  when 
once  admitted,  hold  customary  estates  analogous  to 
the  estates  which  may  be  holden  in  freeholds  (g).  These 
estates  of  copyholders  are  only  g'was'i-freeholds  ;  but  as 
nearly  as  the  rights  of  the  lord  and  the  custom  of  each 
manor  will  allow,  such  estates  possess  the  same  incidents 
as  the  freehold  estates  of  which  we  have  already  spoken. 
Thus  there  may  be  copyhold  estates  in  fee  simple,  in 
tail,  or  for  life  only  ;  and  some  manors  admit  of  no  other 
than  life  estates,  the  lives  being  continually  renewed  as 
they  drop  (h).  And  in  those  manors  in  which  estates 
of  inheritance  are  allowed,  a  grant  to  a  man  simply, 
without  expressly  extending  the  benefit  thereof  to  his 
heirs,  will  confer  only  a  customary  estate  for  his  life  (^). 
But,  as  the  customs  of  manors  are  very  various,  in  some 
manors  the  words  "  to  him  and  his,"  or  "  to  him  and  his 
assigns,"  or  "  to  him  and  his  sequels  in  right,"  will  create 


(e)  1  Scriv.  Cop.  384.  A  fine 
arbitrary,  not  so  restrained,  may 
be  payable  by  custom  where  the 
admittance  confers  the  right  to 
be  admitted  to  other  property  at 
a  nominal  or  very  small  fine  ; 
A.-O.  V,  Sandover,  1904,  1  K.  B. 


689,  697. 

( / )  1  Watk,  Cop.  285. 

Ig)  See  ante,  pp.  499,  500. 

(A)  See  ante,  p.  501. 

(i)  Co.  Cop.  s.  49,  Tr.  p.  114. 
See  ante,  pp.  117,  156,  195,  218, 
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a  customary  estate  in  fee  simple,  although  the  word  heirs 
may  not  be  used  (k). 

The  same  free  and  ample  power  of  alienation,  which  Estate  in  fee 
belongs  to  an  estate  in  fee  simple  in  freehold  lands,  ^^'^  ^' 
appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  alienation  inter  vivos  appears,  as  to  copyholds, 
to  have  had  little,  if  any,  precedence,  in  point  of  time, 
over  the  liberty  of  alienation  by  will.  Both  were,  no 
doubt,  at  first  secured  merely  by  local  custom,  which 
subsequently  ripened  into  a  right  (l). 

An  estate  tail  in  copyholds  stands  upon  a  peculiar  Estate  tail  in 
footing,  and  has  a  history  of  its  own,  which  we  shall  ""^-^ 
now  endeavour  to  give  (m).  This  estate,  it  will  be 
remembered,  is  an  estate  given  to  a  man  and  the  heirs 
of  his  body.  With  regard  to  freeholds,  we  have  seen 
that,  in  an  early  period  of  our  history,  a  right  of  alienation 
appears  gradually  to  have  grown  up,  empowering  every 
freeholder,  to  whose  estate  there  was  an  expectant  heir, 
to  disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him  and 
the  heirs  of  his  body,  was  accordingly  enabled  to  alien 
the  moment  a  child  or  expectant  heir  of  his  body  was  born 
to  him  ;  and  this  right  of  alienation  at  last  extended  to 
the  possibility  of  reverter  belonging  to  the  lord,  as  well 
as  to  the  expectancy  of  the  heir  (n)  ;  till  at  length  it 
was  so  well  established  as  to  require  an  Act  of  Parliament 
for  its  abolition.  The  Statute  De  donis  (o)  accordingly  The  Statute 
restrained  aU  alienation"  by  tenants  of  lands  which  had  ^^  ^°^^' 

{k)  1    Watk.    Cop.    109 ;     see  (m)  The    attempt    here  made 

ante,  pp.   156,  218.     Note  that  to  explain  the  subject  is  grounded 

s.  51  of  the  Conveyancing  Act,  on  the  authorities  and  reasoning 

1881  (44  &  45  Vict.  o.  41),  allow-  of  Mr.  Serj.  Scriven  (1  Scriv.  Cop. 

ing  the  words  in  fee  simple  to  be  67  sq.).     Mr.   Watkins  sets  out 

used   instead   of    heirs,    applies  with  right  principles,  but  seems 

only  to  limitations  in  deeds.  strangely    to    stumble    on    the 

[1)  Litt.  ss.  73 — 84 ;   Co.  Litt.  wrong  conclusion  (1  Watk.  Cop. 

59  ;    1  Soriv.  Cop.  151,  175,  176,  chap.  4). 

264,  349  ;    VinogradofE,  Vill.  in  (»)  Ante,  pp.  96,  .97. 

Eng.  166,  172,  173,  371—378.  (o)  13  Edw.  I.  c.  1  ;  ante,  p.  97. 
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been  granted  to  themselves  and  the  heirs  of  their  bodies  ; 
so  that  the  lands  might  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  revert  to  the  donors  or  their 
heirs  if  issue  should  fail.  This  statute  was  passed 
avowedly  to  restrain  that  right  of  alienation,  of  the 
prior  existence  of  which  the  statute  itself  is  the  best 
proof.  And  this  right,  in  respect  of  fee  simple  estates, 
was  soon  afterwards  acknowledged  and  confirmed  by  the 
Tenants  m      Statute  oi  Quia  emptores  (v) .      But  during  all  this  period 

villenage  .         .„  . 

anciently  in  a  tenants  m  Villenage  were  m  a  very  different  state  from 
.Sfronr''*t^e  freeholders,  who  were  the  objects  of  the  above 
freeholders,  statutes  {q).  Tenants  in  villenage  were  generally  bound 
to  labour  on  their  lord's  demesne,  as  the  condition  of 
remaining  in  the  occupation  of  their  holdings  ;  and  they 
were  often  in  a  state  of  personal  bondage  (r).  Copyhold 
estates,  however  customary,  were  not  fully  recognised 
as  rights,  when  the  right  of  alienation  was  established  in 
the  case  of  freeholds  (s).  The  right  of  an  ancestor  to 
bind  his  heir  (t),  with  which  right,  as  we  have  seen  (u), 
the  power  to  alienate  freeholds  commenced,  never 
belonged  to  a  copyholder  (x).  And,  until  the  year  1833, 
copyhold  lands  in  fee  simple  descended  to  the  customary 
heir,  quite  unaffected  by  any  bond  debts  of  his  ancestor 
by  which  the  heir  of  his  freehold  estates  might  have  been 
bound  (y).  It  would  be  absurd,  therefore,  to  suppose 
that  the  right  of  alienation  of  copyhold  estates  arose 
in  connection  with  the  right  of  freeholders.  The  two 
classes  were  then  quite  distinct.  The  one  was  poor 
and  neglected,  the  other  powerful  and  consequently 
protected  (2).     The  one  was   considered  to  hold  their 

(p)  18  Edw.  I.  c.  1.  freemen  are  expressly  mentioned. 

Iq)  See  ante,  pp.  41,  42,  494—  (r)  See  ante,  pp.  494^500. 

,?00.     In   the    preamble    of    the  {s)  See  ante,  pp.  494,  495. 

Statute  De  donis,  the  tenants  are  (t)  Ante,  p.  303. 

spoken  of  3.S  feoffees,  and  as  able  («)  Ante,  pp.  69 — 71. 

by   deed   and   feoffment  to    bar  (x)  Eylet   v.    Lane   and   Pers, 

their  donors,  showing  that  free-  Cro.  Eliz.  380. 

holders  only  were  intended.    And  (y)  4  Rep.  22  a. 

m  the  statute  of  Quia  emptores  (z)  The   famous   provision   of 
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tenements  at  the  will  of  their  lords  ;  the  other  main- 
tained a  right  of  alienation  in  spite  of  them.  The  one 
had  no  other  security  than  was  afforded  by  the  force 
of  local  custom  ;  the  other  could  appeal  to  the  laws  of 
the  realm. 

Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.     And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,   in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
custom  exists.     In  manors  in  which  there  is  no  custom  As  to  manors 
to  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs  ^  nTcustom 
of  his  body,  will  give  him  an  estate  analogous  to  the  to  entail, 
fee  simple  conditional  which  a  freeholder  would  have 
acquired  under  such  a  gift  before  the  passing  of  the 
Statute  De  donis  (a).     Before  he  has  issue,  he  will  not 
be  able  to  alien ;  '  but  after  issue  are  born  to  him,  he 
may  alienate  at  his  pleasure  (6).     In  this  case  the  right 
of  alienation  appears  to  be  of  a  very  ancient  origin,  Alienation 
having  arisen  from  the  hberality  of  the  lord  in  permitting  ^iwd;'™*^^ 
his  tenants  to  stand  on  the  same  footing  in  this  respect 
as  freeholders  then  stood. 

But,  as  to  those  manors  in  which  the  alienation  of  when  aliena- 
the  estate  in  question   was   not  allowed,   the   history  *^°?  "^.^^    , 

■•  .  .  ■'   not  allowed. 

appears    somewhat    different.     The    estate,    being    in- 

Magna  Charta,  c.  29, — "  Nullus  plainly   points   to   a  distinction 

liber  homo  capiatur  vel  impriso-  then  existing  between  free  and 

netur  aut  dissesiatur  de  aliquo  not  free.     Why  else  should  the 

libero  tenemento  suo,   &c.,  nisi  word  liber  have  been  used  at  all  ? 

per     legale     judicium     parium  (a)  Ante,  pp.  95,  96 ;    Doe  d. 

suorum    vel    per    legem    terrse.  Blesard  v.  Simpson,  4  New  Cases, 

NuUi  vendemus,  nuUi  negabimus,  333,  3  Man.  &  Gr.  929  ;  Pember- 

aut  differemus  rectum   vel  jus-  ton  v.  Barnes,  1899,  1  Ch.  544. 

ticiam," — whatever     classes     of  (6)  Doe  d.  Spencer  v.  Clark,  5 

persons  it  may  have  been  subse-  B.  &  A.  458,  24  E..  R.  457. 
quently  construed  to  include — 

w.K.p.  33 
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alienablfe,  descended,  of  course,  from  father  to  soh, 
according  to  the  customary  line  of  descent.  A  perpetual 
entail  was  thus  set  upi  and  a  custom  to  entail  established 
in  the  manor.  But  in  process  of  time  the  original 
strictness  of  the  lord  defeated  his  own  end.  For  the 
evils  of  such  an  entail,  which  had  been  felt  as  to  free- 
holds after  the  passing  of  the  Statute  De  donis  (c), 
became  felt  also  as  to  copyholds  {d).  And,  as  the  copy- 
holder advanced  in  importance,  different  devices  were 
resorted  to  for  the  purpose  of  effecting  a  bar  to  the 
entail ;  and  in  different  manors,  different  means  were 
held  sufficient  for  this  purpose.  In  some,  a  customary 
recovery  was  suffered,  in  analogy  to  the  common 
recovery,  by  which  an  entail  of  freeholds  had  been  cut 
off  (e).  In  others,  the  same  efiect  was  produced  by 
a  preconcerted  forfeiture  of  the  lands  by  the  tenant, 
followed  by  a  re-grant  from  the  lord  of  an  estate  in  fee 
simple.  And  in  others  a  conveyance  by  surrender,  the 
ordinary  means,  became  sufficient  for  the  purpose  ;  and 
the  presumption  was,  that  a  surrender  would  bar  the 
estate  tail  until  a  contrary  custom  was  shown  (/ ).  Thus 
it  happened  that  in  all  manors,  in  which  there  existed  a 
custom  to  entail,  a  right  grew  up,  empowering  the  tenant 
in  tail,  by  some  means  or  other,  at  once  to  alienate  the 
lands.  He  thus  ultimately  became  placed  in  a  better 
position  than  the  tenant  to  him  and  the  heirs  of  his  body 
in  a  manor  where  alienation  was  originally  permitted. 
For  such  a  tenant  can  now  only  alienate  after  he  has 
had  issue.  But  a  tenant^  in  tail,  where  the  custom  to 
entail  exists,  need  not  wait  for  any  issue,  but  may  at 
once  destroy  the  fetters  by  which  his  estate  has  been 
attempted  to  be  bound. 

The  Fines  and  Recoveries  Act,   1833  (g),  contains 
provisions  applicable  to  entails  of  copyholds  as  well 


(c)  Ante,  p.  98. 

(d)  1  Scriv.  Cop.  70. 

(e)  Ante,  p>  101. 


( / )  GooM  V.  White,  Kay,  683. 
[g)  Stat.  3  (&  J:  Will.  IV.  c.  74, 
ante,  p.  102. 
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as  of  freeholds.  Instead  of  the  cumbrous  machinery  Entails  now 
of  a  customary  recovery  or  of  a  forfeiture  and  re-grant,  ^^render 
it  substitutes,  in  every  case,  a  simple  conveyance  by 
surrender  (h),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  protector  (i) 
may  be  given,  either  by  deed,  to  be  entered  on  the  Court 
rolls  of  the  manor  (k),  or  by  the  concurrence  of  the 
protector  in  the  surrender,  in  which  case  the  memo- 
randum or  entry  of  the  surrender  must  expressly  state 
that  such  consent  has  been  given  (I). 

It  will  be  remembered  that,  anciently,  if  A.,  a  free-  Estate  yw/ 
holder  for  life,  granted  his  land  to  B.  simply,  without  oopyhofdT 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lands  during  the  residue  of  the  life  of  A.  (m).  And 
this  general  occupancy  was  abolished  by  the  Statute 
of  Frauds.  But  copyhold  lands  were  never  subject  to 
any  such  law  (n).  For  the  seisin  or  feudal  possession 
of  all  such  lands  belongs,  as  we  have  seen  (o),  to  the 
lord  of  the  manor,  subject  to  the  customary  rights  of 
occupation  belonging  to  his  tenants.  In  the  case  of 
copyholds,  therefore,  the  lord  of  the  manor  after  the 
decease  of  B.  would  formerly  have  been  entitled  to  hold 
the  lands  during  the  residue  of  A.'s  life  ;  and  the  Statute 
of  Frauds  had  no  application  to  such  a  case  {p).  But 
by  the  Wills  Act,  1837  (q),  the  testamentary  power  was 
extended  to  copyhold  or  customary  estates  pur  autre 
vie  (f) ;  and  the  same  provision,  as  to  the  application 
of  the  estate  by  the  executors  or  administrators  of  the 
grantee,  as  is  contained  with  reference  to  freeholds  (s), 

(h)  Sect.  50.  (o)  Ante,  pp.  505,  506. 

(i)  See  ante,  p.  107.  (p)  1  Scriv.  Cop.  63,  108 ;    1 

.  {k)  Sect.  51.  Watk.  Cop.  302. 
(I)  Sect.  52.  (?)  Stat.  7  Will.  IV.  &  1  Vict, 

(m)  Ante,  p.  138.  c.  26. 
(n)  Doe  d.  Foster  v.  Scott,  4  B.  (r)  Sect.  3. 

&  C.  706,  7  Dow.  &  Ryl.  190.  (s)  Ante,  p.  138. 


33- 
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was  extended  also  to  customary  and  copyhold  estates  (t). 
The  grant  of  an  estate  pur  autre  vie  in  copyholds  may, 
however,  be  extended,  by  express  words,  to  the  heirs 
of  the  grantee  (u).  And  in  this  event  the  heir  wUl,  in 
case  of  intestacy,  be  entitled  to  hold  during  the  residue 
of  the  life  of  the  cestui  que  vie,  subject  to  the  debts  of 
his  ancestor  the  grantee  (a;).  As  we  shall  see  (y),  all  legal 
estates  in  copyholds  remain  unaffected  by  the  provisions 
of  the  Land  Transfer  Act,  1897,  imder  which  real  estate 
now  devolves  upon  the  personal  representatives. 

Alienation  Until  the  year  1833,  copyhold  lands  were  not  Uable 

for  debt.  ^^  ^^  taken  to  satisfy  the  tenant's  debts  (z),  except  in 
the  event  of  his  bankruptcy,  to  which  traders  only  were 
then  liable  {a).  And  the  Crown  had  no  further  privilege 
than  any  other  creditor  (6).  But  in  1833  customaryhold 
and  copyhold  estates  in  fee  simple  were  made  assets  for 
the  payment  of  all  the  debts  of  the  deceased  tenant,  as 
well  as  his  freeholds  (c).  Still  copyholds  could  not  be 
taken  in  execution  of  a  judgment  against  the  tenant 
until  1838  ;  when  the  Judgments  Act  of  that  year  enabled 
the  sheriff  to  deliver  execution,  imder  the  writ  of  elegit, 
of  lands  of  copyhold  or  customary  tenure,  as  well  as  of 
freehold  lands  (d).  By  the  same  Act  judgments  were 
made  a  charge  on  the  debtor's  lands  of  copyhold  or 
customary  tenure  (e) ;  though  not  as  against  purchasers, 
unless  duly  registered  (/).  But  purchasers  of  copy- 
holds, without  notice  of  any  judgment  affecting  them, 

• 

{t)  Sect.  6.  42,  2nd  ed. 

(w)  1  Scriv.  Cop.  64  ;   1  Watk.  (c)  Stat.  3  &  4  WiU.  IV.  o.  104  ; 

Cop.  303.  ante,  pp.  304,  457      Before  this 

(x)  Stat.  7  Will.  IV.  &  1  Viot.  Act   copyholds   were  not  assets 

i;.  26,  s.  6.  even  for  payment  of  debts,  in 

(y)  Post,  p.  518.  which   the   heir   was   expressly 

(z)  4  Rep.  22  a  ;   1  Watk.  Cop.  bound ;  4  Rep.  22  a. 

140 ;   1  Scriv.  Cop.  60.  (d)  Stat.  1  &  2  Vict,  c,  110, 

(a)  Ante,  pp.  28,  n.  (c),  304.  is.  11 ;  ante,  p.  290. 

(6)  Owen,  37  ;  7  Mod.  38,  case  (e)  Sect.  13, 

48  ;  B.  V.  Budd,  Parker,  192, 195  ;  (/ )  Ante,  p.  291. 
Manning's  Exchequer   Practice, 
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were  protected  by  the  clause  in  the  Judgments  Act, 
1839  {g),  providing  that,  as  to  purchasers  without  notice, 
no  judgment  should  bind  any  lands  otherwise  than  it 
would  have  bound  such  purchasers  under  the  old  law. 
And  the  Acts  of  1860, 1864, 1888,  and  1900,  which  further 
reduced  the  lien  of  judgments,  and  of  which  an  account 
has  been  given  in  the  chapter  on  Creditors'  Rights,  all 
applied  to  copyholds  as  well  as  freeholds  {h),  so  that 
copyholds   are   not  now   charged   with   any  judgment 
against  their  owner  unless  or  until  a  writ  of  elegit  or  an 
order  for  enforcing  the  judgment  has  been  duly  registered 
under  the  Land  Charges  Act  of  1888  ;    but  upon  the 
registration  of  such  writ  or  order  they  are  at  once  charged 
with  the  judgment,  although  the  land  be  not  actually 
delivered  in  execution  (i).     And  the  protection  formerly 
accorded  to  purchasers  of  copyholds  without  notice  of 
any  judgments  is  done  away  with  {g).     Copyholds  now 
vest  in  the  trustee  for  the  creditors  on  the  bankruptcy  Bankruptcy, 
of  the  tenant  (l).     But  where  any  part  of  the  property 
of  the  bankrupt  is  of  copyhold  or  customary  tenure,  or 
is  any  like  property  passing  by  surrender  and  admittance 
or  in  any  similar  manner,  the  trustee  is  not  compellable  Trustee  for 
to  be  admitted  to  the  property,  but  may  deal  with  the  ^eed  not  be 
same  in  the  same  manner  as  if  it  had  been  capable  of  admitted, 
being   and   had    been   duly   surrendered   or   otherwise 
conveyed  to  such  uses  as  the  trustee  may  appoint ;   and 
any  appointee  of  the  trustee  shall  be  admitted  or  other- 
wise invested  with  the  property  accordingly  (m).   Estates  Estates  tail, 
tail  and  for  life  in  copyholds  are  now  liable  to  alienation 
for  the  judgment  debts  or  on  the  bankruptcy  of  the 
tenant  to  the  same  extent  as  like  estates  in  freeholds  (n). 

(g)  Stat.  2  &  3  Vict.  c.  11,  s.  5,  (m)  Stat.  4  &  5  Geo.  V.  c.  59, 

now     repealed     by     the     Land  s.  48,  sub-s.  4,  replacing  46  &,  47 

Charges  Act,  1900  ;   ante,  p.  294.  Vict.  c.  52,  s.  50,  sub-s.  4.     The 

(A)  Ante,  pp.  291 — 297.  former    enactments    relating    to 

li)  Ante,  pp.  291 — 294,  313 —  this  subject  were  stats.  12  &  13 

315.  Vict.   c.   106,  s.  209;   24  &  25 

(I)  Stat.  4  &  5  Geo.  V.  c.  59,  Vict.  c.  134,  s.  114 ;  and  32  &  33 

S3.  18,  167,  replacing  46  &  47  Vict.  u.  71,  s.  22. 

Vict.  c.  52,  as.  20,  168,  (»)  Ante,  pp.  311,  313, 
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Copyholds,  however,  are  not  afiected  by  any  liability 
imposed  on  real  estate  by  the  Land  Transfer  Act,  1897  (o), 
for  the  debts  or  funeral,  testamentary  or  administration 
expenses  of  a  deceased  owner  ;  as  the  expression  "  real 
estate  "  in  Part  I.  of  that  Act  is  not  to  be  deemed  to 
include  land  of  copyhold  tenure  or  customary  freehold 
in  any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  (p). 

Devolution  of        The  devolution  of  legal  estates  in  copyholds  on  death 
death  "^"^^  °°  accordingly  remains  unaffected  by  those  provisions  of  the 
last  mentioned  Act,  under  which  freehold  estates  in  fee 
simple  now  vest,  on  the  tenant's  death,  in  his  executors 
Descent  of  an  Or  administrators  (q).     The  descent  of  an  estate  in  fee 
shnplVki  '^^    simple  in  copyholds  is  governed  by  the  custom  of  descent 
copyholds.       which  may  happen  to  prevail  in  the  manor  ;  but  subject 
to  any  such  custom,  the  provisions  contained  in  the 
Inheritance  Act,  1833  (r),  apply  to  copyhold  as  well  as 
freehold    hereditaments,    whatever    be    the    customary 
course  of  their  descent  (s).     As,  in  the  case  of  freeholds 
at  common  law,  the  lands  of  a  person  dying  intestate 
descend  at  once  to  his  heir  (t),  so  the  heir  of  a  copyholder 
becomes,  immediately  on  the  decease  of  his  ancestor, 
tenant  of  the  lands,  and  may  exercise  any  act  of  owner- 
ship before  the  ceremony  of  his  admittance  has  taken 
place  (u).     But  as  between  himself  and  the  lord,  he  is 
not  completely  a  tenant  till  he  has  been  admitted. 

Tenure.  The  tenure  of  an  estate  in  fee  simple  in  copyholds 

Fealty.  involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty 


(o)  Stat.  60  &  61  Vict.  o.  65, 
Part  I.  ;  ante,  pp.  29,  231,  236— 
240,  312. 

(p)  Sect.  1  (4). 

(?)  Ante,  pp.  29,  88,  218,  231, 
236. 

(r)  Stat.  3  &  4  Will.  IV.  c.  106. 

(s)  See  Be  Smart,  18  Ch,  D, 


165. 

(t)  Ante,  p.  87. 

(m)  1  Soriv.  Cop.  357  ;  RigU 
A.  Taylor  v.  Banks,  3  B.  &  Ad. 
664  ;  King  v.  Turner,  1  My.  &  K. 
456  ;  Doe  d.  Perry  v.  Wilson,  5 
A.  &  E.  321, 
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from  the  tenant  (x),  together  with  suit  to  the  customary  Suit  of  Court. 

Court  of  the  manor.    Escheat  to  the  lord  on  failure  Escheat, 

of  heirs  is  also  an  incident  of  copyhold  tenure.    And 

before  the  abolition  of  forfeiture  for  treason  and  felony  (y) 

the  lord  of  a  copyholder  had  the  advantage  over  the  lord 

of  a  freeholder  in  this  respect,  that,  whilst  freehold  lands 

in  fee  simple  were  forfeited  to  the  Crown  by  the  treason 

of  the  tenant,  the  copyholds  of  a  traitor  escheated  to  the 

lord  of  the  manor  of  which  they  were  held  (2).     Kents  (a)  Rent. 

also  of  small  amount  are  not  unfrequent  incidents  of  the 

tenure  of  copyhold  estates.    And  reliefs  (b)  may,  by  Relief. 

special  custom,  be  payable  by  the  heir  (c).     The  other 

incidents  of  copyhold  tenure  depend  on  the  customs  of 

each  particular  manor ;    for  this  tenure,  as  we  have 

seen  (d),  escaped  the  destruction  in  which  the  tenures 

of  all  freehold  lands  (except  free  and  common  socage, 

and  frankalmoign)  were  involved  by  the  Act  of  12  Car. 

II.  c.  24.     When  a  copyholder  in  fee  aliens  his  land  to 

another  in  tail  or  for  life,  the  latter  does  not  hold  of  him, 

as  he  would  in  the  case  of  freeholds  (e),  but  of  the  lord  (/ ). 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  (^r),  Heriots  Heriots. 
were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing to  the  degree,  which  became  due  to  the  king  on  the 
death  of  an  eorl  or  a  thegn  (h).     Its  origin  is  traced  to 

(x)  2  Scriv.  Cop.  732  ;    Vino-  (b)  Ante,  pp.  48,  52,  56  ;  Vino- 

gradoff,  ViU.  in  Eng.  164.  gradoff,  ViU.  in  Eng.  162. 

(y)  See  ante,  p.  56.  (c)   1  Scriv.  Cop.  436. 

{z)  Lord    Cornwallis'    case,    2  (d)  Ante,  p.  55. 

Ventr.  38  ;   1  Watk.  Cop.  340  ;   1  (e)  Ante,  pp.  114,  119. 

Scriv.  Cop.  552.  (/)  Litt.  s.  74  ;   ante,  p.  501. 

{a)  Rents  incident  to  copyhold  (g)  1  Scriv.  Cop.  437  sq. 

tenure  may  be  redeemed  or  ex-  {h)  Kemble,  Saxons  in  Eng- 

tinguished  under  the  enactments  land.  Vol.   I.   p.   178  ;    Vol.   II. 

cited,  ante,  p.  56,  n.,(c).  p.  98  ;    1  Stubbs,  Const.  Hist, 
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the  horse  and  arms  with  which  the  German  princeps 
supplied  each  of  his  comites,  and  which  reverted  to  him 
on  the  death  of  the  comes  (i).  When  the  law  of  feudal 
tenure  by  military  service  had  grown  up  in  England  after 
the  Norman  Conquest,  these  heriots  were  generally 
superseded  by  reliefs  (h),  and  so  became  obsolete.  The 
heriots,  which  are  now  connected  with  copyhold  tenure, 
have  a  different  origin.  Before  the  Norman  Conquest, 
it  appears  to  have  been  the  custom  in  many  places  that 
the  freeholder  of  land,  who  took  a  man  to  work  on  his 
demesne  as  his  tenant  in  villenage,  should  furnish  him 
with  oxen,  a  cow,  sheep  and  implements  of  husbandry, 
as  his  farming  outfit.  These  remained  the  property  of 
the  freeholder,  and  reverted  ■  to  him  on  the  tenant's 
death  (l) ;  but  were  usually  transferred  to  the  new  tenant 
along  with  the  holding.  As  time  went  on,  it  became  an 
established  custom  that  the  tenant's  heir  should  succeed 
to  his  deceased  ancestor's  holding,  and  that  the  landlord 
should  not  take  into  his  own  hands  all  the  deceased 
tenant's  cattle  and  stock,  but  should  only  take  the  best 
beast  or  some  other  chattel.  The  chattel,  which  the  lord 
was  accustomed  to  take  for  himself  on  the  death  of  his 
tenant  in  villenage,  seems  to  have  acquired  the  name  of 
heriot  by  analogy  to  the  heriot  properly  so-called  (m). 
And  to  the  taking  of  this  so-called  heriot,  the  lord's  right 
in  the  tenant's  chattels  was  at  last  restricted  (m).  In 
this  way  the  heriot  became  an  incident  of  tenure  in 


200,   note,    2nd   ed.  ;    Maitland,  Comm.    132,    138,    also    p.    61 J 

Domesday    Book    and    Beyond,  Maitland,  Domesday  Book  and 

298.    See  Stubbs,  Select  Charters,  Beyond,  37,  38,  327—329. 

74,  91.  (m)  Kemble,  Saxons  in  Eng- 

(i)  Tacitus,  Germania,  c.   14;  land,  Vol.  I.  p.   178;    Vol.   II. 

see  Maine,  Early  Law  and  Cus-  p.  98  ;  Vinogradoff,  Vill.  in  Eng. 

torn,  pp.   346—348  ;     1   Stubbs,  159—162  ;    P.  &  M.  Hist.  Eng. 

Const.  Hist.  24,  2nd  ed.  Law,  i.  297,  298. 

(k)  1  Stubbs,  Const.  Hist.  §  96,  (»)  See  Laws  of  Cnut,  c.  71  ; 

p.  261,  2nded.  ;  Freeman,  Norm.  Stubbs,   Select  Charters,  p.   74, 

Conq.    Vol.    V.    pp.    379,    867;  2nd  ed.';    Glanv.  vii.  5 ;    Bract. 

P.    &    M.    Hist.    Eng.    Law,    i.  fo.  60,  86  a;    Britt.  lib.  3,  c.  v. 

293—295.  §  5,  fo.  178  ;   Fleta,  lib.  2,  c.  Ivii. 

{I)  See    Seebohm,    Eng.    Vill. 
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villenage,  and  it  remained  an  incident  of  copyhold 
tenure  (o).  Tlie  right  of  the  lord  is  now  confined  to  such 
a  chattel  as  the  custom  of  the  manor,  grown  into  a  law, 
will  enable  him  to  take  (p).  The  kind  of  chattel  which 
may  be  taken  for  a  heriot  varies  in  different  manors. 
And  in  some  cases  the  heriot  consists  merely  of  a  money 
payment. 

All  kinds  of  estates  in  copyholds,  as  well  as  in  free-  .joint  tenancy 
holds,  may  be  held  in  joint  tenancy  or  in  common  ;  and  ^o^^on 
an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact  that  the  admittance,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant  is  the  admittance  of  all  his 
companions  ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  (q).  The  jurisdiction  of  the  Court  of 
Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common  did  not  formerly  extend  to  copy- 
hold lands  (r).  But  by  the  Copyhold  Act  of  1841  (s) 
this  jurisdiction  was  extended  to  the  partition  of 
copyholds  as  well  as  freeholds. 


(o)  *Sometimes  a  heriot  is  due  437  sq.,  3rd  ed.  ;    Williams  on  *Heriot3  in 

on   the   death   of   a   freeholding  Seisin,  App.  A.     By  the  custom  respect  of 

tenant    of    a    manor,    either    as  of  the  manor  of  South  Tawton,  freeholds, 

heriot  service,  or  by  virtue  of  an  otherwise  Itton,  in  the   county 

immemorial  custom.  fHeriot  ser-  of  Devon,  heriots  are  still  due  tHeriot 

vice  is  when  a  heriot  has  been  from     the     freeholders     of     the  service, 

reserved  as   an  incident  of  the  manor ;     Damerell  v.   Protheroe, 

tenure  of  an  estate  in  fee  simple  10  Q.  B.  20  ;    and  in  Sussex  and 

granted  in  free  tenure  before  stat.  some  parts  of  Surrey  heriots  from 

18  Edw.  I.  c.  1.     Such  a  reserva-  freeholders    are   not  infrequent, 

tion  would  seem  to  point  to  the  See    Lord    Zcntche    v.    Dalbiac, 

grant   of   an   estate   of  freehold  L.  R.  10  Ex.  172  ;    Harrison  v. 

upon  the  enfranchisement  of  a  Powell,  10  Times  L.  R.  271  ;  ante, 

holding  in   villenage.     When   a  p.  59,  n.  (u). 
heriot  is  due  from  a  freeholder  by  (p)  2    Watk.    Cop.    129  ;     see 

custom  (called  §heriot  custom).  Western  v.  Bailey,  1897,  1  Q.  B.  §Heriot 

the  fact  also  seems  to  point  to  a  86.  custom, 

heriot,  yielded  by  a  former  tenant  (?)  1  Watk.  Cop.  272,  277. 

in  villenage,  which  has  remained  (r)  Jope  v.  Morshead,  6  Beav. 

the  lord's  customary  due  after  213. 

the  enfranchisement  of  the  hold-  («)  Stat.   4   &   5  Vict.    c.   35, 

ing.     See  ante,  pp.  45,  51,  495,  s.  85,  now  replaced  by  67  &  58 

and    note    {d) ;     I    Scriv,    Cop.  Vict,  c.  46,  s.  87. 
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Enfranchise- 
ment o£ 
copyholds. 


Compulsory 
enfranchise- 
ment. 


If  the  fee  simple  of  a  copyhold  tenement  be  conveyed 
by  the  lord  to  the  tenant,  the  copyhold  tenure,  with  all 
its  incidents,  is  for  ever  extinguished  (t).  When  a  manor, 
of  which  lands  were  held  by  copy,  was  included  in  a 
settlement,  it  was  usual  to  give  to  any  tenant  for  life 
thereunder  a  power,  operating  under  the  Statute  of 
Uses  (u),  to  convey  the  fee  simple  so  as  to  enfranchise 
any  such  lands  (x).  And  the  Settled  Land  Act,  1882, 
now  empowers  the  tenant  for  life  of  a  manor  to  sell  and 
convey  the  freehold  and  inheritance  of  any  copyhold  or 
customary  land,  parcel  of  the  manor,  either  with  or 
without  the  mines  and  minerals  thereunder,  so  as  to 
effect  an  enfranchisement  (y).  In  such  cases  the  terms 
of  the  enfranchisement  are  of  course  a  matter  of  agree- 
ment between  the  parties.  But  by  the  Copyhold  Act, 
1852  (z),  now  replaced  by  the  Copyhold  Act,  1894  (a),  the 
enfranchisement  of  copyholds  (b)  was  made  compulsory 
at  the  instance  either  of  the  lord  or  the  tenant.  Under 
the  present  Act  the  compensajtion  payable  to  the  lord 
is  ascertained  by  valuation,  if  the  parties  cannot  agree 
thereon  (c).  And  if  the  enfranchisement  be  at  the 
instance  of  the  lord,  or  the  compensation  amount  to  more 
than  one  year's  improved  value  of  the  land,  the  compen- 
sation shall,  unless  the  parties  otherwise  agree  or  the 


(()  1  Watk.  Cop.  362  ;  1  Scriv. 
Cop.  65.3.  Deeds  of  enfranchise- 
ment of  copyholds  in  Middlesex 
or  Yorkshire  must  be  duly  regis- 
tered ;  B.  V.  Registrar  for  Middle- 
sex, 21  Q.  B.  D.  655  ;  ante,  p.  222. 

(m)  Ante,  pp.  426—^30. 

(x)  The  Copyhold  Act,  1841, 
now  replaced  in  this  respect  by 
the  Copyhold  Act,  1894,  Pt.  II., 
afforded  facilities  for  enfran- 
chisement where  the  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  the  manor  or 
the  land  ;  stat.  4  &  5  Vict.  o.  35, 
ss.  56  sq.  ;  amended  by  6  &  7 
Viet.  c.  23  and  7  &  8  Vict.  o.  55, 
ss.  4,  5,  and  replaced  by  57  &  58 
Vict.  c.  46,  S3.  14—30, 


(y)  Stat.  45  &  46  Vict.  u.  38, 
ss.  3,  20  ;  see  ante,  pp.  12.3 — 128. 

(z)  Stat.  15  &  16  Vict.  u.  51, 
amended  by  21  &  22  Vict.  u.  94  ; 
50  &  51  Vict.  c.  73. 

(a)  Stat.  57  &  58  Vict.  o.  46. 

(6)  The  provisions  of  the  Acts 
as  to  compulsory  enfranchise- 
ment do  not  extend  to  copyholds 
for  lives  or  years,  where  the 
tenant  has  no  right  of  renewal 
(ante,  p.  501),  or  to  manors  in 
which  the  Crown  has  any  estate 
or  interest ;  stat.  57  &  58  Vict, 
c.  46,  s.  96,  replacing  15  &  16 
Vict.  c.  51,  s.  48. 

(c)  Stat,  57  &  58  Vict,  c,  46, 
ss.  5 — 7. 
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tenant  desires  to  pay  a  gross  sum,  be  an  annual  rent- 
charge  of  four  per  cent,  of  the  amount  of  the  compen- 
sation to  issue  out  of  the  enfranchised  land  :  otherwise 
the  compensation  shall  be  paid  in  a  gross  sum  before 
the  completion  of  the  enfranchisement  (d).  Provision 
is  made  for  charging  the  enfranchised  lands  with  the  cost 
of  enfranchisement  (e).  Compulsory  enfranchisement 
under  this  Act  is  effected  by  an  award  of  the  Board  of 
Agriculture  and  Fisheries  (/) ;  and  it  makes  the  land  to 
be  of  freehold  tenure,  discharged  from  any  estate  or 
interest  affecting  the  manor,  irrespectively  of  the  extent 
of  the  lord's  estate  therein  or  of  the  validity  of  the  lord's 
title  (g).  Such  enfranchisement,  however,  does  not  affect 
the  rights  of  the  parties  in  the  mines  or  minerals  under 
the  land,  without  their  consent  (h)  ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  to  which  he  was 
entitled  in  respect  of  the  enfranchised  land  (i)  ;  and 
the  lord  is  to  be  entitled,  in  case  of  an  escheat,  to  the 
same  right  as  he  would  have  had  if  the  land  had  not 
been  enfranchised  (A;).  This  Act  also  provides  for  the  Voluntary 
voluntary  enfranchisement  of  copyhold  lands  to  be  ment'under 
effected  with  the  consent  of  the  Board  of  Agriculture  Copyhold 
and  Fisheries  by  such  a  deed  as  would  be  proper  on 
an  enfranchisement  by  a  lord  seised  of  the  manor  in 
fee  (Z),  and  on  such  terms  of  compensation  specified  in 
the  Act  as  may  be  agreed  on  between  the  lord  and  the 


(d)  Sect.  8.  ^.  94,  s.  14. 

(e)  Sect.  36,  replacing  15  &  16  (i)  Stat.  57  &  58  Vict.  c.  46, 
Vict.  c.  51,  s.  32  ;  21  &  22  Vict.  s.  22,  replacing  15  &  16  Vict. 
c.  94,  ss.  21  sq. ;    50  &  51  Vict.  u.  51,  s.  45. 

c.  73,  8.  23.  {k)  Stat.  57  &.  58  Vict.  c.  46, 

(/)  Stat.  57  &  58  Vict.  c.  46,  s.  21   (1   b),  replacing  50  &  51 

=.    10,  replacing  21   &  22  Vict.  Vict.    c.    73,   ss.   4,   5.     Enfran- 

u.  94,  s.  10 ;   52  &  53  Vict.  c.  30,  chisement  by  ordinary  convey- 

o.  2  ;   gee  ante,  p.  150,  n.  (/).  ance  of  the  fee  simple  from  the 

(jr)  See  stat.  57  &  58  Vict.  c.  lord   to   the   tenant   causes   the 

46,  ss.  21,  26  (3,  4),  38,  61  ;   and  tenant  to  hold  the  land  of  the 

Kerr  t.  Pawson,  25  Beav.  394,  lord  of  whom  the  enfranchising 

decided  on  the  former  Act.  lord  held  it  before  ;   ante,  p.  40  ; 

(A)  Sect.  23,  replacing  15  &  16  Elton  on  Copyholds,  289. 
Vict,  c,  51,  s,  48  ;   21  &  22  Vict.  {I)  Ante,  p.  522, 


Digitized  by  Microsoft® 


524  OF   COPYHOLDS. 

tenant  (m).    Such  voluntary  enfranchisement  has  the 

same  efiect  as  compulsory  enfranchisement  under  this 
Extinguish-  Act  (n).  The  Act  further  provides  for  the  extinguish- 
manorial  ment,  at  the  instance  of  either  lord  or  tenant,  of  any 
incident.5.        heriot,  quit  rent,  free  rent,  or  other  manorial  incident 

whatsoever    affecting    any   land,    freehold    as    well   as 

copyhold  (o). 

(m)  Stat.  57  &  58  Vict.  o.  46,  The  Copyhold  Act,   1841,  con- 

ss.  14 — 18.  tained    provisions,    which    were 

(n)  See   ante,   p.   523,   n.    (g),  repealed  by  and  not  re-enacted 

and  the  three  succeeding  notes.  in  the  Copyhold  Act,  1894,  for 

(o)  Stats.  57  &  58  Vict.  c.  46,  the   commutation  of  the   lord's 

ss.  2,  94,  replacing  50  &  51  Vict.  manorial  rights   over  his   copy- 

c.  73,  s.  7  ;   21  &  22  Vict.  c.  94,  holds, 
s.  7  ;   15  &  16  Vict.  o.  51,  s.  27. 
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CHAPTEE  II. 

OF  THE   ALIENATION   OF   COPYHOLDS. 

The  mode  in  whick  the  alienation  of  copyholds  is 
at  present  effected,  so  far  at  least  as  relates  to  trans- 
actions inter  vivos,  still  retains  much  of  the  simplicity, 
as  well  as  the  inconvenience,  of  the  original  method  in 
which  the  alienation  of  these  lands  was  first  allowed  to 
take  place.     The  copyholder  surrenders  the  land  into 
the  hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  efiecting  these  admissions,  and  of  Customary 
informing  the  lord  of  the  different  events  happening        *• 
within  his  manor,  as  well  as  for  settling  disputes,  it  was 
formerly  necessary  that  his  Customary  Court,  to  which 
all  the  copyholders  were  suitors,  should  from  time  to 
time  be  held.     The  copyholders  present  at  this  Court 
were  called  the  homage  ;  a  word  equally  used  to  denote  Homage, 
the  body  of  freeholders  present  at  a  Court  Baron  {a). 
In  order  to  form  a  Court,  it  was  formerly  necessary  that 
two  copyholders  at  least  should  be  present  (6).     But,  in  Courts  may 
modern  times,  the  holding  of  Courts  having  degenerated  ™^out^°ie^° 
into  little  more  than  an  inconvenient  formality,  it  has  presence  of 
been  provided  by  the  Copyhold  Acts,  1841  and  1894,  hoider.^'^ 
that  Customary  Courts  may  be  holden  without  the 
presence  of  any  copyholder  ;   but  no  proclamation  made 
at  any  such  Courts  shall  affect  the  right  or  interest  of 
any  person  not  present,  unless  notice  thereof  shall  be 
duly  served  on  him  within  one  month  (c).     But  where, 

(a)  Ante,    p.   498 ;     1    Scriv.  (c)  Stat.  4  &   5  Vict.   c.  35, 

Cop.  7.  s.  86,  now  replaced  by  57  &  58 

(6)  1  Soriv.  Cop.  289.  Vict.  c.  4(5,  s.  82. 
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Court  rolls. 
Steward. 


by  tlie  custom  of  any  manor,  tlie  lord  is  auttorised,  with 
the  consent  of  the  homage,  to  grant  any  common  or 
waste  lands  of  the  manor,  the  Court  must  be  duly 
summoned  and  holden  as  before  (<^).  No  Court  can 
lawfully  be  held  out  of  the  manor  ;  but  by  immemorial 
custom,  Courts  for  several  manors  may  be  held  together 
within  one  of  them  (e).  In  order  that  the  transactions 
at  the  Customary  Court  may  be  preserved,  a  book  is 
provided,  in  which  a  correct  account  of  all  the  proceedings 
is  entered  by  a  person  duly  authorised.  This  book,  or 
a  series  of  them,  forms  the  court  rolls  of  the  manor. 
The  person  who  makes  the  entries  is  the  steward ;  and 
the  court  rolls  are  kept  by  him,  but  subject  to  the  right 
of  the  tenants  to  inspect  them  (/ ).  This  officer  also 
usually  presides  at  the  Court  of  the  manor. 


Grants.  Before  adverting  to   alienation  by  surrender  and 

admittance,  it  will  be  proper  to  mention  that,  whenever 
any  lands,  which  have  been  demisable  time  out  of  mind 
by  copy  of  court  roll,  fall  into  the  hands  of  the  lord,  he 
is  at  liberty  to  grant  them  to  be  held  by  copy  at  his  will, 
according  to  the  custom  of  the  manor,  under  the  usual 
services  (g).  These  grants  may  be  made  by  the  lord  for 
the  time  being,  whatever  be  the  extent  of  his  interest  (h), 
so  only  that  it  be  lawful :  for  instance,  by  a  tenant  for 
a  term  of  life  or  years.  But  if  the  lord,  instead  of 
granting  the  lands  by  copy,  should  once  make  any 
conveyance  of  them  at  the  common  law,  though  it  were 
only  a  lease  for  years,  his  power  to  grant  by  copy  would 
for  ever  be  destroyed  (i).  The  steward,  or  his  deputy, 
if  duly  authorised  so  to  do,  may  also  make  grants,  as 
well  as  the  lord,  whose  servant  he  is  (k).     It  was  formerly 


{d)  Stats.  4  &  5  Vict.  c.  35,  s. 
91 ;  57  &  58  Viot.  c.  46,  ss.  82  (2), 
83 

(«)  1  Soriv.  Cop.  6. 

(/)  Ibid.  587,588. 

(g)  1  Watk.  Cop.  33  ;  1  Scriv. 
Cop.  111. 


(A)  Doe  d.  Bayer  v.  Strickland, 
2  Q.  B.  792. 

(i)  1  Watk.  Cop.  37.  See  too 
stats.  50  &  51  Vict.  c.  73,  b.  6  ; 
57  &  58  Vict.  c.  46,  s.  81. 

(k)  1  Watk.  Cop.  29. 
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doubtful  whether  the  steward  or  his  deputy  could  make  Grants  may 
grants  of  copyholds  when  out  of  the  manor  (l).    But  by  out'ofX'''^^ 
the  Copyhold  Acts,  1841  and  1894  (m),  such  grants  may  manor, 
be  made  out  of  the  manor  by  the  lord,  the  steward,  or  the 
deputy  steward. 

When  a  copyholder  is  desirous  of  disposing  of  his  Alienation  by 
lands,  the  usual  method  of  alienation  (n)  is  by  surrender  ^"fr^»'*^''- 
of  the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.     This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.     It  may  be  made  either  in  or  out 
of  Court.     If  made  in  Court,  it  is  of  course  entered  on  In  Court, 
the  court  rolls,  together  with  the  other  proceedings  ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed  ;    it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  (o).     If  the  surrender  Out  of  Court, 
should  be  made  out  of  Court,  a  memorandum  of  the 
transaction,  signed  by  the  parties  and  the  steward,  is 
made  in  writing,  and  duly  stamped  as  before  (p).    In 
order  to  give  effect  to  a  surrender  made  out  of  Court, 
it  was  formerly  necessary  that  due  mention,  or  present-  Presentment, 
ment,  of  the  transaction  should  be  made  by  the  suitors 
or  homage  assembled  at  the  next,  or,  by  special  custom, 
at  some  other  subsequent  Court  (q).     And  in  this  manner 

{I)  1  Watk.  Cop.  30.  dum  of  a  surrender  if  made  out 

(m)  Stat.   4  &   5  Vict.   c.   35,  of  Court,  or  on  the  copy  of  court 

s.  87,  now  replaced  by  57  &  58  roll   if   made   in   Court,    is   the 

Vict.  c.  46,  s.  83.  same  as  on  the  sale  or  mortgage 

(re)  For  a  case  of  copyholds  of  a  freehold   estate   (see  post, 

passing   by   customary   bargain  Part.  IV.  Ch.  ii.,  and  Part  VI.) ; 

and  sale  with  the  lord's  licence,  but  if  not  made  on  a  sale  or 

see  Doe  d.  Carlisle  v.  Towns,  2  mortgage,  the  duty  is  10s.,  stat. 

B.  &  Ad.  585.  64  &  55  Vict.  c.  39,  1st  schedule, 

(o)  A  form  of  such  a  copy  of  tit.     Copyhold   and   Customary 

court  roll  will  be  found  in  Ap-  Estates,  replacing  stat.  33  &  34 

pendix  (D).  Vict.  c.  97,  to  the  same  effect. 

ip)  By  the  Stamp  Act,  1891,  (?)  1  Watk.  Cop.  79 ;   1  Scriv. 

the  stamp  duty  on  a  memoran-  Cop.  277. 
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iaty. 


Nature  of 
surrenderee's 
right  until 
admittance. 


Surrender  to 
the  use  of  a 
Wife. 

Surrender 
of  lands  of 
the  wife. 


Married 
woman  bare 
trustee. 


an  entry  of  the  surrender  appeared  on  the  court  rolls, 
the  steward  entering  the  presentment  as  part  of  the 
business  of  the  Court.  But  by  the  Copyhold  Act,  1894 
(replacing  the  Act  of  1841),  every  surrender,  which  the 
lord  is  compellable  to  accept  or  accepts,  shall  be  entered 
on  the  court  rolls  ;  and  an  entry  so  made  shall  be  as 
valid  as  an  entry  made  in  pursuance  of  a  presentment  by 
the  homage  (r).  So  that  in  this  case  the  ceremony  of 
presentment  is  now  dispensed  with.  When  the  surrender 
has  been  made,  the  surrenderer  still  continues  tenant  to 
the  lord,  until  the  admittance  of  the  surrenderee.  The 
surrenderee  acquires  by  the  surrender  merely  an  inchoate 
right,  to  be  perfected  by  admittance  (s).  This  right 
was  formerly  inalienable  at  law,  even  by  will,  until 
rendered  devisable  by  the  Wills  Act,  1837  (i)  ;  but,  like 
a  possibility  in  the  case  of  freeholds,  it  might  always  be 
released,  by  deed,  to  the  tenant  of  the  lands  (u). 

A  surrender  of  copyholds  might  always  be  made  by 
a  man  to  the  use  of  his  wife,  for  such  a  surrender  is 
not  a  direct  conveyance,  but  operates  only  through  the 
instrumentality  of  the  lord  {v).  And  a  valid  surrender 
might  at  any  time  be  made  of  the  lands  of  a  married 
woman,  by  her  husband  and  herself  ;  she  being  on  such 
surrender  separately  examined,  as  to  her  free  consent, 
by  the  steward  or  his  deputy  (x).  Since  the  Vendor  and 
Purchaser  Act,  1874  (y),  where  any  copyhold  heredita- 
ment is  vested  in  a  married  woman,  as  a  bare  trustee  (2), 
she  may  surrender  the  same  as  if  she  were  a  feme  sole. 
And  under  the  Married  Women's  Property  Act,  1882  (a), 

(r)  Stat.  57  &  58  Vict.  u.  46, 
s.  85,  replacing  4  &  5  Vict.  ^.  35, 
s.  89. 

(6-)  Doe  d.  Tofield  v.  Tofield,  11 
East,  246,  10  B.  R.  496  ;  Sex  v. 
Dame  Jane  St.  John  Mildmay, 
5  B.  &  Ad.  254  ;  Doe  d.  Winder 
V.  Lawes,  1  A.  &  E.  195  ;  Uopkin- 
S071  V.  Chamberlain,  1908,  1  Ch. 
853,  855. 

(«)  7  WUl.  IV.  &  IViot.  0.  26,  s.3. 


(i()  Kite  and  Queinton's  case, 
4  Rep.  25  a  ;  Co.  Litt.  60  a. 

(v)  Co.  Cop.  s.  35 ;  Tracts,  p.79. 

(.r)  1  Watk.  Cop.  63. 

(y)  Stat.  37  &  38  Vict.  c.  78, 
s.  6,  now  replaced  by  56  &  57 
Vict.  c.  53,  s.  16. 

(z)  See  ante,  p.  348,  n.  (r). 

(a)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (sub.  s.  1),  2  6 ;  see  ante, 
pp.  344—347. 
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a  married  woman  may  dispose  of  copyholds,   which  Copyholds, 
belong  to  her  as  her  separate  property  by  virtue  of  ^l^^  ^^^^. 
that  Act,  in  the  same  manner  as  if  she  were  a  feme  rate  property 
sole. 

When  the  surrender  has  been  made,  the  surrenderee  Admittance, 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use  ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine  (6).  This  admittance  is 
usually  taken  immediately  (c)  :  but,  if  obtained  at  any 
future  time,  it  will  relate  back  to  the  surrender ;  so 
that,  if  the  surrenderor  should,  subsequently  to  the 
surrender,  have  surrendered  to  any  other  person,  the 
admittance  of  the  former  surrenderee,  even  though  it 
should  be  subsequent  to  the  admittance  of  the  latter, 
will  completely  displace  his  estate  (d).  Formerly  a  Admittance 
steward  was  unable  to  admit  tenants  out  of  a  manor  (e)  ;  m^de  out  of 
but  by  the  Copyhold  Act,  1894  (replacing  the  Act  of  the  manor. 
1841),  a  valid  admittance  may  be  made,  either  by  the 
lord,  his  steward,  or  deputy,  out  of  the  manor,  without 
holding  a  Court,  and  without  any  presentment  of  the 
surrender,  in  pursuance  of  which  admission  may  have 
been  granted  (/).  Admittance  may  also  be  implied 
from  the  lord's  accepting  quit  rents  from  a  person  paying 
them  as  heir  of  or  surrenderee  from  a  former  copyhold 
tenant  (g). 

The  alienation  of  copyholds  by  will  was  formerly  Alienation 
effected  in  a  similar  manner  to  alienation  inter  vivos.    ^  ™ 
It  was  liecessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 

(b)  See  Re  Thames  Tunnel,  die.       N.  S.  599. 

Act,  1908,  1  Ch.  493,  499.  (/)  Stat.  57  &  58  Vict.  c.  46, 

(c)  See  Appendix  {D).  s.  84,  replacing  4  &  5  Vict.  c.  35, 

(d)  1  Watk.  Cop.  103.  ss.  88,  90. 

(e)  Doe  d.  Leach  v.   Whitahcr,  (g)  Ecclesiastical    Gommrs.    v. 
5  B.   &   Ad.   409,  435;   Doe  d.  Parr,  1894,^  Q.  B.  420. 
Chitteridge  v.   Sowerby,  7  C.  B. 

■ff.R.P.  3i 

Digitized  by  Microsoft® 


530 


OF   COPYHOLDS. 


of  his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee (h).  By  a  statute  of  Geo.  III.  (i),  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the  will, 
was  rendered  as  valid  as  if  a  surrender  had  been  made  (j). 
The  Wills  Act,  1837,  requires  that  wills  of  copyhold  lands 
shall  be  executed  and  attested  in  the  same  manner  as 
wills  of  freeholds  (k).  But  a  surrender  to  the  use  of  the 
will  is  still  unnecessary  ;  and  a  surrenderee,  or  devisee, 
who  has  not  been  admitted,  is  now  empowered  to  devise 
his  interest  (l).  Formerly  the  devisee  under  a  will  was 
accustomed,  at  the  next  Customary  Court  held  after  the 
decease  of  his  testator,  to  bring  the  will  into  Court :  and 
Presentment  a  presentment  was  then  made  of  the  decease  of  the 
testator,  and  of  so  much  of  his  will  as  related  to  the  devise. 
After  this  presentment  the  devisee  was  admitted,  accord- 
now  unncces-  ing  to  the  tcnor  of  the  will.  But  since  the  Copyhold  Act 
of  1841,  the  mere  delivery  to  the  lord,  or  his  steward,  or 
deputy  steward,  of  a  copy  of  the  will  has  been  sufficient 
to  authorise  its  entry  on  the  court  rolls  without  the 
necessity  of  any  presentment ;  and  the  devisee  may 
be  admitted  at  once  (m). 


of  wil), 


sary. 


If  no  person 
claim  admit- 
tance, the 
lord  may 
seize 
quousque. 


Sometimes,  on  the  decease  of  a  tenant,  no  person 
comes  in  to  be  admitted  as  his  heir  or  devisee.  In  this 
case  the  lord,  after  making  due  proclamation  at  three 
consecutive  Courts  of  the  manor  for  any  person  having 
right  to  the  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 


(h)  Wainewright  v.  Elwell,  1 
Mad.  627  ;  Phillips  v.  Phillips, 
1  My.  &  K.  649,  664. 

(t)  55  Geo.  III.  c.  192,  12th 
July,  1815. 

()')  Doe  d.  Nethercote  v.  Bartle, 
5  B.  &  A.  492. 

(4)  Stat.  7  Will.  IV.  &  1  Vict. 


c.  26,  ss.  2,  3,  4,  5,  9 ;  see  ante, 
p.  258  ;  Garland  v.  Mead,  L.  R. 
6  Q.  B.  441. 

(l)  Sect.  3. 

(m)  Stat.  4  &  5  Vict.  c.  35, 
ss.  88,  89,  90,  now  replaced  by 
57  &  58  Vict.  c.  46,  as.  84,  85. 
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quousque,  as  it  is  called,  that  is,  until  some  person  claims 
admittance  (w) ;    and  by  the  special  custom  of  some 

manors,  he  is  entitled  to  seize  the  lands  absolutely.     But  J'^'^sion  in 

.  _  ■'  favour  of 

as  this  right  of  the  lord  might  be  very  prejudicial  to  infants,  mar- 
infants,  married  women,  and  lunatics  entitled  to  admit-  [^^y  °g™''" 
tance  to  any  copyhold  lands,  in  consequence  of  their 
inability  to  appear,  special  provision  has  been  made  by 
Act  of  Parliament  for  the  vicarious  admission  of  such 
persons,  securing  to  the  lord  his  proper  fine,  and  prohibit- 
ing any  absolute  forfeiture  of  the  lands  for  the  neglect 
or  refusal  of  any  infant,  married  woman,  or  lunatic  so 
found  by  inquisition  to  come  in  and  be  admitted,  or  to 
pay  the  fine  imposed  on  admittance  (o). 

Although  mention  has  been  made  of  surrenders  to  Statute  of 
7  „     ,  -,  ■  Uses  does  not 

the  use  oi  the  surrenderee,   it  must  not  therefore  be  apply  to 

supposed  that  the  Statute  of  Uses  {f)  has  any  application  <=opy^°'<i^- 

to  copyhold  lands.     This  statute  relates  exclusively  to 

freeholds.     The  seisin  or  feudal  possession  of  all  copyhold 

land  ever  remains,  as  we  have  seen  {q),  vested  in  the  lord 

of  the  manor.     Notwithstanding  that  custom  has  given 

to  the  copyholder  the  enjoyment  of  the  lands,  they  still 

remain,  in  contemplation  of  law,   the  lord's  freehold. 

The  copyholder  cannot,  therefore,  simply  by  means  of  a 

surrender  to  his  use  from  a  former  copyholder  be  deemed, 

in  the  words  of  the  Statute  of  Uses,  in  lawful  seisin  for 

such  estate  as  he  has  in  the  use  ;    for  the  estate  of  the 

surrenderor  is  customary  only,  and  the  estate  of  the 

surrenderee  cannot,  consequently,  be  greater.     Custom, 

however,  has  now  rendered  the  title  of  the  copyholder 

quite  independent  of  that  of  his  lord.     A¥hen  a  surrender 

(m)  1  Watk.  Cop.  234  ;  ISoriv.  Doe  d.  Twining  v.   Muscott,  12 

Cop.  355  ;  Doe  d.  Bover  v.  True-  U.   &   W.   832,   842  ;    Dimes  v. 

man,  1  B.  &  Ad.  736.     See  Eccle-  Grand  Junction  Canal  Company, 

siaatical  Gommrs.  v.  Parr,  1894,  9  Q.  B.  469,  510. 

2  Q.  B.  420.  (p)  Stat.  27  Hen.  VIII.  o.  10  ; 

(o)  Stats.    11    Geo.    IV.    &    1  ante,  p.  184. 

Will.   IV.   u.   65,   ss,   3—9 ;    53  (?)  Ante,  pp.  505,  506. 
Vict.  c.  5,  ss.  116,  125,  126.    See 
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Trusts. 


of  copyholds  is  made  into  the  hands  of  the  lord  to  the 
use  of  any  person,  the  lord  is  now  merely  an  instrument 
for  carrying  the  intended  alienation  into  effect ;  and  the 
title  of  the  lord,  so  that  he  be  lord  de  facto,  is  quite 
immaterial  to  the  validity  either  of  the  surrender  or  of 
the  subsequent  admittance  of  the  surrenderee  (r).  But 
if  a  surrender  should  be  made  for  one  person  to  the  use 
of  another  upon  trust  for  a  third,  the  High  Court  of 
Justice  would  exercise  the  same  jurisdiction  over  the 
surrenderee,  in  compelling  him  to  perform  the  trust,  as 
it  would  in  the  case  of  freeholds  vested  in  a  trustee.     And 

Settlements,  when  copyhold  lands  form  the  subject  of  settlement,  the 
usual  plan  is  to  surrender  them  to  the  use  of  trustees, 
as  joint  tenants  of  a  customary  estate  in  fee  simple, 
upon  such  trusts  as  will  effect,  in  equity,  the  settlement 
intended.  The  trustees  thus  become  the  legal  copyhold 
tenants  of  the  lord,  and  account  for  the  rents  and  profits 
to  the  persons  beneficially  entitled.  The  equitable 
estates  which  are  thus  created  are  of  a  similar  nature 
to  the  equitable  estates  in  freeholds,  of  which  we  have 

Separate  use.  already  spoken  {s) ;  and  a  trust  for  the  separate  use  of 
a  married  woman  might  be  created  as  well  out  of  copy- 
hold as  out  of  freehold  lands  {t).  And  implied  as  well 
as  express  trusts  of  copyholds  are  equally  enforceable  in 
equity  as  in  the  case  of  freeholds  (m).  An  equitable 
estate  tail  in  copyholds  may  be  barred  by  deed,  in  the 
same  manner  in  every  respect  as  if  the  lands  had  been  of 
freehold  tenure  (v).  But  the  deed,  instead  of  being 
inrolled  in  the  Court  of  Chancery  or  the  Supreme 
Court  (x),  must  be  entered  on  the  court  rolls  of  the 
manor  [y).     And  if  there  be  a  protector,  and  he  consent 


Implied 
trusts  of 
copyholds. 

Equitable 
estate  tail 
may  be  barred 
by  deed. 


(r)  1  Watk.  Cop.  74. 
(f)  Ante,  p.  191  sq. 
{t)  See  ante,  p.  341. 
(«)  Ante,  p.  193. 
(v)  See  ante,  p.  199. 
(x)  Stat.  3  &  4  Will.  IV.  c.  74, 
o.  54.     See  ante,  pp.  104,  107. 
(y)  Sect.     53.     It    has    been 


decided,  contrary  to  the  preva- 
lent impression,  that  the  entry 
must  be  made  within  six  calendar 
months  ;  Honywood  v.  Forster, 
30  Beav.  1  ;  Oibbons  v.  Snape,  32 
Beav.  130,  1  De  G.,  J.  &  S.  621 ; 
Oreen  v,  Paterson,  32  Ch.  D.  95. 
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to  the  disposition  by  a  distinct  deed,  such  deed  must  be 

executed  by  him  either  on,  or  any  time  before,  the  day 

on  which  the  deed  barring  the  entail  is  executed  ;   and 

the  deed  of  consent  must  also  be  entered  on  the  court 

rolls  (z).     Upon  the  death  of  a  sole  trustee  of  copyholds,  Devolution  of 

being  the  tenant  on  the  court  rolls,   his  estate,  if  of  ^"PJg^"^^'' 

inheritance,  does  not  devolve  upon  his  personal  repre-  of  trustee. 

sentatives,    according   to   the   law   now   governing   the 

devolution  of  a  similar  interest  in  freeholds,  but  will 

pass  to  his  heir  or  devisee  (a).     But  under  the  Land 

Transfer  Act,  1897  (6),  the  estate  of  a  cestui  que  trust  Of  cestui  que 

of  copyholds  entitled  in  fee  devolves  on  his  death  to 

his   personal   representatives   in   trust,    subject   to   his 

debts,  for  his  heir  or  devisee,  in  the  same  manner  as  a 

like  equitable  estate  in  freeholds  (c).     Equitable  estates 

of  inheritance  in  copyhold  lands  descend  beneficially, 

on  the  tenant's  death  and  intestacy,  to  his  customary 

heir  according  to  the  custom  prevailing  in  the  manor 

of  which  the  lands   are  held  ;    unless  the  custom  be 

specially  confined  to  the  tenant  on  the  court  rolls  (d). 

As  the  owner  of  an  equitable  estate  has,  from  the  Equitable 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  is  ^e  surren- 
Dot  himself  a  copyholder.     He  is  not  a  tenant  to  the  lord  :  dered. 
this  position  is  filled  by  his  trustee.    The  trustee,  there- 
fore, is  admitted  and  maj'^  surrender  ;   but  the  cestui  que 
trust  cannot  adopt  these   means  of  disposing  of  his 

(2)  Stat.  3  &  4  Will.  IV.  c.  74,  655  ;  see  mite,  pp.  500, 618.     But 

D.  53.  in  the  case  of  an  executory  trust 

(o)  Stats.  57  &  58  Vict.  c.  46,  of  copyholds  for  the  heir  of  some 

8.  88 ;   50  &  51  Vict.  c.  73,  o.  45,  particular  person  as  a  purchaser, 

repealing  44  &  45  Vict.  u.  41,  the  heir  at  common  law  will  be 

s.  30,  as  to  copyholds  ;   see  ante,  entitled  ;    Roberts  v.  Dixwell,   1 

p.    202  ;     Be   MilW    Trusts,    37  Atk.  607,  610  ;  Re  Hudsrni,  1908, 

Ch.  r>.  312,  40  Ch.  D.  14.  1  Ch.  660—662,  665.     The  same 

(b)  Stat.  60  &  61  Vict.  c.  65,  rule  applies  to  freehold  lands, 
o.  1  (4).  subject  to  the  custom  of  gavel- 

(c)  Be  Somerville  &  Turners  kind  or  borough  English ;  see 
Contract,  1903,  2  Ch.  583 ;  see  Polley  v.  Polley,  31  Beav.  363 ; 
ante,  pp.  201,  231—238,  518.  Garland  v.   Beverley,   9  Ch.   D. 

(d)  Trash  v.  Wood,  4  My.  &  Cr.  213  ;   ante,  pp.  59-61,  201. 
324;    Be  Hudson,   1908,   1   Ch. 
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Exceptions,     equitable   interest  (e).     To  this  general  rule,   however, 
there  have  been  admitted,  for  convenience'  sake,  three 
exceptions.    The  first  is  that  of  a  tenant  in  tail  whose 
Tenant  of       estate  is  merely  equitable  :   by  the  Fines  and  Recoveries 
estate  tail       Act,  1833  (/),  the  tenant  of  a  merely  equitable  estate 
"t^f'h'^         tail  is  empowered  to  bar  the  entail,  either  by  deed  in  the 
surrender.       manner  above  described,  or  by  surrender  in  the  same 
manner   as   if   his   estate   were   legal  (g).     The   second 
exception  relates  to  married  women,  it  being  provided 
Husband  and  by  the  same  Act  (h)  that  whenever  a  husband  and  wife 
surrendCT        shall  surrender  any  copyhold  lands  in  which  she  alone, 
wife's  equit-    or  she  and  her  husband  in  her  right,  may  have  any 
equitable  estate  or  interest,  the  wife  shall  be  separately 
examined  in  the  same  manner  as  she  would  have  been 
had  her  estate  or  interest  been  at  law  instead  of  in  eqiiity 
merely  (i)  ;     and    every    such    surrender,    when    such 
examination  shall  be  taken,   shall  be  binding  on  the 
married  woman  and  all  persons  claiming  under  her  ; 
and  all  surrenders  previously  made  of  lands  similarly 
circumstanced,  where  the  wife  shall  have  been  separately 
examined  by  the  person  taking  the  surrender,  are  thereby 
declared  to  be  good  and  valid.     But  these  methods  of 
conveyance,  though  tolerated  by  the  law,  are  not  in 
accordance  with  principle  ;    for  an  equitable  estate  is, 
strictly   speaking,    an   estate   in   the   contemplation   of 
equity  only,  and  has  no  existence  anywhere  else.     As, 
therefore,   an  equitable   estate  tail  in  copyholds  may 
properly  be  barred  by  a  deed  entered  on  the  court  rolls 
of  the  manor,  so  an  equitable  estate  or  interest  in  copy- 
holds belonging  to  a  married  woman  was  more  properly 
conveyed  by  a  deed,  executed  with  her  husband's  con- 
currence, and  acknowledged  by  her  in  the  same  manner 

(c)  1  Scriv.  Cop.  262.     No  fine  s.  50. 

can  be  exacted  by  the  lord  in  (g)  See  ante,  p.  515. 

respect  of  any  devolution  of  the  (h)  Stat.  3  &  4  Will.  IV.  u.  74, 

equitable  estate  ;   Hcdl  v.  Brom-  s.  90. 

ley,  35  Ch.  D.  642.  (i)  See  ante,  p.  528. 

(/)  Stat.  3  &  4  Will.  IV.  0.  74, 
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as  if  the  lands  were  freehold  (k).    And  the  Fines  and 
Recoveries  Act,  by  which  this  mode  of  conveyance  is 
authorised,  does  not  require  that  such  a  deed  should  be 
entered   on   the   court   rolls.    If   a   married   woman's 
equitable  estate  in  copyholds  belong  to  her  for  her 
separate  use,   or  as  her   separate  property  under  the 
Married  Women's  Property  Act,  1882,  she  may  dispose 
thereof  in  the  same  manner  as  if  she  were  a,  feme  sole  (1). 
The  third  exception  is  in  the  case  of  the  sale  by  an  Equitable 
equitable  tenant  for  life,  or  person  having  the  powers  {f{e'^^*co°py- 
of  a  tenant  for  life,  of  settled  copyholds  under  the  power  tolds  may 
given  by  the   Settled  Land  Act,  1882  (m),    when  the  ^derSettled 
vendor  is  empowered  to  convey  the  land   so   sold,  for  ^^^'^  •^'=*^- 
all    the    estate    or    interest    which    is    the    subject    of 
the   settlement,   by  deed  to  be  entered  on  the   court 
rolls  (n). 

Copyhold  estates  admit  of  remainders  analogous  to  Remainders, 
those  which  may  be  created  in  estates  of  freehold  (o). 
And  when  a  surrender  or  devise  is  made  to  the  use  of 
any  person  for  life,  with  remainders  over,  the  admission 
of  the  tenant  for  life  is  the  admission  of  all  persons  having 
estates  in  remainder,  imless  there  be  in  the  manor  a 
special  custom  to  the  contrary  (p).     A  vested  estate  in 
remainder  is  capable  of  alienation  by  the  usual  mode  of 
surrender  and  admittance  (q).     Contingent  remainders  of  Contingent 
copyholds  have  always  had  this  advantage,  that  they  ^-'^^^'^  ^'^'^• 
have  never  been  liable  to  destruction  by  the  sudden 
determination  of  the  particular  estate  on  which  they 

(k)  Stat.  3  &  4  Will.  IV.  c.  74,  [p)  1  Watk.  Cop.  276  ; .  Doe  d. 

s.  77  ;   see  Carter  v.  Carter,  1896,  Winder  v.  Lawes,  7  A.  &  E.  195  ; 

1  Ch.  62  ;  ante,  pp.  337,  338.  Smith  v   Olasscock,  4  C  B.  N.  S. 

(I)  See  ante,  pp.  341—349.  357  ;    RandfieU  v.  Randfield,   1 

(to)  Stat.  45  &  46  Vict.  o.  38,  Dr.  &  S.  310.     See,  however,  as 

S3.  3,  58  ;   ante,  pp.  113,  114,  126,  to  the  reversioner,  Reg.  v.  Lady 

128—131,140,199,414,437.  of  the  Manor  of  DuUingham,  8 

(»)  Sect.  20  (1,  3) ;   Re  Naylor  A.  &  E.  858. 
cfc  Spendla's  contract,  34  Ch.  D.  (?)  1  Watk.  Cop.  59 ;   1  Scriv. 

217;  seejjosJ,  p.  637,  538.  Cop.  168. 

(o)  See  ante,  pp.  371,  386. 
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depend.  The  freehold,  vested  in  the  lord,  is  said  to  be 
the  means  of  preserving  such  remainders  until  the 
time  when  the  particular  estate  would  regularly  have 
expired  (r).  In  this  respect  they  resemble  contingent 
remainders  of  equitable  or  trust  estates  of  freeholds,  as 
to  which  we  have  seen  that  the  legal  seisin,  vested  in  the 
trustees,  preserves  the  remainders  from  destruction  (s). 
But  if  the  contingent  remainder  be  not  ready  to  come 
into  possession  the  moment  the  particular  estate  would 
naturally  and  regularly  have  expired,  such  contingent 
remainder  will  fail  altogether  (l)  ;  unless  it  should  have 
been  created  after  the  Contingent  Remainders  Act, 
1877  (m),  and  would  have  been  valid,  if  created  as  an 
executory  limitation  ;  in  which  case  it  will  be  preserved 
by  the  Act,  which  extends  to  hereditaments  of  any 
tenure.  In  other  respects  the  creation  of  contingent 
remainders  of  legal  and  equitable  estates  in  copyholds 
appears  to  be  governed  by  the  same  rules  as  are  applicable 
to  similar  interests  in  freeholds  (x). 

Executory  Executory  devises  of  copyholds,  similar  in  all  respects 

devises.  ^q  executory  devises  of  freeholds,  have  long  been  per- 

mitted (y).  And  directions  to  executors  to  sell  the 
copyhold  lands  of  their  testator  (which  directions,  we 
have  seen  (z),  give  rise  to  executory  interests)  are  still 
in  common  use  ;  for,  when  such  a  direction  is  given,  the 
executors,  taking  only  a  power  and  no  estate,  have  no 
occasion  to  be  admitted  ;  and  if  they  can  sell  before  the 
lord  has  had  time  to  hold  his  three  Customary  Courts 
for  making  proclamation  in  order  to  seize  the  land 


(r)  Fearne,  C.  R.  319  ;  1  Watk.  (x)  Ante,  pp.   444—454  ;    Ee 

Cop.    196  ;     1   Scriv.   Cop.   477  ;  Clarke  s  Settlement,  1916,   1   Ch. 

Pickersgill  v.  Grey,  30  Beav.  352.  467. 

{s)  Ante,  p.  406.  (y)  1  Watk.  Cop.  210. 

(t)  Gilb.    Ten.    266 ;    Feame,  (z)  Ante,  p.  433.     The  stat.  21 

C.  R.  320.  Hen.  VIII.  c.  4  applies  to  oopy- 

(u)  Stat.  40  &  41  Vict.  u.  33  ;  holds  ;    Peppercorn  v.   Wayman, 

SCO  ante,  pp.  394,  444.  5  De  G.-  &  S.  230  ;  ante,  p.  433. 
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quousque  (a),  the  purchaser  from  them  will  alone  require 

admittance  by  virtue  of  his  executory  estate  which  arose 

on  the  sale.     By  this  means  the  expense  of  only  one 

admittance  is  incurred ;    whereas,  had  the  lands  been 

devised  to  the  executors  in  trust  to  sell,  they  must  first 

have  been   admitted  under  the  will,   and  then  have 

surrendered  to  the  purchaser,  who  again  must  have  been 

admitted  under  their  surrender.     And  in  a  case  where 

a  testator  devised  copyholds  to  such  uses  as  his  trustees 

should  appoint,  and  subject  thereto  to  the  use  of  his 

trustees,  their  heirs  and  assigns  for  ever,  with  a  direction 

that  they  should  sell  his  copyholds,  it  was  decided  that 

the  trustees   could   make   a   good  title   without  being 

admitted,  even  although  the  lord  had  in  the  meantime 

seized  the  land  quousque  for  want  of  a  tenant  (b).     But 

it  has  been  decided  that  the  lord  of  a  manor  is  not  boimd  Lord  not 

to  accept  a  surrender  of  copyholds  intei'  vivos,  to  such  accept  a  sur- 

uses  as  the  surrenderee  shall  appoint,  and,  in  default  of  render  mier 

■^  -^  .  .  VIVOS  to  sniit- 

appointment,  to  the  use  of  the  surrenderee,  his  heirs  and  ing  uses. 
assigns  (c).  This  decision  is  in  accordance  with  the  old 
rule,  which  construed  surrenders  of  copyholds  in  the  same 
manner  as  a  conveyance  of  freeholds  inter  vivos  at 
common  law  {d).  If,  however,  the  lord  should  accept 
such  a  surrender,  he  will  be  bound  by  it,  and  must  admit 
the  appointee  under  the  power  of  appointment,  in  case 
such  power  should  be  exercised  (e).  It  has  been  held 
that,  where  copyholds  have  been  devised  to  trustees  on 
trust  for  one  for  life,  and  the  tenant  for  life  has  sold  and 
conveyed  them  under  the  powers  given  by  the  Settled 
Land  Act,  1882  (/),  to  a  purchaser  before  the  trustees 

(a)  See  aiite,  pp.  530,  531.  Scriv.  Cop.  178. 

(b)  Glass  V.  Bichardson,  9  Hare,  (e)  B.  v.  Oimdk,  1  A.  &  E. 
698,  2  De  G.,  M.  &  G.  658  ;  and  283  ;  Boddington  v.  Abernethij, 
see  R.  V.  Corbett,  1  E.  &  B.  836 ;  5  B.  &  C.  776,  8  Dow.  &  Ry. 
B.   V.    Wilson,   3   B.    &   S.   201  ;  626 ;     1    Scriv.    Cop.    226,    229 ; 

Chichester  Constable,        Eddleston   v.    Collins,  3    De    G., 


1916,  2  Ch.  75.  M.  &  G.  1. 

(c)  Flack  V.  Downing  College,  ( / )  Stat.  45  &  46  Vict.  c.  38, 

17  Jur.  697,  13  C.  B.  945.  ss.  3,  20  (1,  3) ;   ante,  p.  535. 

{d)  1  Watk.  Cop.  108,  110;    1 
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have  been  admitted  or  the  lord  has  seized  quousque  (g), 
the  purchaser  is  entitled  to  be  admitted  on  payment  of  a 
single  fine  (h). 


Married 
Women's 
Property 
Act,  1870. 


Wife's  sepa- 


Husband  With  regard  to  the  interest  possessed  by  husband 

an   wie.        ^^^  ^^^  ^  ^^^-^  Other's  copyhold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land  during 
her  coverture,  unless  the  land  were  settled  on  trust  for 
her  separate  use  (i).     But  the  Married  Women's  Property 
Act,    1870  (k),   provided   that   when   any   copyhold   or 
customary  property  should  descend  upon  any  woman 
married  after  the  passing  of  that  Act,   as  heiress  or 
co-heiress  of  an  intestate,  the  rents  and  profits  of  such 
property  should,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  to 
such   woman   for   her   separate   use.     And   under   the 
Married  Women's  Property  Act,  1882,  a  married  woman 
ra    proper  y.  ^^  gj^^itled  to  have  and  to  hold  any  copyhold  land,  which 
belongs  to  her  as  her  separate  property  under  that  Act, 
and  the  rents  and  profits  thereof,  in  the  same  manner  as 
if  she  were  a  feme  sole  (I).     A  special  custom  appears  to 
be  necessary  to  entitle  a  husband  to  be  tenant  by  curtesy 
of  his  wife's  copyholds  (w).     A  special  custom  also  is 
required  to  entitle  the  wife  to  any  interest  in  the  lands  of 
her   husband   after   his   decease.     Where   such   custom 
exists,  the  wife's  interest  is  termed  hex  freebench  ;  and  it 
generally  consists  of  a  life  interest  in  one  divided  third 
part  of  the  lands,  or  sometimes  of  a  life  interest  in  the 
entirety  (n) ;  and,  like  dower  under  the  old  law,  freebench 
is  paramount  to  the  husband's  debts  (o).     Freebench, 
however,  usually  differs  from  the  ancient  right  of  dower 
in  this  important  particular,  that  whereas  the  widow  was 


Curtesy. 


Freebench. 


(g)  Ante,  pp.  530,  531,  537. 

(h)  Re  Naylor  di  Spendla's 
contract,  34  Ch.  D.  217. 

(i)  1  Watk.  Cop.  273,  335,  4th 
ed.     See  ante,  pp.  334,  341. 

(4)  Stat.  33  &  34  Vict.  o.  93, 
B.  8  ;  passed  9th  Aug.  1870.     See 


ante,  p.  344  &  n.  {p). 

(l)  See  ante,  pp.  344,  347. 

(m)  2  Watk.  Cop.  71.  See  as 
to  freeholds,  ante,  p.  334. 

(»)  1  Soriv.  Cop.  89. 

(o)  Spyer  v.  Hyatt,  20  Beaj. 
621. 
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entitled  to  dower  of  all  freehold  lands  of  which  her 
husband  was  solely  seised  at  any  time  during  the  cover- 
ture (p),  the  right  to  freebench  does  not  usually  attach 
until  the  actual  decease  of  the  husband  {q),  and  it  may 
be  defeated  by  a  devise  of  the  lands  by  the  will  of  the 
husband  (r).     Freebench,    therefore,    is    in   general   no 
impediment  to  the  free  alienation  by  the  husband  of  his 
copyhold  lands,  without  his  wife's  concurrence.     To  this  Manor  of 
rule  the  important  manor   of   Cheltenham  forms   an  jg  an  excep- 
exception  ;   for,  by  the  custom  of  this  manor,  as  settled  *^°"- 
by  Act  of  Parliament,  the  freebench  of  widows  attaches, 
like  the  ancient  right  of  dower  out  of  freeholds,  on  all  the 
copyhold  lands  of  inheritance  of  which  their  husbands 
were  tenants  at  any  time  during  the  coverture  [s).    And 
there  are  other  exceptions  to  the  rule  (t).     The  Dower  Dower  Act. 
Act  (m)  does  not  extend  to  freebench  {x).     Enfranchise- 
ment under  the  Copyhold  Acts,  1852  or  1894  [y],  does  not 
affect  the  dower,  freebench  or  curtesy  of  any  person 
married  before  the  enfranchisement  takes  effect  {z). 

(p)  AnU,  p.  350.  (u)  Stat.  3  &  4  Will.  IV.  c.  105 ; 

(?)  2  Watk.  Cop.  73.  ante,  p.  354. 

(r)  Lacey   v.    Hill,    L.    R.    19  (x)  Smith  v.  Adams,  18  Beav. 

Eq.  346.  499,  5  De  G.,  M.  &  G.  712. 

(s)  Doe  d.  Biddell  v.  Gwinnell,  (y)  Ante,  pp.  522,  523. 

1  Q.  B.  682.  {«)  Stat.  57  &  58  Vict.  c.  46, 

(t)  See  2  Watk.  Cop.  73  &  n. ;  s.  21,  replacing  15  &   16  Vict. 

1  Soriv.  Cop.  90,  3rd  ed.  ;   Elton  o.  51,  s.  34. 
on  Copyholds,  149,  lat  ed. 
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PART   lY. 

OP   PERSONAL   INTEEESTS   IN   REAL   ESTATE. 


The  subjects  which  have  hitherto  occupied  our 
attention  derive  a  great  interest  from  the  antiquity  of 
their  origin.  We  have  seen  that  the  difference  between 
freehold  and  -copyhold  tenure  has  arisen  from  the  dis- 
tinction which  prevailed,  in  ancient  times,  between  free 
tenure  and  tenure  in  villenage  (a)  ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  (b).  The  law  of  real  property,  in 
which  term  both  freehold  and  copyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity  ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti- 
tuted than  they  are  at  present.  The  subjects,  how- 
ever, on  which  we  are  now  about  to  be  engaged  possess 
little  of  the  interest  which  arises  from  antiquity ;  although 
their  present  value  and  importance  are  imquestionably 
great.  The  principal  interests  of  a  personal  nature 
derived  from  landed  property  are  a  term  of  years  and 
mortgage.  The  origin  and  reason  of  the  personal  Term  of 
nature  of  a  term  of  years  in  land  have  been  already  J"'^'"- 
attempted  to  be  explained  (c) ;  and  at  the  present  day, 
leasehold  interests  in  land,  in  which,  amongst  other 
things,  all  building  leases  are  included,  form  a  subject 

(a)  Ante,  pp.  16,  42—45,  493.  (c)  Ante,  pp.  17—21,  27,  28. 

(6)  Ante,  pp.  12—15,  42—45. 
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sufficiently  important  to  require  a  separate  consideration. 
Mortgage.  The  personal  nature  of  a  mortgage  was  not  clearly 
established  till  long  after  a  term  of  years  was  considered 
as  a  chattel  (d).  But  it  is  now  settled  that  every  mort- 
gage, whether  with  or  without  a  bond  or  covenant  for 
the  repayment  of  the  money,  forms  part  of  the  personal 
estate  of  the  lender  or  mortgagee  (e).  And  when  it  is 
known  that  the  larger  proportion  of  the  lands  in  this 
kingdom  is  at  present  in  mortgage,  a  fact  generally 
allowed,  it  is  evident  that  a  chapter  devoted  to  mortgages 
cannot  be  superfluous.  It  may  be  pointed  out  that 
mortgages,  as  well  as  leaseholds  (/),  are  included  in  per- 
sonal estate  as  passing  to  the  executor  or  administrator, 
without  reference  to  the  question  whether  they  are  things 
specifically  recoverable.  As  will  be  seen  further  on,  the 
estate  of  a  mortgagee  may  have  the  quahty  and  incidents 
of  real  estate  at  law,  but  will  nevertheless  form  part  of 
his  personal  estate  in  equity  (g). 

(d)  Thornborough  v.   Baixr,  1  (c)  Co.  Litt.  208  a,  n.  (1). 

Cha.    Ca.    283,    3    Swanst.    628,  (/)  Ante,  pp.  25—28. 

anno  1675;    Tabor  v.  Tabor,  3  (^)  ^m(e,pp.  171— 195. 
Swanst.  636. 
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CHAPTER  I. 

OF   A   TERM   OP  YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is  a 
term  of  years,  by  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  but  also  the  interest 
acquired  by  the  lessee.     Terms  of  years  may  practically 
be  considered  as  of  two  kinds  ;    first,  those  which  are  Two  kinds  of 
created  by  ordinary  leases,  which  are  subject  to  a  yearly  ye™g^. 
rent,   which  seldom   exceed  ninety-nine  years,   and  in 
respect  of  which  so  large  a  number  of  the  occupiers  of 
lands  and  houses  are  entitled  to  their  occupation  ;    and 
secondly,  those  which  are  created  by  settlements,  wills, 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 
reserved,  which  are  frequently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usually  to  secure  the  payment  of  money  by 
the  owner  of  the  land.     But  although  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.     On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  or  A  tenancy 
those  created  by  ordinary  leases,  may  conveniently  be 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.  A  tenancy  at  will  may  be 
created  by  parol  (a),  or  by  deed ;  it  arises  when  a 
(a)  Stat.  29  Car.  II.  c.  3,  =.  1. 
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person  lets  to  another,  to  hold  at  the  will  of  the  lessor 
or  person  letting  (6).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned  out 
'by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it  is 
Emblements,  legally  expressed,  to  take  the  emblements  ((/).  But 
as  this  kind  of  letting  is  very  inconvenient  to  both 
parties,  it  is  scarcely  ever  adopted  ;  and,  in  construc- 
tion of  law,  a  lease  at  an  annual  rent,  made  generally 
without  expressly  stating  it  to  be  at  will  (e),  and  without 
limiting  any  certain  period,  is  not  a  lease  at  will,  but  a 
lease  from  year  to  year  (/),  of  which  we  shall  presently 
speak.  As  we  have  seen  (g),  the  Courts  of  law  con- 
sidered one  in  possession  of  land  as  cestui  que  trust  to  be 
merely  the  tenant  at  will  of  his  trustees  (h)  ;  although 
he  might  have  been  absolutely  entitled  in  equity.  A 
tenancy  by  sufferance  is  when  a  person,  who  has  originally 
come  into  possession  by  a  lawful  title,  holds  such  posses- 
sion after  his  title  has  determined. 


Cestui  que 
trust  tenant 
at  will. 
Tenancy  by 
sufferance. 


Lease  from  A  lease  from  year  to  year  is  a  method  of  letting  very 

year  to  year,  commonly  adopted :    in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.     The  advantage  consists  in  this,  that  both  land- 
Notice  to  quit  lord  and  tenant  are  entitled  to  notice  before  the  tenancy 
required  at  ^^^  determined  by  the  other  of  them  (i).     By  the 

common  law.  ■'  ^  _  \  i  -i 

common  law,  this  notice  must  be  given  at  least  half 
a  year  before  the  expiration  of  the  current  year  of  the 


! ;  2  Black.  Comm. 
V.    Maitland,    16 


(6)  Litt.  ».  6S 
145. 

(c)  Harnett 
M.  &  W.  257. 

(d)  Litt.  s.  68  ;  see  Graves  v. 
Weld,  5  B.  &  Ad.  105. 

(e)  Doe  d.  Bastow  v.  Cox,  11 
Q.  B.  122 ;  Doe  d.  Dixie  v. 
Davies,  7  Ex.  89. 

(/)  Bight  d.  Flotoer  v.  Darby, 
1  T.  R.  159,  163,  1  R.  E.  169  ; 


Dougal  v.  McCarthy,  1893,  1 
Q.  B.  736. 

(g)  Ante,  p.  197. 

(k)  Pomfret  v.  M'indsor,  2  Ves. 
sen.  472,  481.  See  Melling  v. 
Leak,  16  C.  B.  652. 

(i)  As  to  the  effect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcockv.  Moorhoiise,  9  Q.  B.  D. 
366. 
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tenancy  (Jc)  ;   for  the  tenancy  cannot  be  determined  by 

one  only  of  the  parties,  except  at  the  end  of  any  number 

of  whole  years  from  the  time  it  began.     So  that,  if  the 

tenant  enter  on  any  quarter  day,  he  can  quit  only  on  the 

same  quarter  day :    when  once  in  possession,  he  has  a 

right  to  remain  for  a  year  :    and  if  no  notice  to  quit  be 

given  for  half  a  year  after  he  has  had  possession,  he  will 

have  a  right  to  remain  two  whole  years  from  the  time 

he  came  in  ;    and  so  on  from  year  to  year.     But  in  the 

case  of  a  tenancy  from  year  to  year  of  an  agricultural  Under  the 

holding,  within  the  meaning  of  the  Agricultural  Hold-  i^'jjij'"'''' 

ings  Act,  1908  (l),  a  year's  notice,  expiring  with  a  year  Act,  1908. 

of  tenancy,  is  now  required  in  order  to  determine  the 

tenancy,    by   the  22nd  section  of  the  Act ;    unless  the 

landlord  and  tenant  agree  in  writing  that  this  section 

shall  not  apply,    in   which  case  a  half-year's  notice  will 

be  sufficient.-    This  section,  however,  does  not  extend 

to  a  case  where  a  receiving  order'in  bankruptcy  is  made 

against  the  tenant  (m) ;    and  in  this  case  also  half  a 

year's    notice   appears   to   be    sufficient.     The    section, 

moreover,  applies  only  to  tenancies  from  year  to  year, 

which  are  determinable  by  implication  of  law,  and  not 

to  those  determinable  at  six  months'  or  any  other  time 

of  notice  by  the  parties'  express  agreement  (n).     Under 

the  same  Act  (o),  a  landlord  may  give  a  tenant  from  Notice  to  quit 

year  to  year  notice  to  quit  part  only  of  his  holding  with  holding 

a  view  to  the  use  of  the  land  for  any  of  the  improvements 

specified  in  the  Act ;    the  tenant  having  the  option,  by 

(k)  Bight  d.  Flower  v.  Darby,       first     order     made     under     the 


1  T.  R.  169,  163,  1  B.  R.  169 
and  see  Doe.  d.  Bradford  v.  Wat 
kins,  7  East,  551,  8  R.  R.  670 
Croft  V.   William  F.  Blay,  Ltd. 


present  practice  in  bankruptcy 
proceedings ;  see  Wms.  Pers. 
Prop.  272—275,  17th  ed. 

(m)  Barlow  v.  Teal,  15  Q.  B.  D. 


1919,  1  Ch.  277,  2  Ch.  343.  403,  501,  decided  on  the  Act  of 

{I)  Stat.   8   Edw.   VII.   c.   28,  1883  ;  and  see  cases  cited  fos!, 

replacing    in    this    respect    the  p.  546,  n.  (g). 

Agricultural    Holdings    Acts    of  (o)  Stat.   8  Edw.  VII.   c.   28, 

1883  and   1875,  stats.  46  &  47  s.   23,  replacing  46   &   47  Vict. 

Vict.  V.  61,  s.  33  ;   38  &  39  Vict.  c.  61,  s.  41  ;   38  &  39  Vict.  c.  92, 

c.  92,  ss.  51,  54—58.  ss.  52,  54—58. 
(m)  A  receiving  order  is  the 
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What  hold- 
ings are 
within  the 
Act. 


Agreement  as 
to  notice  to 
quit. 


Grant  of 
lease  from 
year  to  year 
by  parol. 


By  deed. 


counter  notice  in  writing  within  twenty-eight  days,  to 
accept  the  same  as  notice  to  quit  the  entire  holding. 
This  Act  does  not  apply  to  any  holding  which  is  not  either 
wholly  agricultural  or  wholly  pastoral,  or  in  part  agri- 
cultural and  as  to  the  residue  pastoral,  or  in  whole  or  in 
part  cultivated  as  a  market  garden ;  or  to  any  holding 
let  to  the  tenant  during  his  continuance  in  any  office, 
appointment,  or  employment  held  under  the  landlord  (p). 
The  parties  to  a  lease  from  year  to  year,  whether  of  an 
agricultural  or  any  other  holding,  may  agree  that  the 
tenancy  shall  be  determinable  on  other  terms  than  those 
specified  in  the  Agricultural  Holdings  Act,  or  implied  by 
the  common  law  ;  for  instance,  by  three  months'  notice 
to  be  given  on  any  day  (q).  A  lease  from  year  to  year 
can  be  made  by  parol  or  word  of  mouth  (r),  if  the  rent 
reserved  amount  to  two-thirds  at  least  of  the  full  im- 
proved value  of  the  lands  ;  for  if  the  rent  reserved  do 
not  amount  to  so  much,  the  Statute  of  Frauds  declares 
that  such  parol  lease  shall  have  the  force  and  effect  of  a 
lease  at  will  only  (s).  A  lease  from  year  to  year,  reserving 
a  less  amount  of  rent,  must  be  made  by  deed  {t).  The 
best  way  to  create  this  kind  of  tenancy  is  to  let  the  lands 
to  hold  "  from  year  to  year  "  simply,  for  much  litigation 
has  arisen  from  the  use  of  more  circuitous  methods  of 
saying  the  same  thing  (u). 


Lease  for  a 
number  of 
years. 


A  lease  for  a  fixed  number  of  years  may,  by  the 
Statute  of  Frauds,  be  made  by  parol,  if  the  term  do 
not  exceed  three  years  from  the  making  thereof,  and 


(p)  Stat.  8  Edw.  VII.  c.  28, 
s,  48  (1),  replacing  46  &  47  Vict, 
c.  61,  s.  54  ;  see  Ee  Lancaster  <i> 
Macnamara,  1918,  2  K.  B.  472. 
The  Act  of  1875  applied  to  agri- 
cultural and  pastoral  holdings  of 
two  acres  and  upwards  in  extent ; 
see  Stat.  38  &  39  Viet.  c.  92,  s.  58. 

(q)  King  v.  Eversfeld,  1897,  2 
Q.  B.  475  ;  see  Mayo  v.  Joyce, 
1920,  W.  N.  58. 


(r)  Legg  v.  Hackeit,  Bac.  Abr. 
Leases  (L.  3) ;  S.  C.  nom.  Legg 
V.  Strudwick,  2  Salk.  414. 

(s)  29  Car.  II.  c.  3,  ss.  1,  2. 

(t)  Stat.  8  &  9  Vict.  c.  106.  s.  3. 

(«)  See  Bac:  Abr.  Leases 
(L.  3) ;  Doe  d.  Clarke  v.  Smaridge 
7  Q.  B  957  ;  Dixon  v.  Bradford, 
dkc.  Society,  1904,  1  K.  B.  444; 
Lewis  V.  Baker,  1905,  2  K.  B. 
576;    1906,  2  K.  B.  599. 
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if  the  rent  reserved  amount  to  two-thirds,  at  least,  of 
the  full  improved  value  of  the  land  (x).     Leases  for  a 
longer  term  of  years,  or  at  a  lower  rent,  were  required  What  leases 
by  the  Statute  of  Frauds  {y),  to  be  put  into  writing  and  in'^writing" 
signed  by  the  parties  making  the  same,  or  their  agents 
thereunto  lawfully  authorised  by  writing.     But  a  lease 
of    a    separate    incorporeal    hereditament    was    always 
required  to  be  made  by  deed  (z).     And  the  Eeal  Pro-  Leases  in 
perty  Act,  1845,  provided  that  a  lease,  required  by  law  requSecTto^ 
to  be  in  writing,  of  any  tenements  or  hereditaments,  be  by  deed, 
shall  be  void  at  laiv,  unless  made  by  deed  (a).     But 
such  a  lease,  although  void  as  a  lease  for  want  of  its 
being  by  deed,  may  be  good  as  an  agreement  to  grant 
a  lease,  ut  res  magis  valeat  quam  pereat  (b).     And  since  Present 
the  Judicature  Acts  took   effect  (c),   it  has  been  held  tTnant'under 
that  a  tenant  in  possession  of  land  under  an  agreement  an  unsealed 
for  a  lease,  which  he  is  entitled  to  enforce  specifically 
under  the  equitable  jurisdiction  of  the  Court  (d),  is  to 
be  treated  in  those  Courts  (but  in  those  Courts  only), 
which  have  jurisdiction  to  enforce  the  specific  perform- 
ance of  the  contract,  as  if  he  were  tenant  of  the  land 
at  law  upon  the  terms  of  the  agreement  (e).     A  tenant 
under  a  mere  agreement  in  writing  (/),  is  thus  placed  in 
many  respects  in  as  good  a  position  as  if  he  had  a  lease 
by  deed  ;  but  without  a  deed  he  does  not  obtain  the  legal 

(x)  Litt.  s.  59  ;  29  Car.  II.  c.  3,  v.  Pettit,  16  C.  B.  420. 

s.  2  ;  Lord  Bolton  v.  Tomlin,  5  A.  (c)  Ante,  p.  177. 

&  E.  856  ;   ante,  p.  165.  (d)  See  ante,  p.  175  &  n.  (e)  ; 

{y)  29  Car.  II.  c.  3,  s.  1  ;   ante,  Sivain  v.  Ayres,  21  Q.  B.  D.  289. 

p.  165.  (e)   Walsh  v.  Lonsdale,  21  Ch. 

(z)  Bird  V.  Higginson,  2  A.  &  D.  9  ;   Furtiess  v.  Bond,  4  Times 

E.  696,  6  A.  &  E.  824 ;    8.  C.  i  L.  B.  457  ;    Lowther  v.  Heaver, 

Nev.  &  Man.  505.     See  ante,  pp.  41  Ch.  D.  248,  264 ;    Crump  v. 

31,  32,  359.  Temple,  7  Times  L.  E.  120 ;  Man- 
la)  Stat.   8  &  9  Vict.  c.   106,  Chester  Brewery  Co.   v.   Coombs, 

s.  3,  repealing  stat.  7*8  Vict.  1901,  2  Ch.  608,  617  ;   Richett  v. 

c.  76,  s.  4,  to  the  same  effect.  Green,  1910,  1  K.  B.  253,  259  ; 

(6)  Parker  v.  Taswell,  4  Jur.  Goldstein  v.  Sanders,  1915,  1  Ch. 

N.  S.  183,  affirmed  2  De  G.  &  J.  549 ;   see  Foster  v.  Beeves,  1892, 

559  ;   Bond  v.  Rosling,  1  B.  &  S.  2   Q.   B.   255  ;     Inland  Revenue 

371  ;   Tidey  v.  Mollett,  16  C.  B.  Commrs.  v.  Derby,  1914,  3  K.  B. 

N.  S.  298;    Rollason  v.  Leon,  7  1186;   ante,  pp.  197,  198. 

H.  &  N.  73,  overruling  Straiton  (/)  See  ante,  p.  200. 

36—2 
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estate  for  the  term  granted  to  him,  and  his  interest 
No  formal       remains  merely  equitable  [g).     It  does  not  require  any 
required  to      formal  words  to  make  a  lease  for  years.     The  words 
make  a  lease,  commonly  employed  are  "demise,  lease  and  to  farm 
let ;  "    but  any  words  indicating  an  intention  to  give 
possession   of    the   lands   for    a   determinate   time  will 
Agreement  to  be  sufficient  (h).     Accordingly,  it  sometimes  happened, 
formerly         previously  to  the  Real  Property  Act,  1845,  that  what  was 
create  a  lease  meant  by  the  parties  merely  as  an  agreement  to  execute 
a  lease,  was  in  law  construed  as  itself  an  actual  lease  ; 
and   very   many   lawsuits   arose   out   of   the   question, 
whether  the  effect  of  a  memorandum  was  in  law  an  actual 
lease,  or  merely  an  agreement  to  make  one.     Thus,  a 
mere  memorandum  in  writing  that  A.  agreed  to  let,  and 
B.  agreed  to  take,  a  house  or  farm  for  so  many  years,  at 
such  a  rent,  was,  if  signed  by  the  parties,  as  much  a  lease 
as  if  the  most  formal  words  had  been  employed  {i).     By 
such  a  memorandum  a  term  of  years  was  created  in  the 
premises,  and  was  vested  in  the  lessee,  immediately  on 
his  entry,  instead  of  the  lessee  acquiring,  as  at  present, 
merely  a  right  to  have  a  lease  granted  to  him  in  accord- 
ance with  the  agreement  Qc). 


A  lease  may 
be  made  for 
any  number 
of  years. 

There  must 
be  a  period 
fixed  for  the 
ending. 


Stamps  on 
leases 


There  is  no  limit  to  the  number  of  years  for  which 
a  lease  may  be  granted  :  a  lease  may  be  made  for  99, 
100,  1000,  or  any  other  number  of  years ;  the  only 
requisite  on  this  point  is,  that  there  be  a  definite  period 
of  time  fixed  in  the  lease,  at  which  the  term  granted 


168  ;  Doe  d.  Walker  v.  Groves,  15 
East,  244 ;  Doe  d.  Pearson  v. 
Ries,  8  Bing.  178  ;  S.  C.  1  Moo.  & 
Scott,  259  ;  Warman  v.  Faiihfull, 
5  B.  &  Ad.  1042;  Pearce  v. 
Cheslyn,  4  A.  &  E.  225. 


(17)  See  Purchase  v.  Lichfield 
Brewery  Co.,  1915,  1  K.  B.  184 ; 
ante,  pp.  191,  192. 

(h)  Bac.  Abr.  Leases  (K) ; 
Curling  v.  Mills,  6  Man.  &  Gr. 
173. 

(i)  Poole  V.  Bentley,  12  East, 

(h)  By  the  Stamp  Act,  1891,  as  amended  by  the  Finance  Act,  1910, 
leases  granted  on  or  after  the  29th  April,  1910,  are,  with  some  excep- 
tions, charged  with  an  ad  valorem  stamp  duty  on  the  rent  reserved 
at  double  the  rates  stated  in  the  following  table.  Leases  granted 
before  that  date  were  charged  with  stamp  duty  under  the  Stamp 
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Acts,  1891  and  1870,  at  those  rates  only.     If  the  rent,  whether 
reserved  as  a  yearly  rent  or  otherwise,  is  at  a  rate  or  average  rate  : — 


If  the  term 
does  not 

If  the  term 
exceeds  35 
Years,  but 
does  not 
exceed  100 
Years. 

If  the  term 

exceed  35 
Years  or  is 
iBdefinite. 

exceeds  100 
Years. 

s.    d. 

£    s.    d. 

£     s.    d. 

Not  exceeding  £5  per  annum. 

0     6 

0    3     0 

0     6     0 

Exceeding — 

£5  and  not  exceeding  £10      . 

1     0 

0     6    0 

0  12     0 

10                 „                   15     . 

1     6 

0    9    0 

0  18     0 

15                 „                   20      . 

2     0 

0  12    0 

1     4     0 

20                 „                   25      . 

2     6 

0  15    0 

1  10     0 

25                 „                   50 

5     0 

1  10    0 

3     0     0 

50                 „                   75      . 

7     6 

2     5     0 

4  10     0 

75                 „                   100   . 

10     0 

3     0    0 

6     0     0 

£100— for  every  full  sum  of  £50, 

and  also  for  any  fractional  part 

of  £50  thereof    . 

5     0 

1  10    0 

3     0     0 

And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the 
sale  of  lands  for  the  same  consideration  (see  -post.  Part-  VI.).  The 
counterpart  bears  a  duty  of  5s.,  unless  the  duty  on  the  lease 
is  less  than  5s.,  in  which  case  the  counterpart  bears  the  same 
duty  as  the  lease  ;  and  if  not  executed  by  the  lessor,  it  does  not 
require  any  stamp  denoting  that  the  proper  duty  has  been  paid  oh 
the  original.  Agreements  for  leases  for  any  term  not  exceeding 
thirty-five  years  are  subject  to  the  same  duty  as  leases.  And  leases 
made  subsequently  to  and  in  conformity  with  such  agreements  duly 
stamped  are  charged  with  the  duty  of  sixpence  only.  Leases  of 
furnished  houses  or  apartments  for  any  term  less  than  a  year,  where 
the  rent  for  such  term  exceeds  251.,  are  now  subject  to  a  duty  of  5s. 
And  any  lease  of  a  dwelling-house  or  part  thereof  for  any  definite 
term  not  exceeding  a  year,  at  a  rent  not  exceeding  the  rate  of  101. 
per  annum,  is  now  chargeable  with  the  stamp  duty  of  one  penny 
only.  Covenants  in  a  lease  to  make  improvements  or  additions 
to  the  property  do  not  subject  it  to  any  additional  duty.  See  stats. 
54  &  55  Vict.  c.  39,  ss.  75 — 78,  and  1st  schedule,  tit.  Lease,  replacing 
33  &  34  Vict.  c.  97,  ss.  96—100  and  schedule,  tit.  Lease  ;  10  Edw.VII. 
c.  8,  s.  75  ;  1  Geo.  V.  c.  2,  b.  15.  Leases  granted  in  pursuance  of  any 
contract  made  on  or  after  the  29th  April,  1910,  for  any  term  of 
years  exceeding  fourteen  years,  must  also  be  stamped  with  the  appro- 
priate increment  value  duty  stamp  ;  unless  the  agreement  for  such 
a  lease  were  so  stamped,  in  which  case  a  lease  made  subsequently 
to  and  in  conformity  with  the  agreement  need  not  be  so  stamped. 
Increment  value  duty  is  levied,  amongst  other  occasions,  on  the  grant 
of  such  a  lease,  and  is  a  crown  debt  payable  by  the  lessor ;  but  it  is  not 
charged  on  the  lessor's  estate  in  the  land  leased.  See  stat.  10  Edw. 
VII.  c.  8,  ss.  1  (o),  4 ;  ante,  pp.  256,  285 ;  post.  Part  VI.  ;  1  Wms.  V.  & 
P.  705  sq.,  2nd  ed.  Increment  value  duty  on  leases  by  a  tenant  for 
life  of  settled  land  [ante,  p.  127)  is,  as  between  him  and  the  remainder- 
man, payable  out  of  capital  moneys  ;  and  he  is  empowered  to  charge 
the  amount  thereof  on  the  settled  land  ;  Re  Maryon  Wilson's  Settled 
Estates,  1915,  1  Ch.  29, 


Stamps  on 
agreements 
for  leases. 


Increment 
value  duty 
and  stamp 
on  leases  for 
over  14  years. 


On  leases  of 
settled  land. 
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must  end  (?)  ;  and  it  is  this  fixed  period  of  ending  which 
distinguishes  a  term  from  an  estate  of  freehold.  Thus, 
a  lease  to  A.  for  his  life  is  a  conveyance  of  an  estate  of 
freehold,  and  must  be  carried  into  effect  by  the  proper 
method  for  conveying  the  legal  seisin  ;  but  a  lease  to  A. 
for  ninety-nine  years,  if  he  shall  so  long  live,  gives  him 
only  a  term  of  years,  on  account  of  the  absolute  certainty 
of  the  determination  of  the  interest  granted  at  a  given 
time  fixed  in  the  lease.  Besides  the  fixed  time  for  the 
term  to  end,  there -must  also  be  a  time  fixed  from  which 
the  term  is  to  begin  ;  and  this  time  may,  if  the  parties 
A  term  may  please,  be  at  a  future  period  (m).  Thus,  a  lease  may  be 
oorMQence'at  ^i^^is  for  100  years  from  next  Christmas.  For,  as  leases 
anciently  were  contracts  between  the  landlords  and  their 
husbandmen,  and  the  interests  of  tenants  for  years  were 
treated  as  lying  outside  the  law  of  freehold  estates  (n), 
no  objection  was  made  to  the  tenant's  right  of  occupation 
being  deferred  to  a  future  time.  By  the  ancient  common 
law,  no  time  was  limited  within  which  a  lease  to  com- 
mence infuturo  must  begin  ;  but  of  late  years  a  question 
has  been  raised  whether  such  a  lease  must  not  be  so 
limited  as  to  arise  within  the  period  prescribed  by  the 
rule  against  perpetuities  (o).  But  it  has  now  been 
decided  that  a  lease  to  commence  on  the  expiry  at  a 
future  date  of  an  existing  lease  does  not  give  rise  to  an 
executory  interest  (p),  but  confers  an  immediate  vested 
interest,  and  is  therefore  not  void,  if  the  term  granted  be 
limited  to  begin  more  than  twenty-one  years  after  the 
date  of  the  deed  granting  the  future  lease  {q). 


a  future 
time — 


Not  limited 
by  the  rule 
against 
perpetuities, 


Leases  of 
lands  in 
Middlesex 
and  York- 
shire. 


Leases  of  lands  situate  in  Middlesex  or  Yorkshire 
may  be  avoided,  if  not  registered  in  the  county  register, 


45  b; 


Black. 


(l)  Co.   Litt. 
Comm.  143. 

(m)  2  Black.  Comm.  143. 

(n)  See  ante,  pp.    16—21,   29, 
65,  66. 

(o)  See  an  article  by  the  writer 
in  the  EncyclopEedia  of  the  Laws 


of  England,  vol.  11,  pp.  72,  73, 
2nd  ed.  ;  1  Wms.  V.  &  P.  372, 
2nd  ed.  ;   ante,  pp.  439,  440. 

(p)  Ante,  pp.  409,  439—441. 

Iq)  Mann  cfc  othera  v.  Land 
Registry  (Registrar),  1918.  1  Ch. 
202  ;  see  ante,  p.  441. 
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in  the  same  manner  as  conveyances  of  freehold  estates 
in  such  lands  (r)  :    but  leases  at  a  rack  rent  (s)   and 
leases  not  exceeding  twenty-one  years  when  the  actual 
possession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Registry 
Act  (t)  ;     and   the   Yorkshire   Registries   Act,    1884  (m), 
does  not  extend  to  any  lease  not  exceeding  twenty-one 
years  where  accompanied  by  actual  possession  from  the 
making  of  the  lease.     Leases  for  forty  years  or  more  of  Leases  of 
lands  situate  in  a  district  where  registration  of  title  is  district^ where 
compulsory  on  sale  {x)  operate  only  as  agreements  and  registration 
do  not  pass  any  legal  estate  to  the-  lessee  unless  or  until  compulsory, 
he  is  registered  under  the  Land  Transfer  Acts  as  pro- 
prietor of  the  lease  (y)  :  but  this  does  not  apply  to  a  term 
created  for  mortgage  purposes  (z). 

When  the  lease  is  made,  the  lessee  does  not  become  Entry, 
complete  tenant   by  lease  to   the  lessor  until  he  has 
entered  on  the  lands  let  (a).      Before  entry  he  has  no 
estate,  but  only  a  right  to  have  the. lands  for  the  term 
by  force  of  the  lease  (b),  called  in  law  an  interesse  termini.  Interesse 

termini. 

(r)  Ante,  p.  222.  vided   that   the   tenant   for   life 

(s)  Ante,  p.  113,  n.  (a).  or  the  person  having  the  powers 

(;)  Stat.  7  Anne,  o.  20,  s.  17  ;  of   a  tenant   for  life   under  the 

see  Sug.  V.  &  P.  732  ;    2  Dart.  settlement  be  registered  as  pro- 

V.  &  P.  769.  prietor  of  the  land  comprised  in 

(it)  Stat.  47  &  48  Vict.  c.  54,  the    lease    within    oni    calendar 

s.    28.     In    the    old    Yorkshire  month  from  the  date  thereof  or 

Registry    Acts    there    was    the  such  further  time  as  the  registrar 

same  exception  as  in  the  Middle-  shall   allow;     L.    T.    R.    (1903) 

sex  Act ;  stats.  2  &  3  Anne,  c.  4,  No.  69.     See  post.  Part  VII. 

s.    16  ;     6   Anne,   c.    35,   s.   29  ;  (z)  Stat.  38  &  39  Vict.  c.  87, 

3  Geo.  II.  c.  6,  s.  34.  s.   11,  as  amended  by  60  &  61 

(x)  Ante,  pp.  224,  225.  Vict.   o.   65,  First  Schedule.     A 

{)/)  Stat.  60  &  61  Vict.  c.  65,  lease  containing  an  absolute  pro- 

o.  20  (1),  as  extended  by  s.  22  (6),  hibition  against  alienation  is  also 

and    the    Land    Transfer    Rules  excepted  :    but  not  a  lease  con- 

1003,  Nos.  68 — 70,  also  applying  taining    a    prohibition    against 

to  leases  for  two  or  more  lives  ;  alienation    without   the    lessor's 

see  rules  50 — 57  ;  L.  T.  R.  (1908)  licence  ;    see  post,  p.  553  ;    Land 

IV.     Where,  however,  the  lessees  Transfer  Rules,  1903,  No.  62. 

are  trustees  of  a  settlement  for  {a)  Litt.  s.  58  ;   Go.  Litt.  46  b  ; 

the  purposes  of  the  Settled  Land  Miller    v.    Green,    8    Ring.    92  ; 

Acts,    1882   to     1890,   the   legal  ante,  p.  215. 

estate  will  pass  to   them,  pro-  (6)  Litt.   s.   459 ;    Bac.   Abr, 
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This  right  is,  however,  an  interest  immediately  vested  in 
him  ;    and  as  it  avails  against  all  persons  whomsoever, 
Bargain  it  is  a  true  proprietary  right  (c).     But  if  the  lease  should 

be  made  by  a  bargain  and  sale,  or  any  other  conveyance 
operating  by  virtue  of  the  Statute  of  Uses,  the  lessee  will, 
as  we  have  seen  {d),  have  the  whole  term  vested  in  him 
at  once,  in  the  same  manner  as  if  he  had  actually  entered. 
And  registration  of  a  lessee  under  the  Land  Transfer 
Acts,  1875  and  1897  (e),  as  proprietor  of  the  land  com- 
prised in  the  lease  appears  to  vest  in  him  the  possession 
under  the  lease  without  any  actual  entry  by  him. 

The  circumstances,  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  any 
Lease  for  greater  interest  in  land  (/).  If  a  man  should  by  indenture 
estoppel  lease  lands,  in  which  he  has  no  legal  interest,  for  a  term 
of  years,  both  lessor  and  lessee  will  be  estopped  during  the 
term,  or  forbidden  to  deny  the  validity  of  the  lease. 
This  might  have  been  expected  (g).  But  the  law  goes 
further,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the  lease, 
which  before  operated  only  by  estoppel,  shall  now  take 
effect  out  of  the  newly-acquired  estate  of  the  lessor,  and 
shall  become  for  all  purposes  a  regular  estate  for  a  term 
of  years  (A).     If,  however,  the  lessor  has,  at  the  time  of 

Leases  (M) ;     Wallis  v.   Hands,  Transfer  Rules,  1903,  Nos.  55— 

1893,  2  Ch.  75  ;   Lewis  v.  Baker,  62  ;   see  post,  Part  VII. 
1905,  1  Gh.  46 ;    Llangattock  v.  (/)  With  respect  to  the  grant 

Watney  <&  Co.,  Ltd.,  1910,  A.  C.  of  estates  of  freehold  in   lands 

394.  wherein    the    grantor    has    no 

(c)  Co.  Litt.  345  b  ;  Mann  cfc  interest,  a  precise  averment  of 
others  v.  Land  Registry  (Regis-  his  seisin  thereof  is  required  to 
trar),  1918,  1  Ch.  202,  206 —  work  an  estoppel;  see  Wms. 
210  ;  ante,  p.  160  ;  and  see  anU,  V.  &  P.  622,  623  &  n.  (r),  1163, 
pp.  2,  17,  18,  25,  n.  (o),   32,  65,  1164,  2nd  ed. 

66,  &  n.  (g),  192.  (?)  See  ante,  p.  160. 

(d)  Ante,  p.  215.  (ft)  Co.  Litt.  47  b  ;    Bao.  Abr. 

(e)  Stat.  38  &  39  Vict.  o.  87,  Leases  (0) ;  2  Prest.  Abst.  211 ; 
s.  13,  as  amended  by  60  &  61  Webb  v.  Amtin,  7  Man.  &  Gr, 
Vict.    u.    65,   o,    22    (6) ;     Land  701, 
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making  the  lease,  any  interest  in  the  land  he  lets,  such  Exception 
interest  only  will  pass,  and  the  lease  will  have  no  further  i^^sOT^^as 
effect  by  way  of  estoppel,  though  the  interest  purported  ^^Y  interest, 
to  be  granted  be  really  greater  than  the  lessor  had  at  the 
time  power  to  grant  (i).     Thus,  if  A.,  a  lessee  for  the  life 
of  B.,  makes  a  lease  for  years  by  indenture,  and  after- 
wards purchases  the  reversion  in  fee,  and  then  B.  dies,  A. 
may  at  law  avoid  his  own  lease,  though  several  of  the 
years  expressed  in  the  lease  may  be  still  to  come  ;  for  as 
A.  had  an  interest  in  the  lands  for  the  life  of  B.,  a  term  of 
years  determinable  on  B.'s  life  passed  to  the  lessee.     But 
if  in  such  a  case  the  lease  was  made  for  valuable  con- 
sideration, Equity  would  oblige  the  lessor  to  make  good 
the  term  out  of  the  interest  he  had  acquired  (k). 

As  we  have  seen,  a  tenant  for  a  term  of  years  has  long  Ownership 
enioyed  a  true  property  in  his  holding  ;    for  he  has  the  ?  *^'^*°* 

•>    -J  .        .  *or  years. 

right  to  maintain  or  recover  possession  of  his  land  during 
the  term  against  all  others,  including  his  landlord  (l). 
He  also  enjoys  the  right  of  free  disposition  of  his  holding, 
either  by  parting  with  his  whole  interest  therein,  which 
is  termed  an  assignment,  or  by  granting  an  estate  for  a  Assignment, 
shorter  term  than  his  own,  which  is  called  an  under- 
lease (m).     But  he  may  contract  with  his  landlord  not  Underlease, 
to  exercise  this  right,  or  not  to  exercise  it  without  his 
landlord's   consent  (n).     Thus   a   lease   may   contain   a 
covenant   by   the   tenant   not   to    assign   the   demised  Covenant 
premises  without  his  landlord's  licence  ;    in  which  case  "°*.  *° 

.       .         assign — ■ 

he  would  commit  a  breach  of  covenant  by  assigning, 

(i)  Co.    Litt.    47   b ;     Hill   v.  (1.   3)  ;     Doe   d.    Mitchinson   v. 

Saunders,  4  B.  &  C.  529  ;   Doe  d.  GarUr,    8    T.    R.    57,    60,    61  ; 

Strode  v.  Seaton,  2  C,  M.  &  R.  Church  v.  Brown,  15  Ves.   258, 

728,  730.  264  ;  Cruise,  Dig.  iv.  88,  89,  4th 

{Ic)  2    Prest.   Abst.   217  ;    see  ed.  ;  Buckland  v.  Papillon,  L.  R. 

2  Wms.  V.  &  P.  1162,  2nd  ed.  1  Eq.  477,  2  Ch.  67. 

(l)  Ante,   pp.    2,    17,    18,   66,  (re)  Co.   Litt.   204  a,,  223   b ; 

n.  (g) ;  3  Blaek.  Comm.  ch.  xi.,  Weatherall  v.    Geering,    12   Ves. 

xii.  ;  Bac.  Abr.  Trespass  (C.  2).  504,  511  ;    see  Davidson,  Pree. 

(m)  Bract.  11  b,  326  a  ;   Perk.  Conv.  vol.  5,  pt.  1,  p,  193,  n.,  3rd 

s.  91  ;    Co.  Litt.  46  b ;    Shep.  ed. 
Touch,  268 ;    Bac,  Abr.  Leases 
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Or  underlet, 
without 
landlord' 3 
licence. 


thougli  not  by  underletting  them  without  licence  (o). 
Or  the  tenant  may  covenant  not  to  assign  or  underlet 
without  licence,  when  either  mode  of  disposition  would 
be  a  breach  of  the  covenant  (p).  But  a  disposition  of  the 
demised  premises,  which  takes  effect  as  an  assignment 
or  underlease  in  equity  only  and  not  at  law,  is  no  breach 
of  such  a  covenant  {q).  And  a  covenant  not  to  assign 
is  not  broken  by  the  devolution  of  the  term  by  law,  as 
to  the  tenant's  executors  or  administrator  on  his  death, 
or  to  the  trustee  on  his  bankruptcy,  or  to  a  judgment 
creditor  who  has  in  good  faith  taken  the  term  in  execu- 
tion (r).  Nor  is  it  broken  (according  to  modern  opinion) 
by  a  bequest  of  the  term  by  the  tenant's  will  (s).  If  the 
terms  of  the  covenant  extend,  as  they  usually  do,  to 
prohibit  the  tenant's  executors  or  administrator  from 
assigning  or  underletting,  an  assignment  or  underlease 
(as  the  case  may  be)  by  the  executor  or  administrator 
would  be  a  breach  of  the  covenant  {t).  But  a  covenant 
not  to  assign,  even  though  in  terms  prohibiting  assign- 


(o)  Crusoe  d.  Blencowe  v. 
Bugby,  2  W.  Bl.  766;  Church 
V.  Brown,  15  Ves.  265  ;  Grove  v. 
Portal,  1902,  1  Ch.  727,  731. 
By  Stat.  55  &  56  Vict.  u.  13,  s.  3, 
agreements  in  leases  against 
assigning  or  underletting  without 
licence  shall,  unless  the  lease 
contain  an  express  provision  to 
the  contrar}',  be  deemed  to  be 
subject  to  a  proviso  that  no  fine 
shall  be  payable  for  such  licence  ; 
see  as  to  the  efiect  of  this  enact- 
ment, Waite  V.  Jennings,  1906, 
2  K.  B.   11  ;    Jenkins  v.   Price, 

1907,  2    Ch.    229;     'Andrew    v. 
Bridgman,    1907,   2   K.   B.   494, 

1908,  1    K.    B.    596;     West   v. 
Gwynnc,19n,2Ch.  1. 

(p)  See  Church  v.  Broion,  15 
Ves.  265 ;  Bain  v.  Fothergill, 
L.  R.  7  H.  L.  158;  Grove  v. 
Portal,  ubi  sup.  ;  Maclcusiclc  v. 
Garmichael,  1917,  1  K.  B.  581. 
As  to  assignment  or  underletting 
without  the  landlord's  consent, 
where  required  but  agreed  not  to 


be  unreasonably  withheld,  see  1 
Wms.  V.  &  P.  359,  u.  {/),  2nd 
ed.  ;  West  v.  Givynne,  ubi  sup.  ; 
Cohen  v.  Popular  Restaurants, 
Ld.,  1917, 1  K.  B.  480. 

(q)  Gentle  v.  Faulkner,  1900, 
2  Q.  B.  267  ;  and  see  Horsey 
Estate,  Ld.  v.  Steiger,  1899,  2 
Q.  B.  79,  92,  93. 

(r)  Crusoe  d.  Blencowe  v. 
Bugby,  3  Wils.  234,  237  ;  Seers 
V.  Hind,  1  Ves.  jun.  294,  295; 
Doe  d.  Mitchinson  v.  Carter,  8 
T.  R.  57,  300  ;  Re  Biggs,  1901, 
2  K.  B.  16,  21  ;  see  post,  pp.  568, 
569." 

(s)  Fox  V.  Sxoann,  Style,  483  ; 
Crusoe  d.  Blencowe  v.  Bugby,  3 
VPils.  234,  237  ;  Bay  lev,  J.,  Doe 
V.  Bevan,  3  M.  &  S.  353,  361  ; 
contra,  Windsor  v.  Burry,  Dyer, 
45  b,  n.  ;  Knight  v.  Mory,  Cro. 
Eliz.  60;  Berry  v.  Taunton,  ib.' 
331. 

(t)  Eoe  V.  Harrison,  2  T.  R. 
425  ;  Doe  v.  Sevan,  3  M.  &  S. 
353,    357—361 ;     see    Seers    v. 
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ment  by  the  tenant's  assigns  (as  well  as  by  himself  or  his 
executors  or  administrator),  is  not  broken  by  an  assign- 
ment by  one  to  whom  the  term  has  devolved  by  opera- 
tion of  law  and  who  is  under  an  obligation  to  dispose  of 
it ;  as  a  judgment  creditor,  who  has  in  good  faith  taken 
the  term  in  execution,  or  the  trustee  in  the  tenant's 
bankruptcy  (m).  Dispositions  made  in  breach  of  a 
covenant  not  to  assign  or  underlet  are  not  void,  and  may 
pass  the  legal  estate  or  interest  thereby  granted  :  but 
they  are  defeasible,  where  the  lease  is  determinable  by  a 
condition  of  re-entry  for  breach  of  covenant  as  explained 
below,  upon  the  landlord's  entry  under  such  condition  (x). 

With  regard  to  the  right  of  free  enjoyment,  it  appears  Waste  by 
that,  in  the  absence  of  express  agreement,  a  tenant  for  gears'*  °'^ 
years  is  liable,  equally  with  a  tenant  for  life,  for  voluntary 
waste  {y)  :    and  that  a  tenant  for  years  is  also  liable,  in 
the  matter  of  permissive  waste,  to  keep  the  demised 
premises  wind  and  water  tight,  so  as  to  prevent  decay  (z). 


Hind,  1  Ves.  jun.  295  ;  2  Wms. 
Exors.  940—942,  7th  ed.  ;  708^ 
710,  10th  ed. 

(u)  Doe  d.  Mitchinson  v.  Car- 
ter, 8  T.  R.  67  ;  Doe  v.  Sevan,  3 
M.  &  S.  353;  Neville,  J.,  Se 
Birkbeck,  cfcc,  Building  Society, 
1913,  2  Ch.  34,  38  ;  Rowlatt,  J., 
Cohen  v.  Popular  Restaurants, 
Ld.,  1917,  1  K.  B.  480,  482.  In 
the  last  case  this  doctrine  was 
not  extended  to  the  liquidator  of 
a  company  under  a  voluntary 
liquidation. 

{x)  Metropolitan  Water  Board 
V.  Solomon,  1908,  2  Ch.  214,  219  ; 
Parker  v.  Jones,  1910,  2  K.  B. 
32  ;   see  post,  p.  560  sq. 

(y)  See  ante,  p.  121 ;  West 
Ham,  tbc.  V.  East  London  Water- 
works Co.,  1900,  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines ;  Elias  v.  Snowdon  Slate 
Quarries  Co.,  4  App.  Cas.  454. 

{z)  Wedd  V.  Porter,  1916,  2 
K.  B.  91,  100  ;  Blane  v.  Francis, 
1917,  1  K.  B.  252,  257.     The  old 


opinion  was  that  a  tenant  for 
years  was  on  the  same  footing 
with  £t  tenant  for  life  as  regards 
waste,  and  that  both  were  liable 
for  permissive  waste  ;  Litt.  o.  71 ; 
Co.  Litt.  53,  54  a ;  2  Inst.  144, 
145,  299  ;  2  Black.  Comm.  144, 
283.  But  in  modern  times  con- 
flicting opinions  have  been  ex- 
pressed as  to  the  liability  of  a 
tenant  for  years  for  permissive, 
waste :  Heme  v.  Benbow,  4 
Taunt.  764  ;  Auworth-7.  Johnson, 
5  C.  &  P.  239  ;  Yelloxoly  v.  Gower, 
llEx.  274,293,  294;  Woodhouse 
V.  Walker,  5  Q.  B.  D.  404,  406, 
407  ;  Davies  v.  Davies,  38  Ch.  D. 
499,  503,  504  ;  Ee  Cartwright,  41 
Ch.  D.  532  ;  and,  as  we  have 
seen,  it  has  now  been  decided 
that  a  tenant  for  life  is  not  liable 
for  permissive  waste  ;  ante,  p. 
122.  It  may  be  thought  tliat, 
on  principle,  this  decision  should 
govern  the  case  of  a  tenant  for 
years.  But  it  may  be  pointed 
out  that,  anciently,  tenants  for 


Digitized  by  Microsoft® 


556 


OP  PERSONAL   INTERESTS   IN   REAL  ESTATE. 


But  in  practice,  the  rights  and  liabilities  of  a  tenant  for 
years  in  respect  of  his  enjoyment  of  the  demised  premises 
are  almost  always  regulated  by  express  agreement.  Thus 
in  agricultural  leases  the  tenant  generally  enters  into 
covenants  as  to  the  mode  of  cultivation  of  the  land  (a)  ; 
in  leases  of  houses,  he  usually  covenants  to  repair,  and 
sometimes  to  paint  them  also.  Covenants  restricting 
the  use  of  the  premises,  as  not  to  carry  on  certain  trades 
thereon,  or  to  use  the  same  as  a  private  dwelling-house 
only,  are  also  met  with  (6). 


life  and  years  were  equally  in 
the  position  of  farmers,  while  in 
modern  times  tenants  for  life  are 
usually  life-owners  rather  than 
farmers  ;    and  this  difference  in 


Tenant 
relieved  on 
certain  con- 
ditions from 
keeping 
covenants  as 
to  cropping 
arable  lands 
or  disposal 
of  crops. 


What 
covenants 
and  con- 
ditions may 
be  required  to 
be  inserted 


their  position  seems  to  have  been 
recognised  in  the  modem  treat- 
ment of  the  question  ;  see  Bewes 
on  Waste,  2il  sq.  ;  ante,  pp.  2, 
n.  (6),  3,  n.  (/),  43,  n.  (g),  121. 

[a]  In  the  absence  of  any  express  agreement,  a  tenant  of  agricul- 
tural land  is  bound  to  cultivate  it  in  a,  good  and  husbandlike  manner 
according  to  the  custom  of  the  country  ;  Williams  v.  Lewis,  1915, 
3  K.  B.  493  ;  Wedd  v.  Porter,  1916,  2  K.  B.  91,  100.  By  the  Agrioul- 
oultural  Holdings  Act,  1908,  stat.  8  Edw.  VII.  o.  28,  s.  26  (replacing 
6  Edw.  VII.  c.  56,  s.  3),  notwithstanding  any  custom  of  the  country, 
or  the  provisions'  of  any  contract  of  tenancy  or  agreement  respecting 
the  method  of  cropping  of  arable  lands,  or  the  disposal  of  crops,  a 
tenant  of  an  agricultural  holding  shall  have  full  right  to  practise  any 
system  of  cropping  of  the  arable  land  on  the  holding,  and  to  dispose 
of  the  produce  of  the  holding  without  incurring  any  penalty,  forfeiture, 
or  liability  ;  provided  that  he  shall  have  previously  made,  or  as  soon 
as  may  be  shall  make,  suitable  and  adequate  provision  as  therein 
mentioned  to  protect  the  holding  from  injury  or  deterioration.  This 
enactment  does  not  apply,  in  the  case  of  a  tenancy  from  year  to  year, 
as  respects  the  year  before  the  tenant  quits  the  holding  or  any  period 
after  he  has  given  or  received  notice  to  quit  which  results  in  his 
leaving  the  holding  ;  or  in  any  other  case,  as  respects  the  year  before 
the  expiration  of  the  contract  of  tenancy.  And  if  the  tenant  exer- 
cises his  rights  under  this  section  in  such  a  manner  as  to  injure  or 
deteriorate  the  holding  or  to  be  likely  to  do  so,  the  landlord  will, 
without  prejudice  to  any  other  remedy  which  may  be  open  to  him,  be 
entitled  to  recover  damages  for  the  injury  or  deterioration,  or  to 
obtain  an  injunction,  where  necessary,  restraining  the  tenant  from 
so  exercising  his  said  rights.  It  is  thought  that  the  effect  of  this 
enactment  is  not  to  render  illegal  or  ineffectual  covenants  as  to  the 
method  of  cropping  arable  lands  or  the  disposal  of  crops,  but  is  merely 
to  absolve  the  tenant  from  the  obligation  of  observing  such  covenants 
on  condition  that  he  complies  with  the  requirements  of  the  Act  as  to 
protecting  the  holding  from  injury  or  deterioration. 

(h)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take  a 
lease  with  "  the  usual  "  covenants,  or  without  specifying  the  cove- 
nants, the  lessor  can,  as  a  rule,  insist  on  the  insertion  in  the  lease  of 
no  other  covenants  by  the  lessee  than  covenants  (1)  to  pay  rent, 

(2)  to  pay  taxes,  except  such  as  are  e.vpressly  payable  by  the  lessor, 

(3)  to  keep  and  deliver  up  the  premises  in  repair,  and  (4)  to  allow  the 
lessor  to  enter  and  view  the  state  of  repair.     Leases  for  particular 
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Leases  for  years  taken  for  the  purpose  of  occupation  Rent  and 
are  usually  made  subject  to  the  payment  of  a  yearly  in  leases, 
rent  (c)  ;    and,  as  we  have  seen,  they  generally  contain 
certain  covenants  by  the  lessee,  amongst  which  a  cove- 
nant to  pay  the  rent  is  always  included.     Thus  a  lease 
is  a  matter  partly  of  transfer  of  property,  partly  of  con- 
tract.    As  a  matter  of  contract,  the  lessee's  covenant  to  Lessee's 
pay  rent  and  his   other  covenants   remain  constantly  bind  jjim 
binding  on  him  during  the  whole  term,  notwithstanding  throughout 

•  T  •  1    ^  f  till©  tcriu. 

any  assignment  which  he  may  make  (d).    On  a  sale  of  indemnity 
leasehold  land  by  the  lessee,  the  purchaser  is  therefore  by  assignee 
bound  to  enter  iuto  a  covenant  to  indemnify  the  vendor  to  lessee, 
against  non-payment  of  the  rent  and  non-observance  of 
the  covenants  of  the  lease  (e).     And  even  without  such  a 
covenant,  the  assignee  of  a  lease  is  bound  to  indemnify 
the  lessee  against  non-payment  of  the  rent  and  breach 
of  covenant  during  the  time  for  which  he  remains  entitled 
to  possession  of  the  demised  premises  :  but  if  the  assignee 
assign  over  the  lease,  he  is  not  liable  to  give  indemnity 

purposes  (as  farming,  mining  or  public-house  leases)  should  contain  for  years 
besides,  such  covenants  and  clauses  as  are  usually  inserted  in  similar  agreed  to  be 
leases  by  the  custom  of  the  trade  or  the  district.     In  the  absence  granted. 
of   express  stipulation,  the  lessor  is  entitled  to  have  a  condition  of 
re-entry  on  non-payment  of  rent,  but  not  on  breach  of  covenant. 
And  the  lessor  is  only  bound  to  enter  into  the  usual  qualified  cove- 
nant for  quiet  enjoyment.     See  Davidson,  Prec.  Conv.,  vol.  v.  pt.  i. 
pp.  50 — 54,  3rd  ed.  ;  Hampshire  v.  Wiclceiis,  7  Ch.  D.  555,  561  ;  Re 
Anderton  &  Milner's  Contract,  45  Ch.  D.  476  ;  Re  Lander  <Ss  Bagley's 
Contract,  1892,  3  Ch.  41. 

(c)  Ante,  p.  364.  Norton  v.  Acklane,  ih.  580  ;  Mills 

\d)  See  Matthews  v.  Buggies  v.  Auriol,  1  H.  Bl.  433,  443,  445, 
Brise,  1911,  1  Ch.  194.  The  4  T.  R.  94,  98,  2  R.  R.  341 ; 
lessee  remains  liable  for  the  Mayor  of  Swansea  v.  Thomas,  10 
rent,  after  assignment  even  Q.  B.  D.  48  ;  BaynUm  v.  Morgan, 
without  an  express  covenant  22  Q.  B.  D.  74.  An  original 
to  pay  it :  but  in  such  a  case  lessee  called  upon,  after  assign- 
the  lessor  will  be  barred  from  ment,  to  pay  the  rent  does  not 
suing  the  lessee  for  rent,  if  he  re-acquire  his  original  estate  in 
accept  the  assignee  as  his  tenant.  the  term  ;  Stait  v.  Fenner,  1912, 
This  is  no  bar  to  his  suing  the  2  Ch.  504,  512. 
lessee  on  express  covenants.     See  (e)  1  Wms.  V.  &  P.  667  sq., 

Walker's  case,  3  Rep.  22,  24 ;       2nd  ed.     See  Gooch  v.  Clutter- 
Barnard  V.   Oodscall,   Cro.  Jao.       buck,  1899,  2  Q.  B.  148  ;  Be  Poole 
309  ;    Marsh  v.  Brace,  ib.  334  ;       and  Clarke's  Contract,  1904,  2  Ch. 
Brett   V.    Cumberland,    ib.    621 ;        173  ;   Harris  v.  Boots,  ib.  376. 
Bachelour  v.  Oage,  Cro.  Car.  188  ; 
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Liability  of 
assignee. 


against  any  future  failure  to  pay  the  rent  or  keep  the 
covenants  (/).  In  such  case  the  second  (and  every 
subsequent)  assignee  succeeds  to  the  same  liability  to 
indemnify  the  original  lessee  during  the  period  of  his 
own  possession  {g).  The  assignee,  as  such,  is  liable  to 
the  landlord  for  the  rent  which  may  be  unpaid,  and  for 
the  covenants  which  may  be  broken  duriug  the  time  that 
the  term  remains  vested  in  him,  although  he  may  never 
enter  into  actual  possession  {h),  provided  that  such 
covenants  relate  to  the  premises  let  {i) :  and  a  covenant 
to  do  any  act  upon  the  premises,  as  to  build  a  wall,  is 
binding  on  the  assignee,  if  the  lessee  has  covenanted  for 
himself  and  his  assigns  to  do  the  act  (k).  But  a  covenant 
to  do  any  act  upon  premises  not  comprised  in  the  lease 
Covenants  cannot  'be  made  to  bind  the  assignee  (I).  Covenants 
with  the  land,  which  are  binding  on  the  assignees  are  said  to  run  with 
ike  land,  the  burden  of  such  covenants  passing  with  the 
land  to  every  one  to  whom  the  term  is  from  time  to  time 
assigned.  But  when  the  assignee  assigns  to  another,  his 
liability  ceases  as  to  any  future  breach  (m).  In  the  same 
manner  the  benefit  of  covenants  relating  to  the  land  (w), 
entered  into  by  the  lessor,  w  pass  to  the  assignee  ;  for, 
though  no  contract  has  been  made  between  the  lessor  and 
the  assignee  Ladividually,  yet  as  the  latter  has  become 
the  tenant  of  the  former,  a  privity  of  estate  is  said  to  arise 
between  them,  by  virtue  of  which  the  covenants  entered 


(/)  Burnett  v.  Lynch,  5  B.  & 
C.  589  ;   Sug.  V.  &  P.  38. 

(g)  Moule  v.  Garrett,  L.  R.  7 
Ex.  101.  Not  so  the  under- 
lessee  of  an  assignee  ;  Bonner  v. 
Tottenham,  dkc.  Building  Society, 
1899, 1  Q.  B.  161. 

(h)  Williams  v.  Bosanquet,  1 
Brod.  &  Bing.  238,  3  J.  B. 
Moore,  500,  21  R.  R.  585. 

(i)  As  do,  for  example,  the 
covenants  specified  in  note  (b) 
to  p.  556,  ante. 

(k)  Spencer's  case,  5  Rep.  16  a; 
Hemingway  v.  Fernandes,  13  Sim. 
228.     See  Minshull  v.   Oakes,    2 


H.  &  N.  793,  809. 

(I)  Keppell  V.  Bailey,  2  My.  & 
K.  517  ;  and  see  cases  cited  in 
note  {«)  below. 

(m)  Taylor  v.  Shum,  1  Bos.  & 
Ful.  21  :  4  R.  R.  759  ;  Paul  v. 
Nurse,  ^.  &  C.  486  ;  Rouiey  v. 
Adams,  4  My.  &  Cr.  534,  542  ; 
Beardman  v.  Wilson,  L.  R.  4 
C.  P.  57  ;  Hopkinson  v.  Lovcring, 
11  Q.  B.  D.  92,  97. 

(n)  See  Dewar  v.  Goodman, 
1908,  1  K.  B.  94,  1909,  A.  C.  72  ; 
Ricketts  v.  Enfield  Churchwar- 
dens, 1909,  1  Ch.  644. 
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into,  when  the  lease  was  granted,  became  mutually 
bmding,  and  may  be  enforced  by  the  one  against  the 
other  (o).  This  mutual  right  is  also  confirmed  by  an 
express  clause  of  the  statute  before  referred  to  (p),  by 
which  assignees  of  the  reversion  were  enabled  to  take 
advantage  of  conditions  of  re-entry  contained  in  leases  (q). 
By  the  same  statute  also  the  assignee  of  the  reversion  is  Eight  of 
enabled  to  take  advantage  of  the  covenants  concerning  revSon" 
the  land  demised,  which  were  entered  into  by  the  lessee  to  sue  on 
with  the  lessor,  under  whom  such  assignee  claims  (r).  covenanta. 
This  provision  was  held  to  apply  only  at  law  m  the  case 
of  leases  made  by  deed  (6).  But  where  the  tenant  is  in 
possession  under  an  agreement  in  writing  for  a  lease,  and 
the  agreement  is  specifically  enforceable  in  equity,  the 
assignee  of  the  reversion  is  enabled,  under  the  doctrine 
above  explaiaed  (t),  to  sue  the  tenant  on  any  covenants 
into  which  he  agreed  to  enter,  as  efliectually  as  if  a  lease 
by  deed  had  actually  been  granted  (u).  It  appears  also 
that  at  common  law  an  assignee  of  the  reversion  may  sue 
the  tenant  upon  agreements  implied  by  law  on  his 
part ;  and  this  rule  applies  to  tenancies  created  without 
any  writing  (x).  And  with  regard  to  leases  made  after 
the  year  1881,  the  Conveyancing  Act,  1881,  contains 
further  enactments  (y)  annexing  the  rent  reserved  and 
the  benefit  of  the  lessee's  covenants,  having  reference  to 
the  subject-matter  of  the  lease,  to  the  immediate  rever- 
sionary estate  in  the  land,  and  giving  a  special  remedy 

(o)  3  Rep.  23  ;    Stevenson  v.  Q.  B.  135  ;  Bickford  v.  Parson,  5 

Lambard,   2    East,   575,    580,    6  C.   B.    920;    Blane  v.  Francis, 

R.  R.  511  ;    Sugd.  V.  &  P.  478,  1917,  1  K.  B.  252,  256. 

note,  3rd  ed.  («)  Ante,  p.  548. 

(p)  Stat.  32  Hen.  VIII.  c.  34,  (m)  Manchester  Brewery  Co.  v. 

s.  2.                                    •  Coombs,  1901,  2  Ch.  608  ;  Rickett 

(?)  Ante,  p.  368.  v.  Green,  1910,  1  K.  B.  253. 

(r)  1  Wms.  Saund.  240,  n.  (3) ;  (x)   Wedd   v.    Porter,    1916,   2 

Martyn  v.  Williams,  1  H.  &  N.  K.  B.  91,  101. 

817;  Sunderland  Orphan  Asylum  (y)  Stat.  44  &  45  Vict.  c.  41, 

V.   River   Wear  Commrs.,   1912,  ss.  10,  11  ;   see  1  Wms.  V.  &  P. 

1  Ch.  191 ;   see  1  Wms.  V.  &  P.  403,  404,  2nd  ed. ;    Municipal, 

402 — 404,  2nd  ed. ;    Wms.  Pers.  <i>c..  Building  Society  v.  Smith, 

Prop.  200,  n.  (s),  17th  ed.  22  Q.  B.  D.  70. 

(«)  Sianden   v.    Christmas,    10 
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for  such  rent  and  covenants  to  the  person  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased  (2)  ; 
also  laying  the  obligation  of  the  lessor's  covenants,  with 
reference  to  the  subject-matter  of  the  lease,  upon  the 
immediate  reversionary  estate  and  the  person  entitled 
thereto,  so  far  as  the  lessor  has  power  to  bind  them,  and 
allotting  the  like  advantage  and  liability  to  every  part 
of  the  reversionary  estate  in  the  case  of  severance 
thereof.  These  enactments,  however,  do  not  apply  to 
leases  made  without  any  instrument  in  writing  (a).  But 
they  do  apply,  under  the  doctrine  above  mentioned,  to 
agreements  made  in  writing  and  specifically  enforceable 
in  equity  for  a  lease  required  by  law  to  be  made  by 
deed  (6).  Any  covenants  entered  into  by  the  lessor  with 
the  lessee  remain  binding  on  the  lessor  personally  during 
the  whole  term,  notwithstanding  any  assignment  of  the 
reversion  (c). 


Proviso  for 
re-entry. 


Re-entry  on 
breach  of 
covenant. 


The  payment  of  the  rent  and  the  observance  and  per- 
formance of  the  covenants  are  usually  further  secured  by 
a  proviso  or  condition  for  re-entry  (d).  The  proviso  for 
re-entry,  so  far  as  it  relates  to  the  non-payment  of  rent, 
has  been  already  adverted  to  (e)  ;  it  enables  the  landlord 
or  his  heirs  (and  the  statutes  above  mentioned  (/)  enable 
his  assigns)  to  re-enter  on  the  premises  let,  and  repossess 
them  as  if  no  lease  had  been  made.  The  landlord,  his 
heirs,  or  assigns,  could  formerly,  on  non-observance  of 
any  covenant,  at  once  re-enter  in  the  same  way,  under  the 


(2)  See  Turner  v.  Wahh,  1909, 
2  K.  B.  484 ;  Bickett  v.  Green, 
1910,  1  K.  B.  253,  259. 

(o)  Blane  v.  Francis,  1917,  1 
K.  B.  252;  see  also  Wedd  v. 
Porter,  1916,  2  K.  B.  91,  100; 
Barnes  v.  City  of  London  Beat 
Property  Co.,  1918, 2  Ch.  14, 18. 33. 

(6)  Bickett  v.  Green,  1910,  1 
K.  B.  253  ;  see  ante,  pp.  548, 
559. 

(c)  Stuart  V  Joy,  1904,  1  K.  B. 


362  ;   cf.  ante,  p.   558. 

(d)  See  ante,  p.  556,  ii.  {b). 

(e)  Ante,  p.  367. 

(/)  Stats.  32  Hen.  VIII.  c.  34  ; 
44  &  45  Vict.  c.  41,  ss.  10,  14 
(sub-s.  8),  extended  by  1  &  2 
Geo.  V.  e.  37,  s.  2,  to  the  benefit 
of  a  condition  broken  before  the 
assignment  of  the  reversion,  if 
made  after  the  year  1911  ;  see 
1  Wms.  V.  &  P.  404, 405, 2nd  ed. ; 
ante,  pp.  368,  369. 
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proviso  for  re-entry  on  breach  of  covenant  (g).    And,  as 
a  rule,  the  tenant  could  obtain  no  relief  in  equity  against 
a  forfeiture  for  breach  of  covenant,  other  than  a  covenant 
to  pay  money  (h).     A  condition  for  re-entry  on  breach 
of  covenant  thus  became  a  very  serious  instrument  of 
oppression  in  the  hands  of  the  landlord,  when  the  pro- 
perty comprised  in  the  lease  was  valuable,  and  the  tenant 
had  by  mere  inadvertence  committed  some  breach  of 
covenant  (i).     But    now,    by    the    Conveyancing    Act,  Now  enforce- 
1881  (k),  a  right  of  re-entry  or  forfeiture  under  any  pro-  ^^^  thTcon- 
viso  or  stipulation  in  a  lease  (l)  for  a  breach  of  any  ditions  of 
covenant  or  condition  in  a  lease,  shall  not  be  enforceable,  veyancina 
by  action  or  otherwise,  unless  and  until  the  lessor  serves  ■^'^^'  '^^^■^^ 
on  the  lessee  a  notice  (m)  specifying  the  particular  breach 
complained  of,  and,  if  the  breach  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breach,  and  in  any  case 
requiring  the  lessee  to  make  compensation  in  money  for 
the  breach  (n),  and  the  lessee  fails  within  a  reasonable 
time  thereafter  to  remedy  the  breach,  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  money, 
to  the  satisfaction  of  the  lessor,  for  the  breach  (o).     And 

(g)  Doe  d.  Muston  v.  Gladwin,  extended   to    agreements   for   a 

6  Q.  B.  953  ;    Davis  v.  Burrell,  lease  or  underlease. 

IOC.  B.  821.  (m)  As  to  the  form  of  notice 

(h)  Hill  V.  Barclay,  18  Ves.  56,  required,  see  Fletcher  v.  Nokes, 

11  R.  R.  147  ;   Nokes  v.  Gibbon,  1897,  1  Ch.  271 ;   Be  Serle,  1898, 

3  Drew.  681 ;   Barrow  v.  Isaacs,  1  Ch.  652  ;   Pannell  v.  City,  &c., 

1891.  1  Q.  B.  417  ;   Eastern  Tele-  Brewery  Co.,   1900,   1   Ch.   496  ; 

Co.,  Ltd.  V.  Dent,  1899,  1  Jacob  v.  Down,  1900,  2  Ch.  156 ; 


B.    835  ;     see    Bamford    v.  Pigott  v.  Middlesex  County  Coun- 

Creasy,  3  Giff.  675;    Bargent  v.  cil,    1909,    1    Ch.    134;     Fox  v. 

Thomson,  4  Gift.  473.  Jolly,  1916,   1  A.  C.  1  ;   of.  New 

(i)  See  ante,  p.  560,  n.  (/).  River  Co.  v.  Crumpton,  1917,  1 

{k)  Stat.  44  &  45  Vict.  c.  41,  K.  B.  762. 

s.  14.     This  Act  repealed  stats.  (n)  See  Lock  v.  Pearce,  1893, 

22  &  23  Vict.  c.  35,  ss.  4^-9  ;   23  2  Ch.  271. 

&  24  Vict.  c.  126,  s.  2;    which  (o)  &fis  North  London,  <fcc.,  Co. 

had  given  power  to  the  Courts,  v.  Jacques,  49  L.  T.  659  ;  Jacques 

under     certain     conditions,     to  v.  Harrison,   12   Q.   B.   D.   136, 

relieve   against   a  forfeiture  for  165 ;     Greenfield   v.    Hanson,    2 

breach  of  a  covenant  or  condition  Times  L.  R.  876  ;   Skinners'  Co. 

to  insure  against  fire.  v.   Knight,  1891,  2   Q.  B.   542  ; 

(I)  See    sect.     14,    sub-s.     3  ;  stat.  55  &  56  Vict.  c.  13,  s.  2  (1) ; 

Swain  V.  Ayres,  21  Q.  B.  D.  289.  Penton  v.  Barnett,  1898,  1  Q.  B. 

By  stat.  55  &  56  Vict.  u.  13,  =.  5,  276. 
the  benefit  of  these  provisions  is 

W.K.P.  36 
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where  the  lessor  is  proceeding  to  enforce  such  a  right  of 
re-entry,  the  Court  is  authorised,  on  the  application  of 
the  lessee  (p),  to  grant  relief  against  such  a  forfeiture,  if 
and  upon  such  terms  as  the  Court,  under  the  circum- 
stances of  the  case,  shall  think  fit  (q).  But  such  relief 
cannot  be  obtained  after  the  lessor  has  actually  recovered 
possession  of  the  premises,  whether  by  entry  or  action  (r). 
These  provisions  apply  to  all  leases,  whatever  their  date, 
and  have  effect  notwithstanding  any  stipulation  to  the 
contrary.  But  they  do  not  affect  the  law  relating  to 
re-entry  or  forfeiture,  or  relief  in  case  of  non-payment 
of  rent  (s).  Nor  do  they  apply  to  a  covenant  or  con- 
dition against  the  assigning,  underletting,  parting  with 
the  possession,  or  disposing  of  the  land  leased  (t)  ;  nor, 
in  the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines  or  other  things,  or 
to  enter  or  inspect  the  mine  or  the  workings  thereof.  A 
condition  for  forfeiture  on  the  lessee's  bankruptcy,  or  on 
the  taking  in  execution  of  his  interest,  was  also  excepted 
from  the  Act.  But  by  the  Conveyancing  Act,  1892  {u), 
such  a  condition  is  only  to  be  excepted  from  the  operation 
of  the  above  provisions  after  one  year  from  the  date  of 
the  bankruptcy  or  execution,  and  provided  the  lessee's 
interest  be  not  sold  within  the  year.  Such  a  condition 
is,  however,  to  remain  an  unqualified  exception  from  the 
above  provisions  of  the  Act  of  1881  if  contained  in  a 
lease  of  (1)  agricultural  or  pastoral  land';    (2)  mines  or 

(p)  Or  his  representatives  or  {t)  Barrow  v.  Isaacs,  1891,   1 

assigns,   or   an   underlessee,   his  Q.  B.  417  ;   Ellis  v.  Allen,  1914, 

representatives  or  assigns ;    see  1   Ch.   904 ;     Gohen  v.   Popular 

Stat.  44  &  45  Vict.  c.  41,  s.  14  (3),  Restaurants,  Ltd.,  1917,  1  K.  B. 

amended  by  55  &  56  Vict.  c.  13,  480  ;     cf.    Gentle    v.    Faulkner, 

ss.  4,  5  ;  next  note  ;  post,  p.  573.  1900,  2  Q.  B.  267,  ante,  pp.  553, 

(?)  Dendy  v.   Evans,   1910,   1  554. 

K.  B.  263  ;  Hymanv.  Rose,  1912,  (w)  Stat.  55  &  56  Vict.  c.  13, 

A.  C.  623.  s.  2  (2)  ;    Horsey  Estate,  Ltd.  v. 

(r)  Quilter    v.    Maplestone,    9  Steiger,  1899,  2   Q.   B.   79 ;    Re 

Q.   B.   D.   672,   677;    Rogers  v.  Riggs,  1901,  2  K.K  16  ;  Fryer  y. 

Rice,  1892,  2  Ch.  170.  Ewart,  1902,  A.  C.  187. 

(s)  Ante,  pp.  366—369, 
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minerals  ;  (3)  a  public-house  or  beershop  ;  (4)  a  dwelling- 
house  let  furnished  ;  or  (5)  any  property  with  respect  to 
which  the  personal  qualifications  of  the  tenant  are  of 
importance  for  the  preservation  of  the  value  or  character 
of  the  property,  or  on  the  ground  of  neighbourhood  to 
the  lessor,  or  any  person  holding  under  him. 

At  common  law,  the  proviso  for  re-entry  on  breach  Former  effect 

of  lippTip?  for 

of  covenants  was  the  subject  of  a  curious  doctrine  that  breach  of 
if  an  express  licence  were  once  given  by  the  landlord  for  covenant, 
the  breach  of  any  covenant,  or  if  the  covenant  were,  not 
to  do  a  certain  act  without  licence,  and  licence  were  once 
given  by  the  landlord  to  perform  the  act,  the  right  of 
re-entry  was  gone  for  ever  (x).  The  ground  of  this 
doctrine  was,  that  every  condition  of  re-entry  was  entire 
and  indivisible  ;  and,  as  the  condition  had  been  waived 
once,  it  could  not  be  enforced  again.  So  far  as  this 
reason  extended  to  the  breach  of  any  covenant,  it  was 
certainly  intelligible  ;  but  its  application  to  a  licence  to 
perform  an  act,  which  was  only  prohibited  when  done 
without  licence,  was  not  very  apparent  (y).  This  rule, 
which  was  well  established,  was  frequently  the  occasion 
of  great  inconvenience  to  tenants  ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might  be 
prohibited  by  the  lease  unless  done  with  licence,  for  fear 
of  losing  the  benefit  of  the  proviso  for  re-entry,  in  case 
of  any  future  breach  of  covenant  (z).  But  this  incon- 
venient doctrine  was  removed  by  the  Law  of  Property  Present  law. 
Amendment  Act,  1859  (a)  ;    and  the  giving  of  any  such 

(x)  Dumpofs case,  iRep.  119  ;  then,  for  the  future,  have  been 

Brummell  v.  Macpkerson,  14  Ves.  determinable  on  the  new  events 

173.  stated  in  the  proviso  ;   and  there 

(«/)  4  Jarman's  Conveyancing,  was  no  objection  in  point  of  law 

by  Sweet,  377,  n.  (e).  to  such  a  course  ;    for  a  term, 

(z)  The    only    method    to    be  unlike  an  estate  of  freehold,  may 

adopted  in  such  a  case  was,  to  be  made  determinable  during  its 

create   a   fresh   proviso    for   re-  continuance,    on    events    which 

entry  on  any  future  breach  of  were   not   contemplated   at   the 

the     covenants,     a     proceeding  time  of  its  creation.     See  2  Prest. 

which  was,  of  course,  attended  Conv.  199. 
with  expense.     The  term  would  (a)  Stat.  22  &  23  Vict.  c.  35, 

36—2 
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Waiver  of  a 
breach  of 
covenant. 


Implied 
waiver. 

Continuing 
breach. 


Actual 
waiver. 


Severance  of 
reversion. 


licence  no  longer  prevents  the  enforcement  of  the  land- 
lord's right  of  re-entry  for  any  breach  of  covenant  not 
authorised  by  the  licence.  This  Act,  however,  failed  to 
provide  for  the  case  of  an  actual  waiver  of  a  breach  of 
covenant.  On  this  point  the  law  stood  thus.  The 
receipt  of  rent  by  the  landlord,  after  notice  of  a  breach 
of  covenant  committed  by  his  tenant  prior  to  the  rent 
becoming  due  (6),  was  an  implied  waiver  of  the  right  of 
re-entry  (c) ;  but  if  the  breach  was  of  a  continuing  kind, 
this  implied  waiver  did  not  extend  to  the  breach  which 
continued  after  the  receipt  (d).  An  implied  waiver  of 
this  kind  did  not  destroy  the  condition  of  re-entry  (e)  ; 
but  an  actual  waiver  had  this  effect.  Few  landlords, 
therefore,  were  disposed  to  give  an  actual  waiver.  This 
inconvenience  was  met  by  a  subsequent  Act  (/),  pro- 
viding that  in  future  any  actual  waiver  by  the  lessor, 
in  any  particular  instance,  of  the  benefit  of  any  covenant 
or  condition  in  any  leage,  should  not  be  deemed  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant 
or  condition,  unless  an  intention  to  that  effect  should 
appear. 

At  common  law,  too,  a  grantee  of  the  reversion  of 
part  of  the  property  comprised  in  a  lease  could  not  take 
advantage  of  a  condition  of  re-entry  or  other  condition 
contained  in  the  lease  ;  as  if  a  lease  had  been  made  of 
three  acres,  reserving  a  rent  upon  condition,  and  the 
reversion  of  two  acres  were  granted,  the  rent  might  be 
apportioned,  but  the  condition  was  destroyed,  "  for  that 


ss.  1,2.  By  Stat.  8  &  9  Vict.  c. 
99,  s.  5,  the  doctrine  had  ceased 
to  extend  to  licences  granted  to 
the  tenants  of  Crown  lands. 

(6)  See  Fryer  v.  Ewart,  1902, 
A.  C.  187  ;  New  River  Co.  v. 
Grumpton,  1917,  1  K.  B.  762  ;  1 
Wms.  V.  &  P.  353,  2nd  ed. 

(c)  Co.  Litt.  211  b;  Price  v. 
Worwood,  4  H.  &  N.  512  ;  Jacob 
V.  Down,  1900,  2  Ch.  156; 
Stephens  v.  Junior  Army  &  Navy 


Stores,  Ltd.,  1914,  2  Ch.  516. 

(d)  Doe  d.  Miu<ton  v.  Oladwin, 
6  Q.  B.  953  ;  Doe  d.  Baker  v. 
Jones,  5  Ex.  498  ;  Penton  v.  Bar- 
nett,  1898,  1  Q.  B.  276  ;  Jacob  v. 
Down,  ubi  sup.  ;  New  Hiver  Co. 
V.  Criimpton,  ubi  sup. 

(e)  Doe  d.  Flower  v.  Peck,  1 
B.  &  Ad.  428. 

(/)  Stat.  23  &  24  Vict.  c.  38, 
s.  6. 
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it  is  entire  and  against  common  right  "  (^r).  The  law  on 
this  point  was  partially  altered  by  the  Law  of  Property 
Amendment  Act,  1859,  which  provides  (h)  that  where 
the  reversion  upon  a  lease  is  severed,  and  the  rent  is 
legally  apportioned,  the  assignee  of  each  part  of  the 
reversion  shall,  in  respect  of  the  apportioned  rent  belong- 
ing to  him,  have  the  benefit  of  all  conditions  of  re-entry 
for  non-payment  of  the  original  rent.  It  will  be  observed 
that  this  enactment  does  not  affect  conditions  of  re-entry 
on  breach  of  covenants  ;  also  that  it  can  only  take  effect 
if  the  rent  be  legally  apportioned.  Rent  can  only  be 
legally  apportioned  by  the  consent  of  the  tenant  to  the 
apportionment,  or  by  the  verdict  of  a  jury  (i).  But  with 
regard  to  leases  made  after  the  year  1881,  the  common  law 
rule  was  altogether  abolished  by  the  Conveyancing  Act, 

1881  (k),  which  provides  that  every  condition  or  right  of 
re-entry  and  every  other  condition  contained  in  such 
leases  shall,  on  the  severance  of  the  reversionary  estate 
in  the  land  leased,  be  apportioned  and  remain  annexed 
to  the  several  parts  of  the  reversionary  estate  as  severed. 
The  old  law  remains  in  force  as  to  leases  made  before 

1882  {I). 

It  was  provided  by  the  Statute  of  Frauds  (m)  that  statute  of 
no  leases,  estates,  or  interests,  not  being  copyhold  or  reg'^uired 
customary  interests,  in  any  lands,  tenements,  or  here-  writing  to 
ditaments,  should  be  assigned,  unless  by  deed,  or  note 
in  writing,  signed  by  the  party  so  assigning  or  his  agent 
thereunto  lawfully  authorised  by  writing,  or  by  act  or 
operation  of  law.     And  now,  by  the  Real  Property  Act, 

(g)  Co.  Litt.  215  a.     The  con-  (h)  Stat.  22  &  23  Vict.  o.  35, 

dition  is,  however,  apportionable  s.  3. 

at  common  law  if  the  reversion  (i)  Bliss  v.  Collins,  5  B.  &  A. 

be  severed  by  act  in  the  law,  or  876.     See  ante,  p.  476. 

by  the  involuntary   act  of  the  (k)  Stat.  44  &  45  Vict.  c.  41, 

reversioner  ;   Pigott  v.  Middlesex  s.  12  ;   see  also  s.  10. 

County  Council,  1909,  1  Ch.  134,  (l)  Pigott  v.  Middlesex  County 

142,  143.     See  as  to  coparceners.  Council,  1909,  1  Ch.  134,  142. 

Doe  d.  De  Eutzen  v.  Lewis,  5  A.  &  (m)  29  Car.  II.  u.  3,  s.  3. 
K  277. 
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A  deed  now 
required. 


1845  (n),  an  assignment  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  shall  be 
void  at  law  unless  made  by  deed  (o).  No  particular 
form  of  words  is  required  to  make  a  valid  assignment 
of  a  lease  for  years  :  but  a  clear  intention  must  be 
expressed  to  divest  the  assignor  of  his  legal  right  to 
possession  of  the  demised  premises,  and  to  transfer  the 
same  to  the  assignee  (p). 


Lands  in 
Middlesex  or 
Yorkshire. 


Assignments 
of  leases  in  a 
district  where 
registration 
of  title  is 
compulsory. 


With  regard  to  lands  in  Middlesex  or  Yorkshire, 
assignments  of  such  leases  thereof  as  require  registra- 
tion (q)  are  voidable,  if  not  registered,  in  the  same 
manner  as  conveyances  of  the  freehold  estate  (r)  ;  and 
so  are  assignments  of  leases  for  twenty-one  years  or 
under,  if  the  assignment  be  not  accompanied  with 
delivery  of  the  actual  possession  of  the  demised  land  (s). 
And  an  assignment  on  sale  (t)  of  a  lease  capable  of 
registration  (u),  and  having  at  least  forty  years  to  run, 
of  land  situate  in  a  district  where  registration  of  title  is 
compulsory  (x)  operates  only  as  an  agreement,  and  does 
not  pass  any  legal  estate  to  the  assignee  unless  or  until 
he  is  registered  as  the  proprietor  of  the  lease  (y).  But 
this  does  not  appear  to  affect  an  assignment  on  sale  of 
a  term  originally  created  for  mortgage  purposes  (z). 


(tc)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 

repealing  stat.  7  &  8  Vict.  c.  76, 

s.  3,  to  the  same  effect. 

Stamps  on  (o)  Assignments  of  leaseholds 

assignments      on  sale,  mortgage,  voluntary  con- 

of  leaseholds,    veyance  or  otherwise  are  charged 

with  the   same   stamp   duty   as 

conveyances  of  freeholds  on  the 

like  occasions  ;   see  ante,  pp.  81, 

II.  («)■   164,  n.  (6),    206,  n.   (o) ; 

next  chapter  ;  post.  Part  VI. 

ip)  Re  Beachey,  1904,  1  Ch.  67. 

(q)  Ante,  pp.  650,  551. 

(r)  Ante,  p.  222. 

(s)  Sug.  V.  &  P.  732  ;  1  Dart, 
V.  &  P.  700,  7th  ed. ;  stat.  47  & 
48  Vict.  c.  54,  s.  28. 

(t)  Ante,  p.  225,  nn.  (p),  (r). 


(u)  Ante,  p.  551. 

(r)  Ante,  p.  224. 

(y)  Stat.  60  &  61  Vict.  c.  65, 
s.  20,  as  extended  by  ss.  22  (6), 
24,  and  Land  Transfer  Rules, 
1903,  Nos.  68—70,  (1908)  IV.  ; 
also  applying  to  leases  having 
two  lives  yet  to  fall  in.  There  is 
the  like  exception  in  the  case  of 
an  assignment  to  trustees  for 
the  purposes  of  the  Settled  Land 
Acts  as  in  the  case  of  a  lease  to 
such  trustees  ;  L.  T.  R.  (1903), 
No.  69,  ante,  p.  551,  n.  (y) ;  see 
post.  Part  VII. 

(z)  Ante,  p.  551 ;  see  1  Wms. 
V.  &  P.  384,  2nd  ed. 
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Leasehold  estates,  being  chattels,  could  always  be  Will  of 
bequeathed  by  will  (a).  And,  as  we  have  seen  (b),  they  ^^^seholds. 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate  ;  or,  on  the 
decease  of  their  owner  intestate,  they  will  pass  to  his 
administrator.  And  an  executor  or  administrator  has 
the  same  power  of  disposing  of  any  term  of  years  so 
vested  in  him,  in  order  to  raise  money  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (c). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  like  bequests 
of  other  chattels  (d).  It  was  formerly  a  rule  that  where  General 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for  '^^''^^^■ 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds  ;  but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds  would 
then  pass,  for  otherwise  the  will  would  be  merely  void  (e). 
But  the  Wills  Act,  1837  (/),  now  provides  that  a  devise  Wills  Act. 
of  the  land  of  the  testator,  or  of  the  land  of  the  testator 
in  any  place,  or  in  the  occupation  of  any  person  mentioned 
in  his  will,  or  otherwise  described  in  a  general  manner, 
and  any  other  general  devise  which  would  describe  a 
leasehold  estate  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to 
include  the  leasehold  estates  of  the  testator,  or  his  lease- 
hold estates  to  which  such  description  shall  extend,  as 


(a)  Ante,  p.  20.  vision  for  the  exoneration  of  the  Exonera- 
(6)  Ante,  pp.  20,  21,  233.  executors  or  administrators  of  a  tjon  of 
(c)  Ante,  p.  233.  lessee  from  liability  to  the  rents  executors  and 
{d)  Ante,  p.  235.  and     covenants    of    the    lease,  administra- 
te) Rose  T.  Bartlett,  Cro.  Car.  similar  to  that  to  which  we  have  tors  of  lessee. 

292  ;   see  ante,  p.  22.  already  referred  with  respect  to 

(/)  Stat.  7  Will.  IV.  &  1  Vict.  their  liability  to  rents-charge  in 

c.  26,  s.  26.     See  Wilson  v.  Eden,  conveyances     on     rents-charge  ; 

5  Exch.  752,   18  Q.  B.  474,  16  see  a»ite,  p.  477,n.  (m)  ;  Me  Green, 

Beav.   153;    Prescott  v.  Barker,  2   Be   G.,   F.  &   .1.  121;    Wms. 

L.  R.  9  Ch.  174.     Stat.  22  &'  23  Pers.  Prop.  499,  17th  ed. 

Vict.  c.  35,  s.  27,  contains  a  pro- 
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well  as  freehold  estates,  unless  a  contrary  intention  stall 
appear  by  the  will. 

Alienation  As  chattels,  leasehold  estates  have  always  been  liable 

°^  ^  *■  to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him  (g)  and  after  his 
death  (h).  On  a  judgment  against  a  tenant  for  years, 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a 
chattel  under  the  writ  of  fieri  facias  (i).  And  by  the 
old  law,  execution  might  be  had  under  the  writ  of 
elegit  (k)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land  (I).  But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chattels  (m)  ;  which,  by  the  Statute 
of  Frauds,  were  not  bound  by  judgments  until  a  writ  of 
execution  was  actually  in  the  hands  of  the  sheriff  or  his 
officer  (n).  By  the  Judgments  Act,  1838,  the  whole  of 
any  lands  held  for  a  term  were  made  liable  to  be  seized,  as 
lands,  under  a  writ  of  elegit  in  execution  of  a  judgment 
against  the  tenant  in  the  same  manner  as  freehold  lands, 
and  such  judgments  were  made  a  charge  thereon  (o). 
But  by  the  Judgments  Act,  1839,  as  against  purchasers 
without  notice  of  any  judgments,  such  judgments  were 
to  have  no  further  effect  than  they  would  have  had  under 
the  old  laws  (p).  The  before-mentioned  Acts  of  1860, 
1864  and  1888,  reducing  the  lien  of  judgments,  applied 
to  leaseholds  equally  with  freeholds  (g).  But  as  we  have 
seen,   the  Land   Charges  Act,   1900  (r),   repealed  these 

la)  Bao.    Abr.    Execution    (C.  (n)  Stat.  29  Car.  II.  c.  3,  s.  16. 

2,  4).  See  Wms.  Pers.  Prop.  107,  108, 

{h)  Ante,  pp.  20,  21.  17tli  ed. 

(j)  4  Bep.  74  ;   Taijlor  v.  Cole,  (o)  Ante,  pp.  290,  291 ;  Harris 

3  T.  R.  292,  1  R.  R.  706  ;    see  v.  Davison.  15  Sim.  128  ;   Johns 

Doe  d.  Hug}ie>i  v.  Jones,  9  M.  &  v.  Pmi-,.1900,  1  Ch.  296. 

W.  372  ;   ante,  p.  288.  (p)  Stat.  2  &  3  Vict.  c.  II,  s.  5  ; 

(k)  Ante,  p.  288,  and  note  (h).  ]Vestbrook  y.  BIytJie,  3  E.  &  B. 

{I)  8    Bep.    171  ;     Bac.    Abr.  737. 

Execution  (C.  2).  (?)  Ante,  pp.  291—294. 

(m)  8   Rep.    171  ;     Shirley   v.  (»)  Stat.  63  &  64  Viet.  c.  26, 

WatU,  3  Atk.  200.  s.  5  ;  ante,  pp.  294,  296. 
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provisions  of  the  Judgments  Act,  1839,  and  the  Acts  of 
1860  and  1864,  as  from  the  1st  of  July,  1901  ;  and  now 
no  judgment  is  to  operate  as  a  charge  on  land  vmless  or 
until  a  writ  or  order  for  the  purpose  of  enforcing  it  is 
registered  under  the  Land  Charges  Act  of  1888  (s), 
though  upon  such  registration  the  judgment  debtor's 
lands,  as  well  leasehold  as  freehold,  are  at  once  charged 
with  the  judgment,  notwithstanding  that  the  lands  be  not 
actually  delivered  in  execution  under  the  writ  or  order  (t). 
By  the  common  law,  terms  of  years  are  not  bound  by  Crown  debts, 
the  tenant's  debts  to  the  Crown,  until  award  of  execu- 
tion against  him  (u).  And  purchasers  of  terms  were 
further  protected  by  the  before-mentioned  provision  of 
the  Crown  Suits  Act  of  1865  {x)  ;  and  as  from  the  1st 
of  July,  1901,  they  have  had  the  protection  given  by 
the  Land  Charges  Act,  1900  (y).  Terms  have  always 
been  liable  to  alienation  for  debt  on  the  tenant's  bank- 
ruptcy (z).  But  as  leases  for  years,  by  reason  of  their  Bankruptcy, 
rent  and  covenants,  are  sometimes  more  burdensome 
than  profitable,  under  the  old  bankrupt  law,  a  bank- 
rupt's term  did  not  vest  in  his  assignees  (who  occupied  a 
position  similar  to  that  of  the  present  creditor's  trustee) 
without  their  acceptance  of  it  (a).  As  we  have  seen, 
under  the  Bankruptcy  Act,  1914  (as  under  the  Act  of 
1883),  when  a  debtor  is  adjudged  bankrupt,  the  whole  of 
his  property  vests  at  once  in  the  trustee  for  the  purposes 
of  the  Act  (5).     But  the  trustee  may,  within  the  time 


(6')  Sect.  2  ;   ante,  p.  293.  any    leaseholds    after  his   bank-  Bankrupt's 

(t)  Ante,  pp.  292 — 296.  ruptcy  but  before  his  discharge,  after-acquired 

(u)  Fleetwood's    case,    8    Rep.  he  might  make  a  yalid  disposition  leaseholds. 

171  ;  13  Price,  659  ;  Chitty,  Pre-  of  them  to  any  one  dealing  with 

rogative  of  the  Crown,  284,  297,  him  in  good  faith  and  for  value, 

298.  either  with  or  without  notice  of 

(x)  Ante,  p.  309.  the     bankruptcy,      before     the 

(y)  Ante,  pp.  309,  310.  trustee  intervened;    Re  Clayton 

{z)  Ante,  p.  299.  cfc    Barclay's    Contract,    1895,    2 

(a)  Bac.  Abr.  Bankrupt  (F).  Ch.  212  ;   Wms.  Pers.  Prop.  299, 

(6)  Ante,  p.  300.     It  was  held,  300  &  Addenda,  17th  ed.     This 

before   the   Bankruptcy   Act   of  doctrine  was  confirmed  by  that 

1913,  that  if  the  debtor  acquired  Act   and   the   Bankruptcy   Act, 
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Disclaimer  of  and  under  the  conditions  specified  in  the  Act,  disclaim 
trustee  in  ^  ^^7  P*'^*  ^^  ^^^  property  of  tlie  bankrupt  which  con- 
bankruptcy,  sists  of  land  of  any  tenure  burdened  with  onerous 
covenants  :  although  he  is  not  entitled,  as  a  rule,  to 
disclaim  a  lease  without  the  leave  of  the  Court  (c).  In 
the  event  of  a  disclaimer  by  the  trustee  of  the  bank- 
rupt's leasehold  property  the  Court  may,  under  the 
conditions  specified  in  the  Act,  make  an  order  vesting 
the  same  in  any  other  person  entitled  thereto  (d). 

Underlease.  It  has  been  mentioned  (e)  that  a  tenant  for  years 

may,  unless  restrained  by  express  covenant,  make  an 
assignment  of  his  whole  term,  or  an  underlease  for  anv 
part  thereof.  Any  assignment  for  less  than  the  whole 
term  is  in  effect  an  underlease  (/).  On  the  other  hand. 
Underlease  any  assurance  purporting  to  be  an  underlease,  but  which 
for  the  whole  comprises  the  whole  term,  is,  by  the  better  opinion,  in 
effect  an  assignment  (g).  It  is  true  that  in  some  cases, 
where  a  tenant  for  years,  having  less  than  three  years  of 
his  term  to  run,  has  orally  agreed  with  another  person  to 
transfer  the  occupation  of  the  premises  to  him  for  the 
rest  of  the  term,  he  paying  an  equivalent  rent,  this  has 
been  regarded  as  an  underlease,  and  so  valid  (h),  rather 


1914,  and  extended  to  real  pro- 
perty as  above  mentioned  ;  stat. 

3  &  4  Geo.  V.  u.  34,  a.  11  (1)  ; 

4  &  5  Geo.  V.  ^.  59,  s.  47  (1)  ; 
ante,  p.  300. 

(c)  See  Stat.  4  &  5  Geo.  V.  c.  59, 
a.  54,  replacing  46  &  47  Vict, 
u.  52,  s.  55,  and  53  &  54  Vict, 
e.  71,  s.  13  ;   Bankruptcy  Rules, 

1915,  No.  276  ;   Stacey  v.   Hill, 
1901,  1  K.  B.  660. 

(rf)  Stat.  4  &  5  Geo.  V.  c.  59, 
s.  54  (6),  replacing  46  &  47  Vict, 
c.  52,  s.  55  (6),  and  53  &  54 
Vict.  c.  71,  s.  13  ;  Re  Finleij,  21 
Q.  B.  D.  475  ;  Re  Morgan,  22 
Q.  B.  D.  592  ;  Re  Smith,  Ex  parte 
Hepburn,  25  Q.  B.  T>.  536;  Re 
Baker,  1901,  2  K.  B.  628  ;  Re 
Garter  and  Ellis,  1905, 1 K.  B.  735 ; 


Re  Holmes,  1908,  2  K.  E.  812. 

(e)  Ante,  p.  553. 

(/)  See  Sugd.  Concise  Vendors, 
482  ;  Cottee  v.  Richardson,  7  Et. 
143. 

(y)  Palmer  v.  Edwards,  1 
Doug.  187,  n. ;  Parmenter  v. 
Webber,  8  Taunt.  593,  20  R..  R. 
575  ;  2  Prest.  Conv.  124  ;  Thorn 
V.  Woollcombe,  3  B.  &  Ad.  586  ; 
Langford  v.  Selmes,  3  K.  &  J. 
220,  227  ;  Beaumont  v.  Marquis 
of  SaUsbury,  19  Beav.  198,  210  ; 
Beardman  v.  WiUon,  L.  R.  4 
C.  P.  57  ;  Lewis  v.  Baker,  1905, 
1  Ch.  46,  50. 

(h)  Poultney  v.  Holmes,  1 
Strange,  405  ;  Preece  v.  Corrie, 
5  Bing.  27  ;  Pollock  v.  Stacij,  9 
Q.  B.  1033. 
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than  as  an  attempted  assignment  which  would  be  void, 
formerly  for  want  of  a  writing  (i),  and  now  for  want  of  a 
deed  (A;).  It  is,  however,  held  that  no  distress  can  be  No  distress 
made  for  the  rent  thus  reserved  (l).  But  if  a  tenure  be  ""'''  ^^  °'^'^^' 
created,  the  lord,  if  he  have  no  estate,  must  at  least  have 
a  seignory  (m),  to  which  the  rent  would  by  law  be  inci- 
dent ;  and  being  thus  rent  service,  it  must  by  the  com- 
mon law  be  enforceable  by  distress  (w).  The  very  fact, 
therefore,  that  no  distress  can  be  made  for  the  rent  by 
the  common  law  shows  that  there  can  be  no  tenure 
between  the  parties.  And,  if  so,  the  attempted  dis- 
position cannot  operate  as  an  underlease  (o).  If,  how- 
ever, the  disposition  be  by  deed,  and  be  executed  by  the 
alienee,  it  has  been  decided  that  the  reservation  of  rent 
may  operate  to  create  a  rent-charge  (p),  for  which  the 
owner  may  sue  {q),  and  which  he  may  assign,  so  as  to 
entitle  the  assignee  to  sue  in  his  own  name  (r).  And  if 
this  be  so,  there  seems  no  good  reason  why,  under  these 
circumstances,  the  statutory  power  of  distress  given  to 
the  owner  of  a  rent  seek  (s)  should  not  apply  to  the  rent 
thus  created  (t).  But  on  this  point  also  opinions  differ  (m). 
It  has  been  held  that  such  a  rent  created  after  the  year 
1881,  is  not  recoverable  by  means  of  the  remedies  con- 
ferred by  the  44th  section  of  the  Conveyancing  Act, 
1881  (x). 

(t)  Stat.  29  Car.  II.  c.  3,  s.  3  ;  {q)  Baker  v.  Gostling,  1  Bing. 

ante,  p.  565.  N.  C.  19. 

(k)  Stat.  8  &  9  Vict.  c.   106,  (r)   Williams  v.  Hayward,  I  E. 

s.  3  ;  ante,  p.  566.  &  E.  1040. 

(I)  Bac.  Abr.  tit.  Distre.ss  (A) ;  (s)  Stat.  4  Geo.  II.  o.  28,  s.  5  ; 

■  V.  Cooper,  2  Wilson,  375  ;  ante,  pp.  467,  471. 


Preece   v.    Corrie,    5    Bing.    24 ;  (t)  Pascoe  t.  Pascoe,  3  Bing. 

Pascoe  V.  Pa-scoe,  3  Bing.  N.  C.  N.  C.  905. 

898  ;  Lewis  v.  Baker,  1905,  1  Ch.  {u)  See v.  Cooper,  2  Wils. 

46,  50.  375  ;   Layigford  v.  Selmes,  3  K.  & 

(to)  Ante,  p.  459.  J.  220  ;   Smith  v.  Watts,  4  Drew. 

(n)  Litt.  sect.  213.  338  ;    Wills  v.  Cattling,  7  W.  R. 

(o)  Barrett  v.  Ralph,  14  M.  &  448 ;   Burton's  Compendium,  pi. 

W.  348,  352.  1111  ;    Lewis  v.  Baker,  1905,   1 

(p)  Ante,    p.     467.     A    rent-  Ch.  46,  48  and  n.  (6). 

charge  issuing  out  of  leaseholds  {x)  Stat.  44  &  45  Viet.  c.  41 ; 

is  a  chattel  real :  ReFraser,  1904,  ante,  p.  471 ;  Lewis  v.  Baker,  ubi 

1  Ch.  Ill,  726.  sup. 
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Every  underlessee  becomes  tenant  to  the  lessee  who 
grants  the  underlease,  and  not  tenant  to  the  original 
No  privity  lessor.  Between  him  and  the  underlessee  no  privity  is 
lessor  and  the  ^^^^  *o  exist.  Thus  the  Original  lessor  cannot  maintain 
underlessee.  any  action  against  an  underlessee  for  any  breach  of  the 
covenants  contained  in  the  original  lease  (y).  His 
remedy  is  only  against  the  lessee,  or  any  assignee  from 
him  of  the  whole  term.  Nor  can  the  underlessee  sue  the 
original  lessor  upon  any  of  the  lessor's  covenants  con- 
tained in  the  head  lease  (z).  The  derivative  term,  which 
is  vested  in  the  underlessee,  is  not  an  estate  in  the  interest 
originally  granted  to  the  lessee  ;  it  is  a  new  and  distinct 
term  for  a  different,  because  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
term,  but  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of 
goods  becomes,  when  cut  out  of  it,  a  separate  chattel 
personal  (a). 


Derivative 
term  is  not 
an  estate 
in  original 
term. 


Undertenant         At  common  law,  the  goods  of  an  undertenant  were 
how  far  liable  to  be  distrained  upon  for  rent  in  arrear  under  the 

liable  to  Qis-  '- 

tress  for  rent  head  lease  ;  for  the  remedy  of  distress  for  rent  service 
head'iease  *^^  ^  general  available  against  all  goods  which  were 
upon  the  land  charged  with  the  rent,  irrespective  of  their 
ownership  (b).  But  we  have  seen  that  the  goods  of 
undertenants  holding  at  a  rack-rent  payable  by  equal 
instalments  not  less  often  than  every  quarter  and  of 
lodgers  are  now  protected  from  distress  on  the  conditions 


(y)  Holford  v.  Hatch,  1  Dougl. 
183  ;  Hand  v.  Blow,  1901,  2  Ch. 
721.  If,  however,  the  lease  con- 
tain covenants  restricting  the 
use  of  the  land,  an  underlessee, 
being  held  to  have  constructive 
notice  of  his  lessor's  title,  may 
be  restrained  from  contravening 
the  covenants,  under  the  doctrine 
permitting  restrictions  as  to  the 
use  of  land  to  be  a  burden  on 


the  land  in  equity ;  ante,  p.  198  ; 
Patman  v.  Harland,  17  Ch.  D. 
353  ;  John,  <tc.,  Co.  v.  Holmes, 
1900,  1  Ch.  188;  see  Hall  v. 
Ewin,  37  Ch.  D.  74. 

(2)  South  of  England  Dairies, 
Ltd.  V.  Baker,  1906,  2  Ch.  631. 

(a)  See  Be  Moore  &  HulnCs 
Contract,  1912,  2  Ch.  105. 

(6)  Ante,  pp.  68,  365;  Hea- 
wood  V.  Bone,  13  Q.  B.  D.  179. 
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and  with  the  exceptions  specified  in  an  Act  of  1908  (c). 
An  undertenant  is  also  liable  to  be  ejected  by  the  superior  And  to  be 
landlord  in  case  the  head  lease  be  determined  under  a  determiaation 
proviso  for  re-entry  therein  contained  on  non-payment  °^  '^^  head 
of  the  rent  reserved  or  on  breach  of  any  covenant  made  a  condition 
by  the   head   lease  (d).     An   undertenant   is,   however,  °^  re-entry, 
entitled  to  the  same  equitable  and  statutory  relief  against  undertenant 
forfeiture  for  non-payment  of  the  rent  under  the  head  against  for- 

1  r     „  1  ,       ,  feiture  of 

lease,  on  payment  of  all  arrears  and  costs,  as  the  lessee  the  head 
himself  (e).  And  by  the  Conveyancing  Act,  1892  (/),  l''"'"*'- 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in  such 
property,  upon  such  conditions,  as  to  execution  of  any 
deed  or  other  document,  payment  of  rent,  costs,  expenses, 
damages,  compensation,  giving  security,  or  ctheiwise,  as 
the  Court  in  the  circumstances  of  each  case  shall  think 
fit ;  but  in  no  case  shall  any  such  underlessee  be  entitled 
to  require  a  lease  to  be  granted  to  him  for  any  longer 
term  than  he  had  under  his  original  sub-lease.  Under 
this  Act,  an  undertenant  may  be  relieved  against  a 
forfeiture  for  breach  of  covenant  contained  in  the  head 
lease,  in  cases  where  the  lessee  himself  would  be  without 

(c)  Ante,  pp.  36.5.  366.  head  lease  ;   ante,  pp.  367,  561, 

(d)  Burt  V.  Gray,  1891,  2  Q.  B.       562. 

98,  deciding  that  an  undertenant  (e)  Ante,  p.   367,  and   n.   (o)  ; 

iaad  no  claim  to  the  relief  given  Humphreys  v.   Morten,    1905,    1 

to  a"  lessee  "  by  the  Conveyanc-  Ch.  739. 

ing  Act  of  1881  against  forfeiture  (/)  Stat.  55  &  56  Vict.   c.  13, 

for  breach  of  a  covenant  in  the  s.  4. 
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remedy  under  the  Act  of  1881  (g),  for  instance,  on  breach 
of  a  covenant  against  assigning  without  the  lessor's 
licence  (h),  or  to  pay  the  rent  {i).  But  he  cannot  obtain 
relief  under  this  Act  after  the  superior  landlord  has 
actually  re-entered  (k).  An  underlease  is  not  determined 
if,  without  the  undertenant's  concurrence,  the  head  lessee 
surrender  the  original  term  to  the  superior  landlord.  For 
although  the  lessee  may  thus  extinguish  his  own  interest 
in  the  original  term  (l),  he  has  no  power  so  to  affect  the 
interests  of  his  undertenants  or  other  grantees  (m). 

In  Middlesex  or  Yorkshire,  underleases  and  assign- 
or Yorkshire,  ments  thereof  are  voidable,  if  not  registered,  in  the  same 
manner  and  with  the  like  exceptions  as  leases  from  the 
freeholder  and  assignments  of  such  leases  (n).  And  the 
provisions  of  the  Land  Transfer  Act,  1897  (o),  with 
respect  to  compulsory  registration  apply  to  underleases 
and  assignments  thereof  in  like  manner  and  with  the  like 
exceptions  as  to  leases  from  the  freeholder  and  assign- 
ments of  the  same  (p). 


Underlease 
not  deter- 
mined by 
surrender  of 
the  head 
lease. 


Lands  in 


Lands  in  a 

compulsory 

registration. 


Husband's  By   the   common   law,    if   a   married   woman   were 

wife's  terrn\t  possessed  of  a  term  of  years,  her  husband  might  dispose 

common  law.  of  it  at  any  time  during  the  coverture,  either  absolutely 

or  by  way  of  mortgage  (g)  ;   and  if  he  survived  her,  he 

became  entitled  to  it  by  his  marital  right  (r).     But  if  he 


{g)  Ante,  pp.  561,  562. 

(h)  Wardens  of  Cholmeley's 
School  V.  Seivell,  "l894,  2  Q.  B. 
906;  Imray  v.  Oahihette,  1897, 
2  Q.  B.  218  ;  see  Matthews  v. 
Smallwood,  1910,  1  Ch.  777 ; 
Hurd  V.  Whaley,  191 8,  1  K.  B. 
448. 

(i)  Gray  v.  Bonsall,  1904,  1 
K.  B.  601. 

{k)  Ante,  p.  562,  and  n.  (r)  ; 
Humphreys  v.  Morten,  1905,  1 
Ch.  739,  741. 

(l)  Above,  p.  371. 

(m.)  Davenport's  case,  8  Rep. 
144;  Mellor  v.  Watkins,  L.  B. 
9   Q.  B.  400  ;    David  v.  Sabin, 


1893,  1  Ch.  523,  533  ;  Leschallas 
V.  Woolf,  1908,  1  Ch.  641,  651  ; 
Parker  v.  Jones,  1910,  2  K.  B. 
32.  See  Wilkes  v.  Spooner,  1911, 
2  K.  B.  473,  as  to  equities 
affecting  a  surrendered  term. 

(»)  Ante,  pp.  550.  551,  566. 

(o)  Stat.  60  &  61  Vict.  c.  65, 
s.  20  ;   aiite,  pp.  224,  566. 

ip)  Sects.  22  (6),  24,  and  First 
Schedule  ;  Land  Transfer  Rules, 
1903,  Nos.  68—70,  (1908)  IV. 

(q)  Hill  V.  Edmonds,  5  De  G. 
&  S.  603,  607. 

()■)  Co.  Litt.  46  b,  351  a ;  see 
ante,  p.  334  ;  Wms.  Conv.  Stat. 
374,  375,  452. 
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died  in  lier  lifetime,  it  survived  to  her,  and  his  will  alone 

was  not  sufficient  to  deprive  her  of  it  (s).     And  if  a 

trustee  were  possessed  of  a  term  of  years  on  trust  for  a  Wife's  equit- 

married  woman,  equity  gave  her  husband  similar  rights  ^^^  ^^^^^^^^j* 

over  her  equitable  interest  therein  {t)  ;  subject,  however,  years. 

to  the  assertion  by  the  wife  of  her  equity  to  a  settlement,  Wife's  equity 

•  ■  1   r       T  11*°*  settle- 

or  right  to  have  a  provision  secured  for  herself  and  her  ment. 

children  by  settlement  of  the  rents  and  profits  of  the  term, 

or  part  thereof,  on  trust  for  that  purpose  (m).     But  if  the 

trust  were  for  the  wife's  separate  use,  she  was  entitled 

to  enjoy  and  dispose  of  her  interest  as  fully  as  if  she 

were  a  feme  sole  (x).     And  now,  if  a  term  of  years  or 

any    equitable    interest    therein    belong    to    a    married 

woman   as   her   separate   property   under   the   Married 

Women's  Property  Act,   1882,   she  will  be  entitled  to 

hold  and  dispose  of  the  same  in  the  same  manner  as  if 

she  were  a  feme  sole  (y).     If,   however,   she  make  no 

disposition  of  such  a  term  in  her  lifetime  or  by  her  will, 

her  husband  will  become  entitled  thereto  at  her  death 

in  his  marital  right,  without  takiilg  out  administration 

to  her  effects  (2).     If  a  married  woman  be  entitled  to  a  Wife  trustee 

term  of  years  as  trustee,  it  is  thought  that  she  can  now  "^' 

dispose    thereof  as  if  she  were  a  feme  sole,  and  past 

dispositions  of  such  a  term  made  by  a  married  woman 

(.s)  2   Black.    Comm.    434 ;     1  riage    become    entitled    to    any 

Rop.   Husb.   &  Wife,   173,   177  ;  personal  property  (which  would 

Doe  d.  SJiaw  v.  Stetoard,  1  A.  &  E.  seem   to   include   leaseholds)    as 

300.  next  of  kin  or  one  of  the  next  of 

(t)  Donne  v.  Hart,  2  R.  &  M.  kin  of  an  intestate,  such  property 

360  ;   Be  Bellamy,  Elder  v.  Pear-  should,  subject  and  without  pre- 

son,  25  Ch.  D.  620  ;   see  Duberly  judice  to  the  trusts  of  any  settle- 

V.  Day,  16  Beav.  33,  16  .Jur.  581.  ment  affecting  the  same,  belong 

(tt)  Hanson  v.  Keating,  4  Hare,  to  her  for  her  separate  use. 

1  ;  see  Wms.  Pers.  Prop.  538  sq.,  (y)  Stat.  45  &  46  Vict.  0.  75, 

17th  ed.  ss.  1  (snb-s.  1),  2,  5;    ante,  pp. 

(x)  See    ante,    pp.    341—343.  344—347  ;  see  Wms.  Conv.  Stat. 

The  Married  Women's  Property  382,  383,  418,  421. 

Act,   1870  (stat.   33  &  34  Vict.  (z)  Surman  v.   Wharton,  1891, 

c.    93,   s.    7,   now  repealed,   see  1  Q.  B.  491  ;  a,nd  see  Se  Lamberf  s 

ante,    p.    344),    provided     that  Estate,  39  Ch.  D.  626,  634,  635  ; 

where  any  woman  married  after  Hope  v.  Hope,  1892,  2  Ch.  336, 

the  passing  of  the  Act  (9th  Aug.,  341,  342, 
1870)   should   during   her   mar- 
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alone  after  the  year  1882  appear  to  be  validated  and 
confirmed  by  the  Married  Women's  Property  Act, 
1907  (a). 


Renewable 
leases. 


Surrender 
in  law. 


In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of  granting  to  their  tenants  fresh  leases, 
either  before  or  on  the  expiration  of  existing  ones.  In 
other  cases  a  covenant  is  inserted  to  renew  the  lease  on 
payment  of  a  certain  fine  for  renewal ;  and  this  covenant 
may  be  so  worded  as  to  confer  on  the  lessee  a  perpetual 
right  of  renewal  from  time  to  time  as  each  successive  lease 
expires  (6).  In  all  these  cases  the  acceptance  by  the 
tenant  of  the  new  lease  operates  as  a  surrender  in  law  of 
the  unexpired  residue  of  the  old  term  ;  for  the  tenant  by 
accepting  the  new  lease  affirms  that  his  lessor  has  power 
to  grant  it ;  and  as  the  lessor  could  not  do  this  during 
the  continuance  of  the  old  term,  the  acceptance  of  such 
new  lease  is  a  surrender  in  law  of  the  former.  But  if  the 
new  lease  be  void,  the  surrender  of  the  old  one  will  be 
void  also  ;  and  if  the  new  lease  be  voidable,  the  surrender 
will  be  void  if  the  new  lease  fail  (c).  It  appears  to  be 
now  settled,  after  much  difierence  of  opinion,  that  if  a 
new  lease  be  granted  to  another  person  with  the  consent 
of  the  tenant,  who  gives  up  possession  of  the  premises, 
that  is  an  implied  surrender  of  the  old  term  {d).  When- 
ever a  lease,  renewable  either  by  favour  or  of  right,  is 
settled  in  trust  for  one  person  for  life  with  remainders 


(a)  Stat.  7  Edw.  VII.  u.  18,  s.  I, 
saving  titles  acquired  through 
the  husband  alone  before  the 
year  1908  ;  see  2  Wms.  V.  &  P. 
920,  922—924,  2nd  ed.,  ante,  p. 
349  and  n.  (y). 

(6)  Igguldcn  v.  May,  9  Ves. 
325,  7  East,  237,  8  R.  R.  623  ; 
Hare  v.  Burges,  4  K.  &  J.  45.  It 
is  held  that  such  covenants  are 
free  from  objection  on  the  score 
of  perpetuitv  ;  see  4  K.  &  J.  57  ; 
42  Sol.  J.  630  (by  the  writer). 

(c)  Ive's  case,  5  Rep.  lib;  Boe 
d.  Barl  of  Berkeley  v.  Archbishop 


of  York,  6  East,  86,  8  R.  R. 
413  ;  Doe  d.  Earl  of  Egremont  v. 
Courtenay,  11  Q.  B.  702  ;  Doe  d. 
Biddulph  V.  Poole,  II  Q.  B.  713  ; 
Zick  V.  London  United  Tram- 
ways, Ltd.,  1908,  2  K.  B.  126. 

(d)  See  Lyon  v.  Reed,  13  M.  & 
W.  285,  306  ;   Creagh  v.  Blood,  3 
Jo.   &  Lat.   133,   160;    NickelU 
V.    Atherstone,    10    Q.    B.    944 
M'Donnell  v.  Pope,  9  Hare,  705 
Davison  v.  Gent,  1  H.  &  N.  744 
Wallis  V  Hands,  1 893,  2  Ch.  75 
cf.  ante,  p.  168,  n.  (/). 
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over,  or  in  any  other  manner,  the  benefit  of  the  expecta- 
tion or  right  of  renewal  belongs  to  the  persons  from  time 
to  time  beneficially  interested  in  the  lease  :  and  if  any 
other  person  should,  on  the  strength  of  the  old  lease, 
obtain  a  new  one,  he  will  be  regarded  in  equity  as  a 
trustee  for  the  persons  beneficially  interested  in  the  old 
one  (e).  So  the  costs  of  renewal  are  apportioned  between 
the  tenant  for  life  and  remainderman  according  to  their 
respective  periods  of  actual  enjoyment  of  the  new 
lease  (/). 

Before  the  year  1876  the  tenant  of  an  agricultural  Compensa- 

holding  had  no  right  to  exact  compensation  from  his  tenants  for 

landlord  for  any  improvements  (a)  which  he  might  have  *'^®''' '™' 

.         y.       ^  ^^'  °  provements. 

made   durmg  his  tenancy  ;    except  under   an   express 

agreement  with  the  landlord  or  by  virtue  of  the  custom 

(e)  Rawe  v.  Chichester,  Ambl.  4  Beav.  487  ;  Clegg  v.  Fishwick, 
715 ;  Qiddings  v.  Giddings,  3  1  Mac.  &  G.  294.  See  ante, 
Russ.  241  ;    Tanner  v.  Elworthy,       p.  194. 

(/)  White  V.  White,  5  Ves.  554,  9  Ves.  560,  4  R.  R.  161  ;  Allan  v. 
Backhouse,  2  V.  &  B.  65,  Jac.  631  ;  13  R.  R.  23,  23  R.  R.  167  ;  Green- 
wood V.  Evans,  4  Beav.  44 ;  Jones  v.  Jones,  5  Hare,  440  ;  Hudleston 
V.  Whelpdale,  9  Hare,  775  ;  Ainslie  v.  Harcourt,  28  Beav.  313  ;  Brad- 
ford V.  Brownjohn,  L.  R.  3  Ch.  711  ;  Be  Baring,  1893, 1  Ch.  61.  Special 
provisions  have  been  made  by  Parliament  for  facilitating  the  pro- 
curing and  granting  of  renewals  of  leases  when  any  of  the  parties 
are  infants,  idiots  or  lunatics  ;  also  for  enabling  trustees  of  renewable 
leaseholds  to  renew  the  leases,  and  to  raise  money  by  mortgage  to 
pay  for  such  renewal.  A  statute  of  the  year  1860  made  provision  for 
facilitating  the  purchase  by  trustees  of  renewable  leaseholds  of 
the  reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  corpora- 
tion, and  for  raising  money  for  that  purpose  by  sale  or  mortgage  ; 
also  for  the  exchange  of  part  of  the  lands,  comprised  in  any  renewable 
lease,  for  the  reversion  in  other  part  of  the  same  lands,  so  as  thus  to 
acquire  the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renew- 
able lease  of  the  whole.  As  we  have  seen,  capital  money  arising 
under  the  Settled  Land  Act,  1882,  may  be  applied  in  purchase  of  the 
reversion  or  freehold  in  fee  of  any  settled  leasehold  land  ;  and  the 
tenant  for  life  now  has  power  to  exchange  any  part  of  the  settled 
land  for  other  land.  See  stats.  11  Geo.  IV.  *  1  Will.  IV.  c.  65,  ss.  12, 
14—18,  20,  21  ;  53  Vict.  c.  5,  ss.  116,  120—124 ;  56  &  57  Vict.  c.  53, 
s.  19,  replacing  51  &  52  Vict.  c.  59,  ss.  10,  11  ;  23  &  24  Vict.  c.  124, 
ss.  35—39  ;  ante,  pp.  129,  130. 

(g)  As  to  the  removal  of  build-  see  Wms.  Pers.  Prop.  144 — 146, 

ings  and  fixtures  erected   by  a  17th  ed.;  stat.  8  Edw.  VII.  u.  28, 

tenant  for  agricultural  purposes,  s.  21. 

W.K.P.  37 
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of  the  country  where  the  holding  lay  {h).  An  Act  of 
1875  (i)  made  provision  for  the  compensation  of  tenants 
of  agricultural  holdings  for  improvements  made  by  them. 
But  the  operation  of  that  Act  might  be  excluded  by 
agreement  between  landlord  and  tenant  (k) ;  and  in 
practice  this  was  usually  done.  The  Act  was  repealed 
by  the  Agricultural  Holdings  (England)  Act,  1883  (l) ; 
and  the  law  is  now  consolidated  in  the  Agricultural 
Holdings  Act,  1908  (m).  Under  this  Act,  where  the 
tenant  (n)  of  a  holding,  to  which  the  Act  applies  (o),  has 
made  thereon  any  improvement  of  the  kind  specified  in 
the  Act,  he  is  entitled  at  the  determination  of  his  tenancy 
on  quitting  his  holding  to  obtain  from  the  landlord,  as 
compensation  under  the  Act  for  such  improvement,  such 
sum  as  fairly  represents  the  value  of  the  improvement  to 
an  incoming  tenant  (p).  Compensation  is  not  payable 
under  this  Act  for  the  erection  of  buildings  and  other 
permanent  improvements  specified  in  the  Act,  unless 
executed  with  the  consent  in  writing  of  the  landlord 
previously  obtained  {q)  ;  or  for  drainage,  unless  the 
tenant  has  complied  with  the  conditions  of  the  Act  in 
giving  to  the  landlord  or  his  agent  due  notice  of  intention 

{h)  See  Oaldecott  v.  Smythies,  7  (o)  See  ante,  p.  546.     Stat.  50 

C.  &  P.  808  ;   Button  v.  Warren,  &  51  Vict.  c.  26  secures  to  the 

1  M.  &  W.  466  ;  notes  to  Wiggles-  tenants  of  allotments  of  not  more 

worth  V.  Dallison,  1  Smith,  L.  C.  ;  than  two  acres  cultivated  as  a 

Bradhtirn  v.  Foley,  3  C.  P.   D.  farm  or  garden  compensation  for 

129,  134.  crops  left  in  the  ground  at  the 

(i)  Stat.  38  &  39  Vict.  o.  92,  end  of  their  tenancies, 
amended  by  stat.  39  &  40  Vict.  (p)  The  amoimt  and  time  and 

c   74.  mode  of  payment  of  compensa- 

(k)  See   stat.    38   &   39   Vict.  tion  is  to  be  settled  by  agreement, 

u.  92,  ss.  54 — 57.  or  by  arbitration  as  prescribed 

(Z)  Stat.  46  &  47  Vict.  c.  61  ;  by  the  Act  in  case  of  difference  ; 

amended  by  53  &  54  Vict.  c.  57  ;  and  claims  by  a  tenant  entitled 

58  &  59  Vict.  c.  27  (as  to  market  to  compensation  under  custom, 

gardens)  ;    63  &  64  Vict.  c.  50,  agreement  or  otherwise  for  any 

and  6  Edw.  VII.  c.  56.  improvement  specified  in  the  Act 

(m)  Stat.  8  Edw.  VII.  c.  28.  are  to  be  adjusted  in  the  same 

(n)  In    this     Act    "  tenant  "  way  ;   stat.  8  Edw.  VII.  c.  28,  ss. 

means  the  holder  of  land  under  6,  13  ;    see  Rules  of  1908  under 

a  contract  of  tenancy  for  a  term  the  Act,  W.  N.  6th  July,  1912. 
of  years,  or  for  lives,  or  for  lives  {q)  Stat.   8   Edw.  VII.  c.  28, 

and  years,  or  from  year  to  year  ;  s,  2. 
sect.  48  (1). 
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to  execute  such  an  improvement  (r).     But  compensation 
may  be  obtained  for  the  improvement  of  the  land  by  the 
application  of  purchased  manure   and  in  other  ways 
described  in  the  Act,  although  the  consent  of  the  land- 
lord should  not  have  been  obtained  (s).     For  improve- 
ments of  the  kind  last  mentioned,  fair  and  reasonable 
compensation,  payable  under  an  agreement  in  writing, 
may  be  substituted  for  compensation  under  the  Act  (t). 
But  any  contract  made  by  a  tenant,  by  virtue  of  which 
he  is  deprived  of  his  right  to  claim  compensation  under 
this  Act  in  respect  of  any  improvement  described  therein 
is  void  so  far  as  it  deprives  him  of  that  right  (m).     The 
Act  also  contains  provisions  giving  to  the  tenant  the  right,  Compensa- 
notwithstanding    any   agreement   to    the    contrary,    to  ^H^^^  by 
compensation  for  damage  to  his  crops  from  game  (x),  game  and 
and  for  unreasonable  disturbances  as  therein  described  (y).  disturbance. 
The  right  to  compensation  for  such  disturbance  was  Disturbance 
extended  by  the  Agricultural  Holdings  Act,  1914,  to  the  ^ttSTone'"' 
case  of  the  termination  of  the  tenancy  by  notice  to  quit  year  after 
given  either  in  view  of  the  sale  or  the  offering  for  sale  of 
the  holding  or  any  part  thereof,  or  else  by  or  at  the 
request   of   the   purchaser    of   the   holding   before   the 
expiration  of  one  year  after  completion  of  the  purchase 
for  any  reason  other  than  the  wrongful  act  or  default  of 
the  tenant  in  relation  to  the  holdiag  (z).     And  by  an  Act 
of  1919,  on  the  making  after  the  passing  of  that  Act  of 

(r)  Sects.  3,  45.  but     the     procedure     for     the 

(s)  See  sect.  1  and  First  Sche-  ascertainment      and      recovery 

dule,    Part     HI.     Special    pro-  thereof  is  to   be  that  provided 

visions  are  made  as  to  compen-  by  the  Act. 

aation  for  improvements  begun  (t)  Sect.  4. 

during  the  last  year  of  tenancy  ;  (u)  Sect.  5. 

see  sect.  9.     And  compensation  (x)  Sect.  10. 

for  any  improvement  made  or  (y)  Sect.  11  ;    see  Be  Bonnett, 

begun  before  the  1st  Jan.,  1909,  1913,  2  K.  B.  537. 

or  made   upon   a   holding   held  (z)  Stat.  4  &  5  Geo.  V.  o.  7, 

under    a    contract    of    tenancy  s.  1,  passed  31st  July,  1914,  and 

(other  than  from  year  to  year)  applying  only  to  terminations  of 

current  on  the   1st  Jan.,   1884,  tenancy  effected  after  the  passing 

is   to   be   such   as   might  have  of  the  Act  by  notices  to  qiiit 

been  claimed  if  the  Act  had  not  given  after  that  date. 

passed  (see  ante,  .p.  578,  n.  (I) ), 


»7-z 
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Avoidance  of 
notices  to 
quit  current 
at  date  of 
sale. 


Power  to 
charge  hold- 
ing with 
repayment. 


Trustee 
landlord. 


any  contract  of  sale  of  an  agricultural  holding,  or  any 
part  thereof,  held  by  a  tenant  from  year  to  year,  any 
then  current  and  unexpired  notice  to  determine  the 
tenancy  is  made  void,  unless  the  tenant  shall,  since  the 
Act  and  prior  to  such  contract,  agree  by  writing  that  such 
notice  shall  be  valid  (a). 

A  landlord,  on  paying  to  the  tenant  the  amount  due 
to  him  under  this  Act,  or  under  custom  or  agreement,  or 
otherwise  in  respect  of  compensation  for  any  of  the 
permanent  improvements  specified  in  the  Act,  or  on 
expending  such  amount  as  may  be  necessary  to  execute 
an  improvement  by  drainage,  which  the  landlord  has 
undertaken  to  execute  himself  in  accordance  with  the 
Act  (b),  may  obtain  from  the  Board  of  Agriculture  and 
Fisheries  (c)  an  order  in  favour  of  himself,  his  executors, 
administrators  or  assigns,  charging  the  holding,  or  any 
part  thereof,  with  the  repayment  of  the  amount  paid  or 
expended  with  such  interest  and  by  such  instalments, 
and  with  such  directions  for  giving  effect  to  the  charge, 
as  the  Board  thinks  fit  (d).  Such  a  charge  must  be 
registered  in  the  office  of  Land  Registry  in  order  to  be 
valid  as  against  a  purchaser  for  value  of  the  land,  in  the 
same  manner  as  a  land  improvement  rent-charge  (e). 
Where  the  landlord  is  entitled  as  trustee,  or  otherwise 
than  for  his  own  benefit,  compensation  is  not  recoverable 
against  him  personally,  but  is  a  charge  on  and  recoverable 
against  the  holding  only  ;  and  the  charge  can  be  obtained 

(a)  Stat.  9  &  10  Geo.  V.  c.  63, 
s.  1,  passed  19th  Aug.,  1919,  and 
applying  to  notices  given  either 
before  or  after  the  passing  of  the 
Act.  "  Holding "  in  this  Act 
(s.  2)  has  the  same  meaning  as 
"  agricultural  holding  "  in  the 
Act  of  1908 ;  see  ante,  p.  546. 

(6)  8  Edw.  VII.  i;.  28.  See 
sect.  3  (3). 

(c)  Ante,  v.  150,  n.  (/). 

(d)  8  Edw.  VII.  0.  28. 
Sect.  15  (1).  The  sum  so 
charged  is  to  be  a  charge  on  the 


holding,  or  the  part  thereof 
charged,  for  the  landlord's  in- 
terest therein  and  for  all  interests 
subsequent  to  that  of  the  land- 
lord ;  but  so  that  where  the 
landlord's  interest  is  an  interest 
in  a  leasehold,  the  charge  shall 
not  extend  beyond  the  interest 
of  the  landlord,  his  executors, 
administrators,  and  assigns ; 
sect.  16. 

(e)  See  sect.  19  ;  stat.  51  &  52 
Vict.  c.  51,  ss.  i,  12,  13  ;  ante, 
p.  469, 
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from  the  Board  of  Agriculture  and  Fisheries  either  by  the 
landlord  paying  or  proposing  to  pay  the  amount  due,  or 
in  default  of  payment  by  the  landlord  for  one  month  by 
the  tenant  in  his  own  favour  (/). 

Under    the  Increase  of  Rent  and  Mortgage  Interest  Increase  of 
(War  Restrictions)  Act,  1915,  and  the  Acts  of  1917  and  |^ar  Be- 
1919  amending  it,  the  landlords  of  any  dwelling-houses  atnctions) 
to  which  those  Acts  applied  were  prevented,  during  the 
continuance  of  those  Acts,  from  effectually  raising  the 
rent  of  houses  under  the  Act  of  1915  above  the  standard 
rent,  and  of  houses  within  the  Act  of  1919  above  10  per 
cent,  in  excess  of  the  standard  rent,  except  to  the  extent 
thereby  authorised  (g).     Rent  can  only  be  raised  during 

(/)  Stat.   8   Edw.   VII.   c.   28,      aa     a     landlord's     charge.     See 
s.  35.     Such  a  charge  must  be      sects.  19,  35. 
registered  in  the   same   manner 

ig)  Stat.  5  &  6  Geo.  V.  c.  97  (passed  23rd  Dec,  1915),  ss.  1,  2  ;  7  &  8 
Geo.  V.  c.  25  (passed  10th  July,  1917),  ss.  5,  7  ;  9  Geo.  V.  u.  7  (passed 
2nd  April,  1919),  ss.  1,  2,  4—7.    The  Act  of  1915  (s.  5  (2) )  was  to  con-  Duration  of 
tinue  in  force  during  the  continuance  of  the  war  (see  ante,  p.  299,  the  Acts. 
n.  (m) )  and  for  a  period  of  six  months  thereafter.     But  by  the  Act  of 
1919  (s.  1)  the  Act  of  1915  and  the  enactments  amending  it  were  to 
continue  in  force  until  Lady  Day,  1921.     The  Act  of  1915  (s.  2  (2)  )  Dwelling- 
applied  to  a  house  or  part  of  a  house  let  as  a  separate  dwelling,  where  houses 
such  letting  did  not  include  any  land  other  than  the  site  of  the  within  the 
dwelling-house  and  a  garden  or  other  premises  within  the  curtilage  Act  of  1915. 
of  the  dwelling-house,  and  where  either  the  annual  amount  of  the 
standard  rent  or  the  rateable  value  of  the  house  or  part  of  the  house 
did  not  exceed,  (a)  in  the  case  of  a  house  situate  in  the  metropolitan 
police  district,  £35,  and  (c)  in  the  case  of  a  house  situate  elsewhere 
(except  in  Scotland),  £26  ;  but  that  Act  did  not  apply  to  a  dwelling-  House  let 
house  let  at  a  rent  which  included  payments  in  respect  of  board,  furnished, 
attendance  or  use  of  furniture.     And  (by  s.  2  (6),  as  amended  by  s.  7  rp 
of  the  Act  of  1917)  where  the  rent  payable  in  respect  of  any  tenancy  -Lenanoies  at 
of  a  dwelling-house  was  less  than  two-thirds  of  the  rateable  value  .        ii,^^j     ^? 
thereof,  the  Act  of  1915  was  not  to  apply  to  that  rent  or  tenancy,  but  ''■«'°-W"™s  ot 
the  Act  was  to  apply  in  respect  of  such  dwelling-house  as  if  no  such  ^^^^    ® 
tenancy  existed  or  had  ever  existed.     By  the  Act  of  1919  (s.  4),  as  from  '^^'"^■ 
the  passing  of  that  Act,  the  Act  of  1915  and  the  enactments  amending  Dwelling- 
it  were  to  extend  to  houses  or  parts  of  houses  let  as  above  mentioned  houses 
where  (a)  in  the  case  of  a  house  situate  in  the  metropolitan  police  within  the 
district,  including  the  City  of  London,  both  the  annual  amount  of  the  Act  of  1919. 
standard  rent  and  the  rateable  value  of  the  house  or  part  of  the  house 
exceeded  £35,  and  neither  exceeded  £70,  and  (c)  in  the  case  of  a  house 
situate  elsewhere  (except  in  Scotland),  both  the  annual  amount  of 
the  standard  rent  and  the  rateable  value  of  the  house  or  part  of  the 
house  exceeded  £26,  and  neither  exceeded  £52.     And  (by  s.  8  of  the 
Act  of  1919)  neither  the  Act  of  1915  nor  the  Act  of  1919  were  to  apply 
to  bouses  erected  after  or  in  course  of  erection  at  the  passing  of  the 
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the  continuance  of  any  tenancy  with  the  tenant's  con- 
sent, or  after  the  determination  of  any  tenancy,  by  the 
landlord's  refusal  to  re-let  except  at  an  increased  rent. 
The  landlords  of  dwelling-houses  within  the  above  Acts 
were  therefore  prohibited  during  the  continuance  of 
those  Acts  from  requiring  the  payment  of  any  fine, 
premium  or  other  like  sum,  in  addition  to  the  rent,  on 
the  grant,  renewal  or  continuance  of  a  tenancy  of  any 
such  dwelling-house  (h),  except  on  a  lease  for  a  term  of 

Act  of  1919.  By  the  Act  of  1915  (s.  2  (1,  a)  )  the  standard  rent  meant 
the  rent  at  which  the  dwelling-house  was  let  on  the  3rd  Aug.,  1914,  or 
where  it  was  not  let  on  that  date,  the  rent  at  which  it  was  last  let 
before  that  date,  or  in  the  case  of  a  dwelling-house  first  let  after  that 
date,  the  rent  at  which  it  was  first  let.  But  (by  s.  4  (v.)  of  the  Act  of 
1919)  if  the  rateable  value  of  the  house  on  the  3rd  Aug.,  1914,  ex- 
ceeded the  standard  rent,  that  rateable  value  was  to  be  deemed  to  be 
the  standard  rent.  And  (by  s.  7  of  the  Act  of  1919)  in  the  case  of 
any  dwelling-house  let  at  a  progressive  rent,  the  maximum  rent  pay- 
able under  the  tenancy  agreement  or  lease  was  to  be  the  standard 
rent.  But  the  Act  of  1915  (s.  1  (1,  i.)  )  did  not  prevent  the  raising  of 
any  rent  which  accrued  due  before  the  25th  Nov.,  1915  ;  and  the  Act 
of  1919  (s.  4  (ii.)  )  did  not  prevent  the  raising  of  any  rent  of  any 
house  thereby  made  subject  to  these  Acts,  which  accrued  due  before 
the  4th  Mar.  1919.  By  the  Act  of  1915  (s.  1)  the  amount  of  the 
prohibited  excess  of  rent  was  made  irrecoverable  by  the  landlord, 
notwithstanding  any  agreement  to  the  contrary ;  and  by  the  Act  of 
1917  (s.  5)  such  amount,  if  paid  by  the  tenant,  was  made  recoverable 
as  therein  provided  by  the  tenant  from  the  landlord.  And  like  provi- 
sions were  made  as  to  the  prohibited  excess  of  the  rent  of  houses 
within  the  Act  of  1919  (s.  4  (i.)  ).  The  Act  of  1915  (s.  1  (1,  ii.,  iv.)  ) 
allowed  an  increase  of  rent  at  a  rate  not  exceeding  6  per  cent,  on  the 
amount  expended  by  the  landlord  on  improvements  or  structural 
alterations  (not  including  decoration  or  repairs),  and  where  the  land- 
lord paid  the  rates,  an  increase  of  rent  not  exceeding  any  increase 
in  the  amount  payable  by  the  landlord  for  such  rates  (including  water 
rents  and  charges).  And  the  Act  of  1919  (ss.  1 , 2)  allowed,  as  to  houses 
under  the  Act  of  1915,  an  increase  of  the  rent  payable  in  respect  of  the 
period  for  which  the  duration  of  the  Act  of  1915  was  by  the  Act  of 
1919  extended,  to  the  extent  of  10  per  cent,  of  the  standard  rent.  By 
the  Act  of  1919  (s.  6)  the  occupier  of  a  dwelling-house,  to  which  either 
the  Act  of  1915  or  that  Act  applied,  was  prevented  from  effectually 
letting  the  house,  or  any  part  thereof,  furnished,  at  a  rent  yielding  to 
him  a  profit  more  than  25  per  cent,  in  excess  of  the  normal  profit  as 
therein   defined. 


(h)  Stat.  5  &  6  Geo.  V.  c.  97, 
s.  1  (2)  ;  Rees  v.  Bute,  1916,  2 
Ch.  64.  The  amount  of  any  such 
payment  was  made  recoverable 
by  the  tenant  from  the  landlord, 
if  the  payment  were  made,  as  to 
houses  under  the  Act  of  1915, 


after  the  25th  Nov.,  1915,  and 
as  to  houses  within  the  Act  of 
1919  (see  s.  4  (ii.))  after  the  4th 
Mar,,  1919  ;  but  it  did  not  apply 
to  any  payment  under  an  agree- 
ment entered  into  before  the  4th 
Aug.,  1914, 
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twenty-one  years  or  upwards  (i).  And  such  landlords 
were  also  prevented,  during  the  continuance  of  the 
enactments  in  this  behalf,  from  recovering  possession  of 
any  such  dwelling-house,  on  the  termination  of  any 
tenancy  thereof  (k),  so  long  as  the  tenant  should  continue 
to  pay  rent  at  the  agreed  rate  as  modified  by  those  Acts 
and  should  perform  the  other  conditions  of  the  tenancy, 
except  in  the  cases  specified  in  those  Acts  (1). 

By  the  Corn  Production  Act,  1917,  the  rent  payable  Restriction 
under  any  contract  of  tenancy  made  or  varied  after  the  Wilts' o™^ 
passing  of  that  Act  in  respect  of  an  agricultural  holding  agricultural 
is,  notwithstanding  any  agreement  to  the  contrary,  not    °   '"^^' 
to  exceed  such  rent  as  could  have  been  obtained  if 
Part  I.  of  that  Act  had  not  been  in  force  (m). 


(i)  Stat.  7  &  8  Geo.  V.  c.  25, 
s.  4,  replacing  6  &  7  Geo.  V.  c.  18, 
s.  2. 

{k)  These  enactments  applied 
even  when  the  tenant  terminated 
the  tenancy  himself  by  giving 
notice  to  quit ;  Ariizans,  cfcc. 
Dwellings  Co.,  Ltd.  v.  Whitalcer, 
1919,  2  K.  B.  301  ;  see  also 
Flannagan  v.  Shaw,  1919,  W.  N. 
287  ;  Hunt  v.  Bliss,  ib.  331  ;  cf. 
Crook  V.  Whitbread,  ib.  185. 

(!)  Under  the  second  of  the 
Acts  of  1919,  which  repealed  the 
previous  enactments  in  this 
behalf,  these  cases  are — (a) 
where  the  tenant  has  committed 
waste  or  has  been  guilty  of  con- 
duct which  is  a  nuisance  or  an 
annoyance  to  adjoining  or  neigh- 
bouring occupiers,  and  the  Court 
considers  it  reasonable  to  make 
an  order  or  give  judgment  for 
recovery  of  possession  ;  or  (b) 
where  the  tenant,  by  sub-letting 
the  dwelling-house  or  any  part 
thereof,  or  by  taking  in  lodgers, 
is  making  a  profit  which,  having 
regard  to  the  rent  paid  by  the 
tenant,  is  unreasonable,  and  the 
Court  considers  it  reasonable  to 
make  such  an  order  or  give  such 
judgment ;  or  (c)  where  the 
premises  are  reasonably  required 


by  the  landlord  for  the  occupa- 
tion of  himself  or  some  other 
person  in  his  employ,  and  the 
Court,  after  considering  all  the 
circumstances  of  the  case,  in- 
cluding specially  the  alternative 
accommodation  available  for  the 
tenant,  considers  it  reasonable  to 
make  such  an  order  or  give  such 
judgment ;  stat.  9  &  10  Geo.  V. 
c.  90,  s.  1,  replacing  5  &  6  Geo. 
V.  c.  97,  s.  1  (3) ;  8  Geo.  V.  >;.  7  ; 
and  9  Geo.  V.  c.  7,  s.  5  (2)  ;  see 
Wikock  V.  Booth,  1920,  W.  N. 
44;  Cottell  v.  Baker,  ib.  46; 
Bazalgeite  v.  Hampson,  ib.  59. 
This  second  Act  of  1919  was  to 
remain  in  force  until  the  1st 
July,  1920 ;  and  was  not  to 
apply  to  a  dwelling-house  let  at 
a  rent  which  included  payments 
in  respect  of  board,  attendance, 
or  use  of  furniture  ;    ss.  1  (5),  2 

(m)  Stat.  7  &  8  Geo  V.  c.  46, 
s.  8,  passed  21st  Aug.,  1917,  and 
to  continue  in  force  until  the  end 
of  the  year  1922,  unless  mean- 
while further  continued  by  Par- 
liament;  s.  19  (2).  Part  I.  of 
that  Act  fixed  minimum  prices 
for  wheat  and  oats  for  the  years 
1917—1920. 
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We  now  come  to  consider  those  long  terms  of  years  of 
whicli  frequent  use  is  made  in  conveyancing,  generally 
for  the  purpose  of  securing  the  payment  of  money.  For 
this  purpose  it  is  obviously  desirable  that  the  person  who 
is  to  receive  the  money  should  have  as  much  power  as 
possible  of  realising  his  security,  whether  by  receipt  of 
the  rents  or  by  selling  or  pledging  the  land  ;  at  the  same 
time  it  is  also  desirable  that  the  ownership  of  the  land, 
subject  to  the  payment  of  the  money,  should  remain  as 
much  as  possible  ia  the  same  state  as  before,  and  that 
when  the  money  is  paid,  the  persons  to  whom  it  was  due 
should  no  longer  have  anything  to  do  with  the  property. 
These  desirable  objects  are  accomphshed  by  conveyancers 
by  means  of  the  creation  of  a  long  term  of  years,  say 
1000,  which  is  vested  (when  the  parties  to  be  paid  are 
numerous,  or  other  circumstances  make  such  a  course 
desirable),  in  trustees,  upon  trust  out  of  the  rents  and 
profits  of  the  premises,  or  by  sale  or  mortgage  thereof 
for  the  whole  or  any  part  of  the  term,  to  raise  and  pay 
the  money  required,  as  it  may  become  due,  and  upon 
trust  to  permit,  the  owners  of  the  land  to  receive  the 
residue  of  the  rents  and  profits.  By  this  means  the 
parties  to  be  paid  have  ample  security  for  the  payment 
of  their  money.  Not  only  have  their  trustees  the  right 
to  receive  on  their  behalf  (if  they  think  fit)  the  whole 
accruing  income  of  the  property,  but  they  have  also 
power  at  once  to  dispose  of  it  for  1000  years  to  come,  a 
power  which  is  evidently  almost  as  effectual  as  if  they 
were  enabled  to  sell  the  fee  simple.  Until  the  time  of 
payment  comes  the  owner  of  the  land  is  entitled,  on  the 
other  hand,  to  receive  the  rents  and  profits,  by  virtue  of 
the  trust  under  which  the  trustees  may  be  compelled  to 
permit  him  so  to  do.  So,  if  part  of  the  rents  should  be 
required,  the  residue  must  be  paid  over  to  the  owner ; 
but  if  non-payment  by  the  owner  should  render  a  sale 
necessary,  the  trustees  will  be  able  to  assign  the  property, 
or  any  part  of  it,  to  any  purchaser  for  1000  years  without 
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any  rent.     But  until  these  measures  may  be  enforced,  the  The  owner- 
ownership  of  the  land,  subject  to  the  payment  of  the  land,  subject 
money,    remains   in   the   same   state   as   before.     The  *"  *'j^  P^y" 

ment,  re- 

trustees,  to  whom  the  term  has  been  granted,  have  only  maina  as 
a  chattel  interest ;  the  legal  seisin  of  the  freehold  remains  ^  °^^' 
with  the  owner,  and  may  be  conveyed  by  him,  or  devised 
by  his  will,  or  will  descend  to  his  heir,  in  the  same  manner 
as  if  no  term  existed,  the  term  all  the  while  still  hanging 
over  the  whole,  ready  to  deprive  the  owner  of  all  sub- 
stantial enjoyment,  if  the  money  should  not  be  paid. 

If,  however,  the  money  should  be  paid,  or  should  not 
ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over  the 
property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becoming 
unnecessary  or  incapable  of  taking  effect  {n).  This 
proviso  for  cesser,  as  it  is  called,  makes  the  term  endure  Proviso  for 
so  long  only  as  the  purposes  of  the  trust  require  ;  and, 
when  these  are  satisfied,  the  term  expires  without  any 
act  to  be  done  by  the  trustees  ;  their  title  at  once  ceases, 
and  they  cannot,  if  they  would,  any  longer  intermeddle 
with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  without  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 
The  lands,  in  such  cases,  it  should  be  observed,  may  not, 
and  seldom  do,  belong  to  one  owner  for  an  estate  in  fee 
simple.  The  terms  of  which  we  are  now  speaking  are 
most  frequently  created  by  marriage  settlements,  and 

{n)  See  Sugd.  V.  &  P.  621. 
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are  the  means  almost  invariably  used  for  securing  the 
portions  of  the  younger  children ;  whilst  the  lands  are 
settled  on  the  eldest  son  in  tail  (o).  But,  on  the  son's 
coming  of  age,  or  on  his  marriage,  the  lands  are,  for  the 
most  part,  as  we  have  before  seen'(^),  resettled  on  him 
for  life  only,  with  an  estate  tail  in  remainder  to  his 
unborn  eldest  son.  The  owner  of  the  lands  is  therefore 
probably  only  a  tenant  for  life,  or  perhaps  a  tenant  in 
tail.  But,  whether  the  estate  be  a  fee  simple,  or  an 
estate  tail,  or  for  life  only,  each  of  these  estates  is,  as  we 
have  seen,  an  estate  of  freehold  (q),  and,  as  such,  is 
larger,  in  contemplation  of  law,  than  any  term  of  years, 
however  long.  The  donsequence  of  this  legal  doctrine 
is,  that  if  any  of  these  estates  should  happen  to  be  vested 
in  any  person,  who  at  the  same  time  is  possessed  of  a 
term  of  years  in  the  same  land,  and  no  other  estate 
should  intervene,  the  estate  of  freehold  wiU  infallibly 
swallow  up  the  term,  and  yet  be  not  a  bit  the  larger. 
The  term  will,  as  it  is  said,  be  merged  in  the  estate  of 
freehold  (r).  Thus,  let  A.  and  B.  be  tenants  for  a  term 
of  1000  years,  and  subject  to  that  term  let  C.  be  tenant 
for  his  life  ;  if  now  A.  and  B.  should  assign  their  term  to 
C.  (which  assignment  under  such  circumstances  is  called 
a  surrender),  C.  will  still  be  merely  tenant  for  life  as  before. 
The  term  will  be  gone  for  ever  ;  yet  C.  will  have  no  right 
to  make  any  disposition  to  endure  beyond  his  own  life. 
He  had  the  legal  seisin  of  the  lands  before,  though  A.  and 
B.  had  the  possession  by  virtue  of  their  term  ;  now,  he 
will  have  both  legal  seisin  and  actual  possession  during 
his  life,  and  A.  and  B.  will  have  completely  given  up 
all  their  interest  in  the  premises.  Accordingly,  if  A. 
and  B.  should  be  trustees  for  the  purposes  we  have 
mentioned,  a  surrender  by  them  of  their  term  to  the 
legal  owner  of  the  land,  will  bring  back  the  ownership 


(o)  See  the  form  of  settlement 
given  in  Part  VI.,  post . 
{p)  Ante,  p.  104, 


(q)  Ante,  p.  65. 
(r)  3    Prest.    Conv. 
ante,  pp.  371,  402. 


219.     See 
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to  the  same  state  as  before.    By  the  Eeal  Property  Surrenders 
Act,  1845  (s),  a  surrender  in  writing  of  an  interest  in  ^y  ^ggd. 
any  tenements  or  hereditaments,  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  shall  be  void  at  law 
unless  made  by  deed. 

The  merger  of  a  term  of  years  is  sometimes  occasioned  Accidental 

msrffGr 

by  the  accidental  union  of  the  term  and  the  immediate 
freehold  in  one  and  the  same  person.     Thus,  at  common 
law,  if  the  trustee  of  the  term  purchased  the  freehold,  or 
if  it  were  left  to  him  by  the  will  of  the  former  owner,  or 
descended  to  him  as  heir  at  law,  in  each  of  these  cases 
the  term  would  merge.     So  if  one  of  two  joint  holders  of 
a  term  obtained  the  immediate  freehold,  his  moiety  of 
the  term  would  merge  ;    or  conversely  if  the  sole  owner 
of  a  term  obtained  the  immediate  freehold  jointly  with 
another,  one  moiety  of  the  term  would  merge,  and  the 
joiat  ownership  of  the  freehold  would  continue,  subject 
only  to  the  remaining  moiety  of  the  term  (t).     Merger, 
being  a  legal  incident  of  estates,  formerly  occurred  quite 
irrespectively  of  the  trusts  on  which  they  were  held  ; 
but  equity  did  its  utmost  to  prevent  any  injury  being 
sustained  by  a  cestui  que  trust,  the  estate  of  whose 
trustee    might   accidentally  have   merged.     In   equity.  Merger  in 
indeed,  the  intention  of  the  parties  was  chiefly  regarded  ;  "'^"^  ^' 
and  any  interest  in  land,  which  merged  at  law,  contrary 
to  such  intention,  on  the  acquisition  by  the  owner  of 
some  larger  estate  in  the  same  land,  was  treated  in  equity 
as  an  equitable  interest  still  subsisting  (u).    The  common 

(s)  Stat.   8  &  9  Vict.   c.   106,  worth,  ih.  608,  618  ;   Saunders  v. 

s.  3,  repealing  stat.  7  &  8  Vict.  Bournford,  Rep.  t.  Finch,  424  ; 

0.  76,  s.  4,  to  the  same  efEect ;  see  Burrell  v.  Egremont,  7  Beav.  205, 

ante,  p.  168,  n.  {/).  226,  232  ;  Grice  v.  Shaw,  10  Hare, 

(t)  Sir   Ralph   Bovy's   case,    1  76 ;    Chambers  v.   Kingham,   10 

Vent.  193,  195  ;  Co.  Litt.  186  a  ;  Ch.  D.  321  ;   see  3  Prest.  Conv. 

Burton's  Compendium,  pi.  900.  315  sq. ;    1  Wms.  V.  &  P.  367, 

(m)  Thorn     v.     Nevmian,     3  368, 481,  2nd  ed. 
gwanst,    603 ;     Nurse    v,     Y^r- 
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law,  however,  though  it  did  not  recognise  the  trusts 
of  equity,  yet  took  notice  in  some  few  cases  of  property 
Estates  held  being  held  by  one  person  in  right  of  another,  or  in  autre 
*  ■  droit,  as  it  is  called  ;  and  in  these  cases  the  general  rule 
was,  that  the  union  of  the  term  with  the  immediate 
freehold  would  not  cause  any  merger,  if  such  union  were 
occasioned  by  the  act  of  law,  and  not  by  the  act  of  the 
party.  Thus,  if  a  term  were  held  by  a  person,  to  whose 
wife  the  immediate  freehold  afterwards  came  by  descent 
or  devise,  such  freehold,  coming  to  the  husband  in  right 
of  his  wife,  would  not  have  caused  a  merger  of  the  term  (x). 
So,  if  the  owner  of  a  term  made  the  freeholder  his  execu- 
tor, the  term  would  not  have  merged  (y)  ;  for  the  exe- 
cutor is  recognised  by  the  law  as  usually  holding  only  for 
the  benefit  of  creditors  and  legatees  ;  but  if  the  executor 
himself  were  the  legatee  of  the  term,  it  seems  that,  after 
all  the  creditors  have  been  paid,  the  term  would  still 
merge  (z).  And  if  an  executor,  whether  legatee  or  not, 
holding  a  term  as  executor,  purchased  the  immediate 
freehold,  the  better  opinion  was  that  this,  being  his  own 
act,  would  occasion  the  merger  of  the  term,  except  so 
far  as  respects  the  rights  of  the  creditors  of  the  testator  (a). 
Merger  since  But  the  Judicature  Act  of  1873  (6)  provided  that  there 
Judicature  should  not,  in  future,  be  any  merger  by  operation  of  law 
Acts.  only  of  any  estate,  the  beneficial  interest  in  which  would 

not  be  deemed  to  be  merged  or  extinguished  in  equity. 
And  since  this  enactment  took  effect,  there  is  no  longer 
any  merger  at  law  of  a  term  upon  the  tenant's  acquisition 
of  the  reversion  or  the  landlord's  acquisition  of  the  term, 
if  the  intention  of  the  parties  to  the  transaction  appear 
to  be  that  no  such  merger  shall  take  place  (c).     And  such 

(x)  Doe  d.   Blight  v.'  Pett,  11  507,  13th  ed. 

A.  &  E.  842  ;   Jones  v.  Davies,  5  (a)  Sugd.  V.  &  P.  505, 13th  ed. 

H.  &  N.  766,  7  H.  &  N.  507.  (6)  Stat.  36  &  37  Vict.  c.  66, 

{y)  Co.  Litt.  338  b.  s.  25,  sub-s.  4,  which  by  stat.  37 

(z)  3    Prest.    Couv.   310,   311.  &  38  Vict.  c.  83  commenced  on 

See  Law  v.  Urhvin,  16  Sim.  377,  the  1st  Nov.,  1875. 

and    Lord   St.    Leonards'    com-  (c)  Snow  v.   Boycott,   1892,   3 

ments  on  this  case,  Sugd.  V.  &  P.  Ch.  110  ;   Ingle  v.  Vaughan  Jen- 
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intention  need  not  be  expressly  declared,  but  may  be 
implied  from  the  nature  of  the  transaction  or  the  acts  of 
the  parties  either  at  the  time  of  the  transaction  (c)  or 
even  subsequently  thereto  {d).  If,  however,  no  such 
intention  is  shown,  the  lesser  estate  or  interest  will  still 
merge  in  the  greater,  as  before  (e). 

There  was  formerly  another  method  of  disposing  of  a  The  term 
term  when  the  purposes  for  which  it  was  created  had  been  ™een  lept^^ 
accomplished.    If  it  were  not  destroyed  by  a  proviso  on  foot. 
for  cesser,  or  by  a  merger  in  the  freehold,  it  might  have 
been  kept  on  foot  for  the  benefit  of  the  owner  of  the 
property  for  the  time  being.     A  term,  as  we  have  seen, 
is  an  instrument  of  great  power,  yet  easily  managed  ; 
and  in  case  of  the  sale  of  the  property,  it  might  have  been 
a  great  protection  to  the  purchaser.     Suppose,  therefore, 
that,  after  the  creation  of  such  a  term  as  we  have  spoken 
of,  the  whole  property  had  been  sold.     The  purchaser, 
in  this  case,  often  preferred  having  the  term  still  kept  on 
foot,  and  assigned  by  the  trustees  to  a  new  trustee  of  his  Assignment 
own  choosing,  in  trust  for  himself,  his  heirs  and  assigns  ;  attend  the 
or  as  it  was  technically  said,  in  trust  to  attend  the  inheri-  inheritance. 
tance.      The   reason  for  this  proceeding  was  that  the 
former  owner  might,  possibly,  since  the  commencement 
of  the  term,  have  created  some  incumbrance  upon  the 
property,   of  which  the  purchaser  was  ignorant,   and 
against  which,  if  existing,  he  was  of  course  desirous  of 
being  protected.     Suppose,  for  instance,  that  a  rent-  Case  of  a 
charge  had  been  granted  to  be  issuing  out  of  the  lands,  '^^^  '"  ^'^^^' 
subsequently  to  the  creation  of  the  term  :    this  rent- 
charge  of  course  could  not  affect  the  term  itself,  but  was 
binding  only  on  the  freehold,  subject  to  the  term.     The 
purchaser,  therefore,  if  he  took  no  notice  of  the  term, 

kins,  1900,  2  Ch.  368  ;  Thellusson  Fktcher,  1917,  1  Ch.  339  ;  cf.  Be 

V.  Liddard,  ib.  635  ;   Capital  and  Attkins,  1913,  2  Ch.  619. 

Counties  Bank  v.  Shades,  1903,  (d)  Lea  v.  Thursby  ;   Re  Flet- 

1    Ch.    631,    652,    653  ;     Lea   v.  cher,  ubi  sup. 

Thursby,   1904,   2   Ch.   57  ;    Se  (e)  Re  Attkins,  1913, 2  Ch.  619. 
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bought  an  estate,  subject  not  only  to  the  term,  but  also 
to  the  rent-charge.     Of  the  existence  of  the  term,  how- 
Consequence    ever,  we  suppose  him  to  have  been  aware.     If  now  he 
of  the  term,     should  have  procured  the  term  to  be  surrendered  to  him- 
self, the  imknown  rent-charge,  not  being  any  estate  in 
the   land,   would  not  have  prevented  the  union  and 
merger  of  the  term  in  the  freehold.     The  term  would  con- 
sequently have  been  destroyed,  and  the  purchaser  would 
have  been  left  without  any  protection  against  the  rent- 
charge,  of  the  existence  of  which  he  had  no  knowledge, 
nor  any  means   of  obtaining  information.     The  rent- 
charge  by  this  means  became  a  charge,  not  only  on  the 
legal  seisin,  but  also  on  the  possession  of  the  lands,  and 
was  said  to  be  accelerated  by  the  merger  of  the  term  (/). 
The  preferable  method,  therefore,  always  was  to  avoid 
The  term        any  merger  of  the  term  ;  but  on  the  contrary,  to  obtain 
been  assigned  an  assignment  of  it  to  a  trustee  in  trust  for  the  purchaser, 
to  attend  the  j^jg  i^eirs  and  assigns,  and  to  attend  the  inheritance.     The 

inheritance. 

trustee  thus  became  possessed  of  the  lands  for  the  term 
of  1000  years  ;  but  he  was  boimd,  by  virtue  of  the  trust, 
to  allow  the  purchaser  to  receive  the  rents  and  exercise 
what  acts  of  ownership  he  might  please.  If,  however, 
any  unknown  incumbrance,  such  as  the  rent-charge 
in  the  case  supposed,  should  have  come  to  light,  then 
was  the  time  to  bring  the  term  into  action.  If  the  rent- 
charge  should  have  been  claimed,  the  trustees  of  the 
term  would  at  once  have  interfered,  and  informed  the 
claimant  that,  as  his  rent-charge  was  made  subsequently 
to  the  term,  he  must  wait  for  it  till  the  term  was  over, 
which  was  in  effect  a  postponement  sine  die.  In  this 
manner  a  term  became  a  valuable  protection  to  any 
person  on  whose  behalf  it  was  kept  on  foot,  as  well  as  p, 
source  of  serious  injury  to  any  incumbrancer,  such  as  the 
grantee  of  the  rent-charge,  who  might  have  neglected  to 
procure  an  assignment  of  it  on  his  own  behalf,  or  to 

if)  3  Prest.  Conv.  460, 
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obtain  a  declaration  of  trust  in  his  favour  from  the  legal 
owner  of  the  term.  For  it  will  be  observed  that,  if  the 
grantee  of  the  rent-charge  had  obtained  from  the  persons 
in  whom  the  term  was  vested  a  declaration  of  trust  in  his 
behalf,  they  would  have  been  bound  to  retain  the  term, 
and  could  not  lawfully  have  assigned  it  to  a  trustee  for 
the  purchaser. 

If  the  purchaser,  at  the  time  of  his  purchase,  should  If  the  pur- 
have  had  notice  of  the  rent-charge,  and  should  yet  have  notice  of  the 
procured  an  assignment  of  the  term  to  a  trustee  for  his  incumbrance 
own  benefit,  the  Court  of  Chancery  would,  on  the  first  his  purchase, 
principles  of  equity,  have  prevented  his  trustee  from  ^'^  "^f,"  ^  °* 
making  any  use  of  the  term  to  the  detriment  of  the 
grantee  of  the  rent-charge  (g).    Such  a  proceeding  would 
evidently  be  a  direct  fraud,  and  not  the  protection  of  an 
innocent  purchaser  against  an  unknown  incumbrance. 
To  this  rule,  however,  one  exception  was  admitted,  which  ^^  exception, 
reflects  no  great  credit  on  the  gallantry,  to  say  the  least, 
of  those  who  presided  in  the  Court  of  Chancery.     In  the 
common  case  of  a  sale  of  lands  in  fee  simple  from  A.  to  B., 
it  was  holden  that,  if  there  existed  a  term  in  the  lands, 
created  prior  to  the  time  when  A.'s  seisin  commenced,  or 
prior  to  his  marriage,  an  assignment  of  this  term  to  a  Dower  barred 
trustee  for  B.  might  be  made  use  of  for  the  purpose  of  ment  of  term, 
defeating  the  claim  of  A.'s  wife,  after  his  decease,  to  her 
dower  out  of  the  premises  (h).     Here  B.  evidently  had 
notice  that  A.  was  married,  and  he  knew  also  that,  by 
the  law,  the  widow  of  A.   would,  on  his  decease,  be 
entitled  to  dower  out  of  the  lands.    Yet  the  Court  of 
Chancery  permitted  him  to  procure  an  assignment  of 
the  term  to  a  trustee  for  himself,  and  to  tell  the  widow 
that,  as  her  right  to  dower  arose  subsequently  to  the 
creation  of  the  term,  she  must  wait  for  her  dower  till 


{g)   Willoughby  v.  Willoughby  (h)  Sugd.  V.  &  P.  510,   13th 

1  T.  R.  763,  1  R.  R.  397.  ed.  ;  Co.  Litt.  208  a,  n.  (1). 
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the  term  was  ended.  We  have  already  seen  (i),  that,  as 
to  all  women  married  after  the  1st  of  January,  1834, 
the  right  to  dower  has  been  placed  at  the  disposal  of 
their  husbands.  Such  husbands,  therefore,  had  no 
need  to  request  the  concurrence  of  their  wives  ia  a  sale 
of  their  lands,  or  to  resort  to  the  device  of  assigning  a 
term,  should  this  concurrence  not  have  been  obtained. 


The  owner  of        When  a  term  had  been  assigned  to  attend  the  inheri- 
ta  c      b"    t  tance,  the  owner  of  such  inheritance  was  not  regarded, 

to  an  atten-    in  consequence  of  the  trust  of  the  term  in  his  favour,  as 
dant  term        ,       •  ■   j.        j.     i  i        x 

had  a  real       havmg  any  mterest  of  a  personal  nature,  even  m  con- 
estate,  templation  of  equity ;    but  as,  at  law,  he  had  a  real 
estate  of  inheritance  in  the  lands,  subject  to  the  term,  so 
in  equity  he  had,  by  virtue  of  the  trust  of  the  term  in  his 
favour,  a  real  estate  of  inheritance  in  irmnediate  posses- 
Term  atten-    sion  and  enjoyment  (k).     If  the  term  were  neither  sur- 
struotion  of^"   rendered  nor  assigned  to  a  trustee  to  attend  the  inheri- 
'^^-               tance,  it  was  still  considered  attendant  on  the  inheritance, 
by  construction  of  law,  for  the  benefit  of  all  persons 
interested  in  the  inheritance  according  to  their  respective 
titles  and  estates. 

Act  to  render       In  1845,  however,  an  Act  was  passed  "  to  render  the 
^e  ^s^ig°-      assignment   of   satisfied   terms   unnecessary "  (1).     This 
fied  terms       Act   provides  (m),   that   every  satisfied  term   of  years 
minecessary.    ^j^j^j^^  either  by  express  declaration  or  by  construction 
of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  that  day  absolutely  cease  and  deter- 
mine as  to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  shall  be  attendant  as  aforesaid,  except 
that  every  such  term  of  years  which  shall  be  so  attendant 

(i)  Ante,  p.  354.  (I)  Stat.  8  &  9  Viet.  c.  112. 

(k)  Sugd.  V.  &  P.  790,  11th  (m)  Sect.  1  ;  see  1  Wms.  V.  & 

ed.  ;   see  lie  Gibbon,  1909,  1  Ch.  P.  366,  n.  (j/),  2nd  ed. 
367,  378. 
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as  aforesaid  by  express  declaration,  although  thereby 
made  to  cease  and  determine,  shall  afiord  to  every  person 
the  same  protection  against  every  incumbrance,  charge, 
estate,  right,  action,  suit,  claim,  and  demand,  as  it  would 
have  afforded  to  him  if  it  had  continued  to  subsist,  but 
had  not  been  assigned  or  dealt  with,  after  the  said  thirty- 
first  day  of  December,  1845,  and  shall,  for  the  purpose 
of  such  protection,  be  considered  in  every  court  of  law  and 
of  equity  to  be  a  subsisting  term.  The  Act  further  pro- 
vides (n)  that  every  term  of  years  then  subsisting,  or 
thereafter  to  be  created,  becoming  satisfied  after  the 
thirty-first  day  of  December,  1845,  and  which,  either  by 
express  declaration  or  by  construction  of  law,  shall  after 
that  day  become  attendant  upon  the  inheritance  or 
reversion  of  any  land,  shall,  immediately  upon  the  same 
becoming  so  attendant,  absolutely  cease  and  determine 
as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  become  attendant  as  aforesaid  (o).  In 
the  first  two  editions  of  this  work  some  remarks  on  this 
Act  were  inserted  by  way  of  appendix.  These  remarks 
have  since  been  omitted,  not  because  the  author  changed 
his  opinion  on  the  wording  of  the  Act,  but  because  the 
remarks,  being  of  a  controversial  nature,  seemed  to  him 
to  be  scarcely  fitted  to  be  continued  in  every  edition  of  a 
work  intended  for  the  use  of  students,  and  also  because 
the  Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  community.  Experience  has  in  fact  shown  that  the 
cases  in  which  purchasers  enjoy  their  property  without 
any  molestation  are  infinitely  more  numerous  than  those 
in  which  they  are  compelled  to  rely  on  attendant  terms 

(n)  Stat.  8  &  9  Vict.  c.  112,  is  not  an  attendant  term  within 

B.  2  ;    see  Anderson  v.   Pignet,  this  Act ;  Shaw  v.  Johnson,  1  Dr. 

L.  E.  8  Ch.   180,   188 — 190  ;    1  &  Sm.  412  ;    and  that  the  Act 

Wms.  V.  &  P.  366,  367,  2nd  ed.  does  not   apply  to   a   mortgage 

(o)  It  has  been  decided  that  a  term  created  by  sub-demise  of 

term    of    years    assigned    to    »  leaseholds  ;   Se  Moore  &  Hvlm's 

trustee  in  trust  for  securing  a  Contract,  1912,  2  Ch.   105 ;    see 

mortgage     debt,     and     subject  next  chapter, 
thereto  to  attend  the  inheritance, 
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for  protection ;  so  tliat  the  saving  of  expense  to  the 
generality  of  purchasers  seems  greatly  to  counterbalance 
the  inconvenience  to  which  the  very  small  minority  may 
be  put  who  have  occasion  to  set  up  attendant  terms  as 
a  defence  against  adverse  proceedings.  And  it  is  very 
possible  that  some  of  the  questions  to  which  this  Act 
gives  rise  may  never  be  actually  litigated  in  a  Court  of 
Justice. 

Enlargement         By  the  Conveyancing  Act,  1881  (p),  where  land  is 
tlee^""^    held   for   an  unexpired  residue   of  not  less  than  two 

simple.  hundred  years  of  a  term,  which  was  originally  of  not  less 

than  three  hundred  years,  without  any  trust  or  right  of 
redemption  in  favour  of  the  freeholder  or  reversioner, 
and  without  any  rent,  or  with  a  rent  which  is  of  no 
money  value  (q),  or  has  been  released  or  has  ceased  to  be 
payable,  then  the  term  may  be  enlarged  into  a  fee  simple 
by  a  declaration  to  that  effect,  made  by  deed  by  any  of 
the  following  persons  (namely)  :  (1)  Any  person  bene- 
ficially entitled  in  right  of  the  term,  whether  subject  to 
any  incumbrance  or  not,  to  possession  of  any  land  com- 
prised in  the  term  (r) ;  (2)  any  person  being  in  receipt  of 
income  as  trustee,  in  right  of  the  term,  or  having  the 
term  vested  in  him  in  trust  for  sale,  whether  subject  to 
any  incumbrance  or  not ;  (3)  any  person  in  whom,  as 
personal  representative  of  any  deceased  person,  the  term 
is  vested,  whether  subject  to  any  incumbrance  or  not. 
The  fee  simple  so  acquired  is  in  general  subject  to  the 
same  trusts,  executory  limitations  over,  rights  and 
equities  as  the  term  ;  and  includes  the  fee  simple  of  all 
mines  and  minerals  not  severed  in  right  or  in  fact  at  the 
time  of  the  enlargement.     Such  a  term  as  aforesaid  may 

(p)  Stat.  44  &  45  Vict.  c.  41,  (r)  In  the  case  of  a  married 

s.  65.  woman,  the  concurrence  of  her 

(q)  See  Be  Chapman  &  Hobbs,  husband  is  required,  unless  she 

29  Ch.  D.  1007  ;  of.  Re  Smiik  &  {je  entitleci  for  her  separate  use,  , 
Sm,  39  Ch,  D,  1009,  n, 
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be  so  enlarged,  although  it  have  not  the  freehold  as  the 
immediate  reversion  thereon  ;  but  not  if  liable  to  be 
determined  by  re-entry  for  condition  broken,  or  created 
by  sub-demise  out  of  a  term  incapable  of  enlargement  to 
fee  simple  (s). 

{s)  Stat.  45  &  46  Vict.  u.  39,  s.  11. 
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CHAPTER   II. 


OF   A   MORTGAGE    OF  LAND. 


We  have  seen  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.     We  will  now  con- 
sider the  nature  of  the  interests  in  land,  which  are  created 
by  a  mortgage.     At  the  present  day  what  is  generally 
understood  by  the  term  mortgage  is  a  conveyance  of  land  What  is  a 
or  other  property  as  security  for  the  payment  of  money.  ™^°^  ^^^^ 
Mortgages  are  most  frequently  made  to  secure  the  repay- 
ment of  money  borrowed  by  the  owner  of  the  property 
mortgaged  ;   in  which  case  he  incurs  a  debt,  or  personal  Mortgagor's 
obligation   to   repay   out   of  whatever  means  he  may  hability  to 
possess  (b)  :    unless,  indeed,  it  should  have  been  agreed  repay, 
that  he  should  not  be  under  any  personal  liability  of 
repayment  (c).     Such  mortgages,   however,   usually  in- 
clude an  express  covenant  for  repayment.     But  in  so 
far  as  a  mortgage  is  a  transfer  of  property,  its  object  is 
to  confer  on  the  mortgagee  a  proprietary  right,  by  exer- 
cising which  he  will  be  enabled  to  raise  the  money  payable 
to  him  ;    so  that  he  shall  have  the  means  of  securing 
himself  from  loss  in  the  event  of  his  debtor  being  per- 
sonally imable  to  pay,  or  of  attaining  the  desired  end, 
where  there  is  no  personal  liability  to  payment.     But 
though  the  object  of  a  mortgage  of  land  is  nothing  more 
than  to  pledge  the  land  as  security  for  a  money  payment, 
the  form  which  this   transaction  has   usually  assumed 

(a)  Ante,  p.  542.  223,  1899,  1  Q.  B.  885. 

(6)  Bac.   Abr.   Mortgage   (D) ;  (c)  Mathew    v.    Blackmore,    1 

Yates  V.    Aston,   4   Q.    B.    182  ;  H.  &  N.  762. 
Barnes  v.  Glenton,  1898,  2  Q.  B. 
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in  modern  EnglisH  Law  is  such  that  the  interests  of 
the  parties  are  of  a  very  complicated  nature.  For, 
as  we  shall  see,  a  mortgagee  of  land  occupies  one  position 
at  law,  and  another  in  equity. 


Origin  of 

term 

mortgage. 


Early  forms 
of  mortgage. 


The  origin  of  the  term  mortgage  appears  in  Glan- 
ville  (d),  in  whose  time  either  land  or  goods  might  be 
pledged  as  security  for  a  debt.  A  pledge  of  land  was 
efiected  by  a  conveyance  thereof  to  the  creditor  to  hold 
until  the  debt  was  paid,  with  an  agreement  either  that 
the  creditor  should  apply  the  rents  and  profits  in  reduc- 
tion of  the  debt,  or  that  he  should  receive  them  without 
any  liability  to  account.  In  the  latter  case  the  trans- 
action was  called  mortuum  vadium  (which  in  French  is 
mort  gage,  whence  mortgage) ;  because,  although  the 
debtor  might  redeem  the  land  on  payment  of  the  prin- 
cipal sum,  in  the  meantime  it  was  dead  or  unprofitable 
to  him.  The  object  of  the  mortuum  vadium  was  to  give 
the  creditor  the  profits  of  the  land  in  lieu  of  interest ; 
the  taking  of  which,  under  the  name  of  usury,  was 
anciently  regarded  as  an  unchristian  abomination  (e). 
But  these  ancient  methods  of  pledging  lands  seem  to 
have  fallen  out  of  use  at  an  early  date,  and  to  have  been 
succeeded  by  a  more  stringent  contract,  under  which  the 
land  was  given  in  pledge  until  a  certain  day  fixed  for 
payment,  with  a  stipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 


(d)  Glanv.  lib.  a.  c.  6—8. 

(e)  See  Plowden  on  Usury, 
Part  I.  Interest  was  first  allowed 
by  law  by  stat.  37  Hen.  VIII. 
c.  9,  by  which  also  interest  above 
ten  per  cent,  was  forbidden.  By 
stat.  13  Anne,  o.  15  (12  Anne, 
St.  2,  c.  16,  in  Ruflfhead),  the 
legal  rate  of  interest  was  reduced 
to  five  per  cent.,  which  remained 
the  highest  rate  of  interest  that 
could  be  lawfully  taken  upon  the 
mortgage  of  any  lands,  tenements 


or  hereditaments,  or  any  estate 
or  interest  therein,  until  all  the 
laws  against  usury  were  repealed 
in  1 854.  Any  rate  of  interest  to 
which  the  parties  may  agree  may 
now  be  taken  on  a  mortgage  of 
lands.  See  stats.  5  &  6  Will.  IV. 
c.  41  ;  2  &  3  Vict.  c.  37  ;  13  &  14 
Vict.  c.  56  ;  17  &  18  Vict.  c.  90  ; 
Mainland  v.  Upjohn,  41  Ch.  D. 
126  ;  1  Wms.  V.  &  P.  486,  2nd 
ed. 
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in  fee  (/).     Then  it  came  to  be  the  practice  to  enfeoff 

the  creditor  in  fee  in  the  first  instance,  with  a  proviso 

for  re-entry  on  payment.     Thus  Littleton  (g)  describes 

a  mortgage  as  a  feoffment  upon  condition  that  if  the  Mortgage  in 

feoffor  pay  to  the  feoffep  on  a  certain  day  a  certain  sum  ^ay. 

of  money  then  the  feoffor  may  re-enter.     And  he  says 

that  this  is  called  a  mortgage  because,  if  the  feoffor  do 

not  pay,  then  the  land  pledged  is  taken  from  him  for 

ever  and  so  dead  to  him.     We  have  seen  however  that 

the  term  mart  gage  had  been  used  earlier  in  a  different 

sense.     Still  Littleton's  derivation  may  help  the  reader 

to  remember  the  nature  of  the  transaction  now  called  a 

mortgage  at  law.     For  what  is  now  called  a  mortgage  of 

land  is  a  conveyance  thereof  from  one  to  another  for  an 

estate  in  fee,  or  other  estate,  which  is  to  be  determined 

or  re-conveyed  on  condition  of  the  payment  of  money  by 

the  former  on  a  certain  day.     And  at  law,  if  the  condition  Construction 

be  broken  by  non-payment  of  the  money  at  the  appointed  °(.  ^^w*"^  ^'^^^ 

time,  the  estate  of  the^person,  to  whom  the  land  was  so 

conveyed,   becomes   absolute,   or   discharged   from   the 

condition.     So  that,  at  law,  he  will  be  entitled  to  hold 

the  land,  as  his  own,  for  all  the  estate  limited  to  him. 

For  in  the  Courts  of  Law  the  parties  were  held  to  the 

terms  of  their  bargain,  by  which  the  land  was  to  be 

redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited  by 

the  debtor  (A). 

This  strict  construction  of  a  mortgage  appears  to  Relief  given 
have  prevailed  for  a  long  time.     But  at  length  a  mort-  j°  ^u\ty!^°'^'^ 
gagor,  who  had  failed  to  pay  on  the  appointed  day, 
obtained  relief  in  the  Court  of  Chancery  against  the  for- 
feiture, which  he  had  so  incurred.     It  is  not  very  clear 

(f)  See  Glanv.  x.  6,  7  ;  Bract.  {h)  Bao.  Abr.  Mortgage  (D) ; 
268  b  ;  Co.  Litt.  216—218  ;  Y.  B.  22  Hen.  VI.  57,  pi.  7  ;  7 
Madox,  Form.  Angl.  Nos.  560—  Edw.  IV.  3,  4,  pi.  7,  10  ;  Bro. 
562,  569,  579,  589  ;  P.  &  M.  Hist.  Abr.  Condicions,  203  ;  Litt.  ss. 
Eng.  Law,  ii.  25,  117SJ.  332,337. 

(g)  Sects.  332  aq. 
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when  (i)  or  on  what  ground  (k)  this  equitable  jurisdiction 
was  first  exercised.  But  in  the  reign  of  Charles  I.  it  was 
established  as  equity  {I)  that  a  mortgagor  should  be 
allowed  to  redeem  his  estate  after  the  legal  day  of  pay- 
ment had  gone  by ;  and  the  Court  of  Chancery,  on 
application  by  the  mortgagor  after  the  time  fixed  for 
redemption  had  elapsed,  would  decree  that  the  mort- 
gagee should,  on  repayment  of  all  that  was  due  to  him, 
reconvey  the  estate  to  the  mortgagor  (m). 

Principles  The   main   principles   of   equity   in  respect   of  the 

respecting       redemption  of  mortgages  were  settled  in  the  reign  of 

mortgages.      Charles  II.,  about  the  time  when  modern  equity  began 

to  take  shape  as  a  system  of  rules  resting  upon  principles 

evolved  from  precedent  (n).     The  first  principle  estab- 

The  equity  of  lished  was  that  of  the  mortgagor's  equity  of  redemption  ; 

redemption,    ^-^^.i  is,  that  the  mortgagor,  or  any  one  standing  in  his 

place,  shall  be  admitted  in  equity  to  redeem  a  mortgage 

after  the  day  fixed  by  the  contract  for  redemption  is 

gone  by,  and  the  estate  has  become  forfeited  at  law  (o). 

It  was  further  laid  down  as  a  general  rule,  subject  to 

very  few  exceptions  (p)  that  wherever  a  conveyance  of 

an  estate  is  originally  intended  as  a  security  for  money. 


*Irredeem- 
able  deben- 
ture?. 


(i)  Suits  for  redeeming  mort- 
gages appear  to  have  been 
brought  in  Queen  Elizabeth's 
reign  :  1  Cal.  cxlv.  69,  71,  77, 
79,  105,  111,  125,  &c.  ;  2  Cal. 
5,  14,  15,  27,  33,  35,  &;c.  ;  and 
see  Langford  v.  Barnard  (37 
Eliz.)  and  Barnahy  v.  Greene 
(9  .lac.  I.)  in  Tothill,  tit.  Mort- 
gage. See  also  Selden  Socy. 
vol.  X.,  p.  137,  pi.  141,  a  suit 
in  the  reign  of  Hen.  VI.  to 
redeem,  on  the  ground  of  fraud, 
a  mortgage  before  it  had  become 
absolute  at  law. 

(Ic)  It  would  appear  from  what 
is  said  by  Sir  G.  Gary  (Master  in 
Chancery  1599— 1612)  that  relief 
was  first  given  in  cases  of  failure 
to  pay  at  the  appointed  time 
by  accident,  or  of  some  trifling 


default,  and  was  afterwards  ex- 
tended to  all  cases  of  forfeiture 
of  mortgaged  land  by  failure 
to  pay  money  when  due  ;  see 
Cary  1. 

(!)  Ante,  p.  171. 

(m)  Hotc  v.  Vigures,  1  Ch.  Rep. 
18  ;    Welden  v.  Rallison,  ib.  91. 

(n)  Ante,  p.  176. 

(o)  See  Tarn  v.  Turner,  39 
Ch.  D.  456. 

(p)  Under  stat.  8  Edw.  VII. 
u.  69,  s.  8,  the  *debentures  of  a 
company  registered  under  the 
Companies  Acts  of  1862  or  1908 
(as  to  which,  see  Wms.  Pers. 
Prop.  331  sg.,  344,  17th  ed.)  may 
be  made  irredeemable  or  redeem- 
able only  on  the  happening  of 
some  remote  contingency  or  the 
expiration  of  some  long  period. 
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whether  this  intention  appear  from  the  deed  itself  or  by 
any  other  instrument  or  even  by  parol  evidence  (q),  it  is 
always  considered  in  equity  as  a  mortgage  and  redeem-  Cannot  be 
able  ;   even  though  there  is  an  express  agreement  of  the  agreenient.^ 
parties  that  it  shall  not  be  redeemable,  or  that  the  right 
of  redemption  shall  be  confined  to  a  particular  time, 
or  to  a  particular  description  of  persons  (r).     In  other 
words,  it  was  estabhshed  that  no  agreement  of  the  parties 
to  a  mortgage,  that  the  mortgage  should  not  be  redeem- 
able according  to  the  rules  of  equity,  should  have  any 
effect  in  equity  (s).     This  principle  is  shortly  summed  up 
in  the  phrase  "  once  a  mortgage,  always  a  mortgage  "  (t). 
Upon  this  principle  it  was  further  held  that  any  attempt "  Clogging  " 
to  fetter  the  equity  of  redemption  with  any  other  con-  redemption" 
dition  than  the  payment  of  principal,  interest,  and  costs 
should  be   void  (?').     It   was   also   considered  that,   in 
equity,  the  right  of  the  mortgagee  was  to  the  money 
secured,  and  he  held  the  land  only  as  security  for  his 
money  ;    so  that  in  equity  he  had  a  mere  charge  for  the  in  equity, 
amount  due  to  him,  even  though  he  were  absolute  tenant  ^  ^arle^onlv* 
in  fee  at  law.     It  was  therefore  decided  that  the  benefit  and  is 
of  a  mortgage  should  go,  along  with  the  rest  of  the  mort-  estate, 
gagee's  personal  estate,  to  his  executor  or  administrator, 
not  his  heir  (v).     And  although  at  common  law  the  estate 

{q)  Prec.  Cli.  526  ;   England  v.  Ch.  D.  524  ;   Be  Wallis,  Ex  parte 

Codrim^tom,  1  Eden,  169  ;"Fc™om  Lickorish,    25    Q.    B.    D.    176; 

V.  Bethell,  2  Eden,  110  ;   1  Coote  Noakes  v.  Bice,  1902,  A.  C.  24  ; 

on  Mortgage,  oh.  iii.  sect.  3.  Bradley  v.   Carritt,   1903,  A.   C. 

(r)  Co.  Litt.  205  a,  note  (1)  ;   1  2,53;    Morgan  v.  Jeffreys,  1910, 

Coote  on  Mortgage,  ch.  iii.  sect.  2.  1  Ch.  620  ;    British  South  Africa 

(s)  Price  v.   Perrie,  2   Freem.  Co.  v.  De  Beers,  &c.,  Ltd.,  1910, 

258  ;    Salt  v.  Marqius  of  Xorth-  1  Ch.  354,  2  Ch.  502,  reversed  on 

amp^oji,  1892,  A.  C.  1  ;  Samuels,  the  factp,   1912,   A.   C.   52;    cf. 

Jarrah,  <tc.,  Corpn.,  1904,  A.  C.  Biggs  v.  Hoddinott,  1898,  2  Ch. 

323;  Fairclo-ughv.  Swan  Brewery  307;    Santley  v.   Tl'iWe,  1899,  1 

Co.,  Ltd.,  1912,  A.  C.  565 ;    cf.  Ch.    747  ;     Kreglinger    v.     Neio 

Beeve  v.  Li,ile,  1902,  A.  C.  461.  Patagonia  Meat,  <fcc.,  Ltd.,  1914, 

(«)  Lord  Nottingham,  C,  New-  A.  C.  25.     By  stat.  58  &  59  Vict. 

comb    V.    Bonham,    1    Vern.    7  ;  c.    25,    solicitor   mortgagees   are 

Howard  v.  Harris,  ih.  33.  allowed  to  charge  profit  costs. 

(u)  Jennings  v.  Ward,  2  Vern.  (v)  Thornborough  v.   Baker,   1 

520  ;    Jam69  V.  Kerr,  40  Ch.  D.  Ch.  Ca.  283  ;    3  Swanst.  628. 
449,  459  ;    Field  v.  Hopkins,  44 
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of  a  mortgagee  in  fee  would  go  to  his  heir  or  devisee,  yet 
in  equity  the  heir  or  devisee  was  held  a  mere  trustee 
thereof  for  the  executors  or  administrator  (w).  Con- 
sequently, in  equity  the  mortgagor  was  regarded  as  the 
owner  of  the  mortgaged  land,  subject  only  to  the  mort- 
gagee's charge  ;  and  the  mortgagor's  equity  of  redemp- 
tion was  treated  as  an  equitable  estate  in  the  land,  of  the 
same  nature  as  other  equitable  estates  (x). 


Form  of 
mortgage 
now  usual. 


Proviso  for 
reconvey- 


Covenant  to 
pay  the 
mortgage 
money  and 
interest. 


These  principles  of  equity  became  so  well  settled  and 
understood  that  no  substantial  change  was  made  in  the 
usual  form  of  a  mortgage.  And  at  the  present  day,  when 
the  repayment  of  a  loan  of  money  is  to  be  secured  by  a 
mortgage  of  land,  the  land  is  granted  to  the  creditor  in 
fee  simple,  with  a  proviso  for  reconveyance  of  the  land  to 
the  debtor  in  fee  on  payment  of  the  principal  sum  with 
interest  at  a  specified  rate  on  a  certain  day,  usually  six 
months  after  the  date  of  the  mortgage-deed.  By  the 
same  deed  the  mortgagor  generally  enters  into  a  personal 
covenant  to  pay  principal  and  interest  on  the  day 
appointed  for  reconveyance,  and  also  to  continue  to  pay 
interest  at  the  same  rate  in  case  of  failure  to  redeem  at 
the  appointed  time.  Until  the  six  months  are  passed 
the  mortgagor  has  a  legal  right  to  redeem  the  land  on 
the  day  named  for  repayment.  But  if  he  should  allow 
that  day  to  pass  without  payment  or  tender  of  the 
amount  due,  the  mortgagee's  estate  will  become  absolute 
at  law,  and  the  mortgagor  will  have  no  right  to  the  land 
save  his  equity  of  redemption  (y).  Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money  ;  and  there  is  rarely  any  intention  on 
either  side  that  the  loan  should  be  repaid  in  six  months. 
Nevertheless,  so  well  understood  is  the  construction 
placed  on  a  mortgage  in  equity,  so  firmly  established  is 


(ic)  2  Coote  on  Mortgage,  cli. 
Ixxix.  sect.  1. 

(x)  Casborne  v.  Scarfe,  1  Atk. 


fiOS.  fi05. 

(y)  See    Williams  v.    Morgan, 
1906,  1  Ch.  804. 
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tlie  mortgagor's  right  to  redeem  after  the  time  fixed  for 
payment  is  gone  by,  that  mortgage  deeds  are  always 
drawn  in  the  form  indicated.  All  that  is  expressed  is  an 
immediate  conveyance  of  the  land  to  the  mortgagee,  and 
the  agreement  for  reconveyance  on  payment  six  months 
after  ;  and  the  real  intention  of  the  parties  is  left  to  be 
carried  out  by  the  operation  of  the  rules  of  equity  (z). 

(z)  See  the  form  of  mortgage  given  in  Part  VI.,  post.     The  follow-  Stamps  on 
ing  duties  are  imposed  by  the  Stamp  Act,  1891,  stat.  54  &  55  Vict.  39,  mortgages, 
replacing  33  &  34  Vict.  c.  97,  as  amended  by  51  Vict.  c.  8,  s.  15  and 
schedule  : — 

Mortgage,  bond,  debenture,  covenant  (except  a  market- 
able security  otherwise  specially  charged  with  duty),  and 
warrant  of  attorney  to  confess  and  enter  up  judgment : 

(1)  Being  the  only  or  principal  or  primary  security 

(other  than  an  equitable  mortgage)  for  the 
payment  or  repayment  of  money  not  exceeding 
lOZ.      . 

Exceeding    lOZ.  and  not  exceeding  251. 

251. 

501. 

1001. 

1501. 

2001. 

2501. 

3001. 

For  every  100/  and   also   for   any   fractional 

part  of  lOOZ.  of  such  amount     .  .  .026 

(2)  Being  a  collateral  or  auxiliary  or  additional  or 
substituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the  princi- 
pal or  primary  security  is  duly  stamped  : 

For  every  lOOZ.  and  also  for  any  fractional 

part  of  100/.  of  the  amount  secured   .  .006 

But  the  whole  amount  of  duty  payable  under  or  by 
reference  to  this  paragraph  (2)  shall  not  exceed  10s. : 
Stat.  3  Edw.  VII.  c.  46,  s.  7. 

(3)  Being  an  equitable  mortgage  : 
For  every  100/.  and  any  fractional  part  of 

100/.  of  the  amount  secured  .  .010 

(4)  Transfer,  assignment,  disposition,  or  assignation 
of  any  mortgage,  bond,  debenture,  covenant 
(except  a  marketable  security),  or  of  any  money 
or  stock  secured  by  any  such  instrument,  or  by 
any  warrant  of  attorney  to  enter  up  judgment, 
or  by  any  judgment  : 

For  every  100/.,  and  also  for  any  fractional 
part  of  100/.,  of  the  amount  transferred, 
assigned  or  disposed,  exclusive  of  interest 
which  is  not  in  arrear  .  .  .006 

(  The  same  duty  as  a 
And  also  where  any  further  money  is  J     principal  security 
added  to  the  money  already  secured  I    'or  ™ch  further 
*'  ^  \    money. 


»  exceeding 

£ 

s. 

d. 

0 

0 

3 

25/'. 

0 

0 

8 

50/. 

0 

1 

3 

100/. 

0 

2 

6 

150/. 

0 

3 

9 

200/. 

0 

5 

0 

250/. 

f) 

6 

3 

300/. 

0 

7 

6 
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The  estate 
of  the 
mortgagee. 


Let  US  now  consider  the  interests  of  the  mortgagee 
and  mortgagor  in  the  mortgaged  land  during  the  con- 
tinuance of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires  at  law  the  fee  simple  and  seisin  of  the  land  (a), 
and  an  immediate  right  of  entry  into  actual  possession  (6). 
A  mortgagor  remaining  in  possession  is  at  law  in  no 
better  position  than  a  tenant  by  sufferance  (c).  The 
mortgagee  may  therefore  oust  him  at  his  pleasure,  either 
by  entry,  or  if  he  will  not  go  out  peaceably,  by  action. 
And  if  the  mortgagee  chooses  so  to  assert  his  legal  rights, 
the  mortgagor  will  have  no  right  to  resist  him  either  at 
law  (d)  or  in  equity  (e)  without  paying  the  amount  due 
on  the  mortgage  (/).  For  the  Courts  of  Equity  would 
never  interfere  to  prevent  a  mortgagee  from  taking 
possession  (g).     But  if  he  do  take  possession,  he  will 


(5)  Reconveyance,  release,   discharge,  surrender,   re- 
surrender,  warrant  to  vacate,  or  renunciation  of 
1  any  such  security  as  aforesaid,  or  of  the  benefit 

I  thereof,  or  of  the  money  thereby  secured  : 

I  For  every  1001.,  and  also  for  any  fractional 

part  of  100?.,  of  the  total  amount  or  value 
of  the  money  at  any  time  secured 
(See  Munro  v.  Inland  Revenue,  1896,  W.  N.  149.) 


£    s.    d. 


0     0     6 


(a)  See  Copestake  v.  Hoper, 
1908,  2  Ch.  10;  Cundiff  v. 
Fitzsimmons,  1911,  1  K.  B.  513  ; 
ante,  pp.  217,  218. 

(h)  Doe  d.  Roylance  v.  Light- 
foot,  8  M.  &  W.  553  ;  Rogers  v. 
Orazebrooh,  8  Q.  B.  895  ;  Ocean, 
(fee,  Corpn.  V.  Ilford  Gas  Co., 
1905,  2  K.  B.  493.  If,  however, 
the  mortgage  deed  contain  an 
express  proviso  (formerly  com- 
mon, but  now  unusual)  that  the 
mortgagor  shall  remain  in  pos- 
session until  the  day  fixed  for 
payment,  this  will  operate  as  a 
demise  by  the  mortgagee  to  the 
mortgagor  for  the  term  indicated, 
and  the  latter  will  have  a  legal 
right  to  possession  until  the  term 
has  expired  ;  see  Davidson,  Prec. 
Conv.  Vol.  II.  Part  II.  pp.  43— 
45,  4th  ed.  ;  notes  to  Keech  v. 
Hall,  1  Smith  L.  C. 


(c)  Notes  to  Keech  v.  Hall,  1 
Smith  L.  C.  ;  Re  Ind,  Coope  tfc 
Co.,  Ltd.,  1911,  2  Ch.  223,  231, 
232  ;  ante,  p.  544. 

(d)  Doe  d.  Boby  v.  Maisey,  8 
B.  &  C.  767. 

(e)  Heath  v.  Pugh,  6  Q.  B.  D. 
345,  359. 

(/)  By  Stat.  7  Geo.  II  o.  20, 
a.  1,  provision  was  made  for 
staying  the  proceedings  in  any 
action  of  ejectment  brought  by 
a  mortgagee,  on  payment  by  the 
mortgagor,  being  the  defendant 
in  the  action,  of  all  principal, 
interest,  and  costs  :  Doe  d.  Hurst 
V.  Clifton,  4  A.  &  E.  814.  See 
also  Stat.  15  &  16  Vict.  c.  76, 
ss.  219,  220,  repealed  (saving 
the  jurisdiction  thereby  con- 
ferred) by  46  &  47  Vict.  c.  49. 

(g)  2  Mer.  359  ;    6  Pri.  503. 
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become  liable  in  equity  to  account  very  strictly,  in  case 
of  subsequent  redemption,  for  the  rents  and  profits  and 
for  bis  management  of  the  land  (h) ;  so  strictly,  indeed, 
that  in  practice  a  mortgagee  avoids  taking  possession  of 
the  mortgaged  land,  save  as  a  last  resource.  As  wetave 
seen  {i),  at  law  the  estate  of  a  mortgagee  in  fee  passed  on 
his  death  to  his  heir  or  devisee,  though  in  equity  the 
heir  or  devisee  was  a  mere  trustee  for  the  mortgagee's 
executor  or  administrator,  who  became  entitled  to  the 
money  secured.  But  by  the  Conveyancing  Act,  1881  (j), 
on  the  death  after  that  year  of  a  sole  mortgagee  of  any 
freehold  estate  of  inheritance,  his  estate,  notwithstanding 
any  testamentary  disposition,  devolves  like  a  chattel 
real  upon  his  personal  representatives.  So  that  all  the 
rights  and  obligations,  legal  as  well  as  equitable,  of  a  sole 
mortgagee  of  freeholds  now  pass  on  his  death  to  his 
executor  or  administrator. 

We  have  seen  that,  during  the  continuance  of  the  The  estate 

^.  ,        ,  .         .      .     of  the  mort- 

security,   the  mortgagor  s  equity  of  redemption  is  in  gagor. 

equity  an  estate  in  the  mortgaged  land  {k).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as  any 
other  equitable  estate  ;  but,  being  subject  to  the  mort- 
gagee's charge,  it  is  of  course  not  so  beneficial  as  the 
estate  of  one  for  whom  land  is  held  on  a  simple  trust  (I). 
Thus  we  have  seen  that  a  mortgagor's  possession  is  not 
protected,  even  in  equity,  against  the  will  of  the  mort- 
gagee (m).  But  if  the  mortgagor  be  allowed  to  remain 
in  possession,  he  may  take  the  profits  for  his  own  use  Profits, 
without  liability  to  account  for  them  to  the  mortgagee  (n). 

(h)  He  has  to  account  for  what  (l)  Ante, 'p.  191. 

he  has,  or  but  for  his  wilful  de-  (m)  Ante,  p.  604. 

fault  might  have  received ;    see  (n)  2  Coote  on  Mortgage,  oh. 

3   Seton   on   Judgments,    1827,  Ixi.  sect.  2  ;    2  Seton  on  Judg- 

1898,  7th  ed.  ments,     1862,     1898,    7th    ed.  ; 

(i)  Ante,  pp.  601,  602.  Gaskell  v.  Gosling,  1896,  1  Q.  B. 

(/)  Stat.  44  &  45  Vict.  c.  41,  691  ;    Turner  v.   Wahh,  1909,  2 

s.  30  ;   ante,  pp.  255,  256,  278.  K.  B.  484,  494. 

(k)  Ante,  p.  602. 
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Waste. 


Alienation 
of  equity  of 
redemption. 


Succession 
after  death. 


Mortgagor's 
heir  or  devisee 
not  entitled 
to  have 
the  land 
exonerated. 


So  he  retains  generally  tlie  right  of  free  enjoyment 
incident  to  his  equitable  ownership  (o)  ;  nor  will  he  be 
restrained  from  waste  (p),  at  the  mortgagee's  instance, 
unless  the  latter  show  that  the  acts  contemplated  would 
impair  the  value  of  the  security  offered  to  him  (q),  or 
amount  to  wanton  destruction  (r).  An  equity  of  redemp- 
tion is  alienable  at  the  mortgagor's  pleasure  or  for  his 
debts,  in  the  same  way  as  any  other  equitable  estate 
which  is  not  a  simple  trust  estate  (s).  And  the  estate  of 
a  mortgagor  in  fee  is  real  estate  in  equity,  would  pass  as 
such  to  a  devisee  under  his  will  (i),  or  descend  to  his  heir, 
if  he  should  have  died  intestate,  and  now  devolves  to 
the  executors  or  administrator  on  trust,  subject  to  the 
mortgagor's  debts,  for  his  devisee  or  heir  (u).  Formerly^ 
on  the  death  of  a  mortgagor  of  land,  the  mortgage  debt 
was  primarily  payable,  like  all  other  debts,  out  of  his 
personal  estate  (x)  ;  so  that  his  heir  or  devisee  was 
entitled,  as  a  rule,  to  have  the  land  exonerated  from  the 
mortgage  at  the  expense  of  the  mortgagor's  general 
personal  estate  {y).  But  this  rule  was  reversed  by  the 
Real  Estate  Charges  Act,  1854,  commonly  called  Locke 
King's  Act,  and  the  Acts  amending  it(z).  And  now, 
under  these  Acts,  a  mortgagor's  heir  or  devisee  succeed- 
ing to  his  estate  in  the  mortgaged  land  is  not  entitled  to 
have  the  mortgage  debt  discharged  out  of  the  mort- 
gagor's personal  or  other  real  estate ;  but  the  land  so 
charged,  as  between  the  different  persons  claiming  under 
the  deceased  person,  is  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which  the  same  is  charged, 


(o)  Ante,  p.  198. 

ip)  Ante,  p.  121. 

(q)  Kimg  v.  Smith,  2  Hare, 
239,  244. 

(r)  Qoodman  v.  Kine,  8  Beav. 
379. 

{s)  Ante,  pp.  199,  200,  313— 
317  ;  Lewih  on  Trusts,  647,  650 
sq.,  675  sq.,  6th  ed.  ;  1031,  1034 
sq.,  1066  sq.,  12th  ed, 

(*)  3  Atk.  805, 


(u)  Ante,  pp.  29,  58,"76,  88, 
115,  139,  146,  196,  201,218,231, 
232,  236—240,  256,  264,  265, 
312,317,346,416,474,518.    " 

(x)  Ante,  pp.  20,  304,  305. 

(y)  2  Jarm.  Wills,  2039  sq.,  6th 
ed.  ;  Williams  on  Real  Assets, 
27. 

(z)  Stats.  17  &  18  Vict.  c.  113; 
30  &  31  Vict.  c.  69  ;  4Q  &  41  Vipt, 
c.  34,  ' 
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unless  the  mortgagor  shall  by  will,  deed,  or  other  docu- 
raent  have  signified  a  contrary  or  other  intention  (a). 
So  that  now,  as  a  rule,  a  mortgagor's  heir  or  devisee  must 
take  the  land  subject  to  the  mortgage  (b).  The  rule 
established  by  these  Acts  does  not  affect  the  right  of 
the  mortgagee  to  obtain  full  payment  of  the  mortgage 
debt  out  of  the  personal  estate  of  the  mortgagor  or 
otherwise  (c). 

As  the  mortgagor's  equity  of  redemption  is  an  estate  Lease  by 
in  the  contemplation  of  equity  only,  it  does  not  enable  ^°^S^Sor. 
him  to  create  any  legal  estate  or  interest  in  the  mort- 
gaged land  ;    not  even  a  lease  for  any  term  however 
short  ((?).     In  some  cases,  however,  there  was  inserted 


(a)  Stat.  17  &  18  Vict.  c.  113. 
And  a  general  direction  that  the 
debts  or  all  the  debts  of  a  testator 
shall  be  paid  out  of  his  personal 
estate  is  not  to  be  deemed  to 
be  a  declaration  of  an  intention 
contrary  to  or  other  than  the 
rule  established  by  Locke  King's 
Act,  unless  such  contrary  or 
other  intention  be  further  de- 
clared by  words  expressly  or  by 
necessary  implication  referring 
to  all  or  some  of  the  testator's 
debts  charged  by  way  of  mort- 
gage on  any  part  of  his  real 
estate  :  stat.  30  &  31  "Vict.  o.  69, 
s.  1.  Nor  is  such  contrary  in- 
tention to  be  deemed  to  be  sig- 
nified by  a  charge  of  or  direction 
for  payment  of  debts  upon  or  out 
of  residuary  real  and  personal  or 
residuary  real  estate  :  stat.  40  & 
41  "Vict.  c.  34  ;  see  Ee  Fleck,  37 
Ch.  D.  677. 

(6)  By  stat.  40  &  41  Vict.  c.  34, 
the  rule  of  Locke  King's  Act  is 
extended  to  the  case  of  a  mort- 
gage or  any  other  equitable 
charge  (including  any  lien  for 
unpaid  purchase-money)  on  any 
land  or  other  hereditaments,  of 
whatever  tenure,  belonging  to  a 
testator  or  an  intestate  ;  unless, 
in  the  case  of  a  testator,  he  shall 
^ithiii  the  meaning  of  the  Acts 


have  signified  a  contrary  inten- 
tion. See  Se  Cockcroft,  24  Ch.  D. 
94,  100  ;  Re  Kershaw,  37  Ch.  D. 
674  ;  Re  Anthony,  1892,  1  Ch. 
450;  Re  Fraser,  1904,  1  Ch 
726;  Re  Wilson,  1908,  1  Ch. 
839  ;  Re  Bowerman,  1908,  2  Ch. 
340. 

(c)  Stat.  17  &  18  Vict.  c. 
113. 

(d)  Doe  d.  Lord  Downe  v. 
Thompson,  9  Q.  B.  1037  ;  Lows 
V.  Telford,  1  App.  Cas.  414.  A 
lease  made  by  a  mortgagor, 
otherwise  than  under  an  express 
or  a  statutory  power,  is  void  as 
against  the  mortgagee  ;  and  as 
against  the  mortgagor  himself, 
his  successors  in  estate  and  the 
lessee,  it  can  only  take  effect 
legally  by  estoppel.  See  ante, 
p.  552  ;  Keech  v.  Hall,  1  Doug. 
21  ;  1  Smith  L.  C.  504,  10th  ed.  ; 
Alchorne  v.  Gomine,  2  Bing.  54  ; 
Webb  V.  Austin,  7  Man.  &  Gr. 
701  ;  Cuthhertson  v.  Irving,  6 
H.  &  N.  135  ;  Keith  v.  Qancia, 
1904,  1  Ch.  774.  But  a  lessee 
from  the  mortgagor  may  redeem 
the  mortgage,  arid  so  prevent 
his  ejectment  by  the  mortgagee  : 
Tarn  v.  Turner,  39  Ch.  D.  456. 
See  stat.  8  Edw.  VII.  c.  28,  s.  12, 
replacing  53  &  54  Vict.  o.  57 
as  to  cgmpensation  tg  persons 
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Express 
power  of 

leasing. 


Statutory 
power  of 
leasing. 


in  the  mortgage  deed,  by  agreement  between  the  parties, 
a  power  for  the  mortgagor  to  grant  leases ;  and  such  a 
power  operated  under  the  Statute  of  Uses  in  the  same 
manner  as  a  power  of  leasing  given  to  a  tenant  for  life 
by  a  settlement  (e).  But  under  the  Conveyancing  Act, 
1881,  if  the  mortgage  be  made  after  the  year  1881,  the 
mortgagor  while  in  possession  (/),  and  so  long  as  a  receiver 
of  the  income  of  the  mortgaged  property  has  not  been 
appointed  by  the  mortgagee,  or  when  a  receiver  so 
appointed  is  no  longer  acting  (g),  has  power  by  virtue  of 
that  Act  to  make  an  agricultural  or  occupation  lease  for 
any  term  not  exceeding  twenty-one  years  or  a  building 
lease  for  any  term  not  exceeding  ninety-nine  years  upon 
the  conditions  defined  in  the  Act  (A).  ,  And  any  such 
lease  made  in  compliance  with  these  conditions  mil  be 
valid  as  against  the  mortgagee  {i).  When  a  mortgagor 
exercises  this  statutory  power  of  leasing,  the  lessee 
obtains  a  term  in  the  land  vaUd  at  law  in  the  same 
manner  as  the  lessee  of  an  equitable  tenant  for  life 
obtains  a  legal  term  on  an  exercise  of  the  power  of 
leasing  given  by  the  Settled  Land  Act,  1882  (k).  But 
this  statutory  right  of  the  mortgagor  may  be  excluded 


*Mortgagor'i 
power  to 
accept  sur- 
renders of 
leases. 


occupying  agricultural  holdings 
under  a  contract  of  tenancy  with 
a  mortgagor. 

(e)  Ante,  n.  426 ;  Davidson, 
Prec.  Conv.  Vol.  II.  Pt.  II.  332, 
335,  n.,  4th  ed. 

(/)  The  mortgagor's  power  of 
leasing  is  exercisable  by  any 
person  deriving  title  under  the 
original  mortgagor,  except  an 
incumbrancer  so  deriving  title  ; 
Stat.  44  &  45  Vict.  c.  41,  s.  2  (vi.), 
amended  by  1  &  2  Ge<J.  V.  c.  37, 
s.  3  (10). 

(g)  The  Conveyancing  Act, 
1911  (1  &  2  Geo.  V.  c.  37),  s.  3 
(11),  deprived  the  mortgagor  of 
the  power  of  leasing  after  the 
appointment  of  a  receiver  (as  to 
which,  seeposi,  pp.  614  and  n.  (q), 
615)  and  so  long  as  the  receiver 
acts ;  during  which  time  the 
powers  of  leasing  conferred  by 


sect.  18  of  the  Act  of  1881  are 
to  be  exerciseable  by  the  mort- 
gagee ;  post,  p.  615. 

(h)  Stat.  44  &  45  Vict.  c.  41, 
s.  18.  *The  Conveyancing  Act, 
1911  (1  &  2  Geo.  V.  u.  37),  s.  3. 
empowers  mortgagors,  while  in 
possession,  and  so  long  as  a 
mortgagee's  receiver  has  not 
been  appointed  or  when  such  a 
receiver  is  no  longer  acting,  to 
accept  surrenders  of  leases  {ante, 
pp.  576,  586),  for  the  purpose 
only  of  enabling  a  new  lease 
authorised  hy  sect.  18  of  the  Act 
of  1881  to  be  granted  ;  and  such 
surrenders  are  good  as  against 
every  incumbrancer. 

(i)  Municipal,  die..  Building 
Society  v.  Smith,  22  Q.  B.  D.  70 ; 
Brovm  v.  Peto,  1900,  2  Q.  B.  653  ; 
King  v.  Bird,  1909,  1  K.  Bj  837. 

(k   Ante,  p  437. 
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or  restricted  by  agreement  between  ttie  parties  expressed 
in  the  mortgage  deed  or  otherwise  in  writing  (I) ;  and  in 
practice  a  stipulation  is  very  often  made  that  a  mort- 
gagor shall  not  exercise  his  statutory  power  of  leasing, 
or  that  he  shall  not  exercise  it  without  the  consent  of 
the  mortgagee.  It  is  important  for  a  mortgagee  clearly 
to  negative  the  mortgagor's  right  to  lease,  should  he  wish 
to  do  so  ;  for  a  contract  to  make  or  accept  a  lease  under 
the  statute  may  be  enforced  by  or  against  every  person 
on  whom  the  lease  would,  if  granted,  be  binding  (m). 
And  the  provisions  of  the  Act  are  to  be  construed  to 
apply,  so  far  as  circumstances  admit,  to  any  letting,  and 
to  any  agreement,  whether  in  writing  or  not,  for  leasing 
or  letting  (n).  But,  if  desired,  express  powers  of  leasing 
may  still  be  given  by  the  mortgage  deed  as  before  ;  and, 
what  is  more,  the  mortgagor's  statutory  powers  of  leasing 
may  be  enlarged  by  the  mortgage  deed  to  any  extent 
agreed  on  (o).  A  mortgagor's  statutory  powers  of  leasing 
may  be  applied  to  mortgages  made  before  the  year  1882, 
by  agreement  in  writing  between  mortgagor  and  mort- 
gagee made  after  1881  :  but  so  nevertheless  that  any 
such  agreement  shall  not  prejudicially  affect  any  right 
or  interest  of  any  mortgagee  not  joining  in  or  adopting 
the  agreement  (p). 

A  further  consequence  of  the  transfer  of  the  legal  Actions  by 
estate  to  the  mortgagee  upon  the  occasion  of  a  mortgage  ^°^  S^S°^- 
was  that  the  mortgagor  was  unable  to  bring  in  his  own 
name  any  action  at  law  to  recover  possession  of  the  1  and  {q). 
But  by  the  Judicature  Act  of   1873  (r),  a  mortgagor 

(1)  Stat.  44  &  45  Vict.  c.  41,  (r)  Stat.  36  &  37  Vict.  c.  66, 

s.  18,  sub-3.  13.  .3.  25,  sub-s.  5.     This  enactment 

(m)  Sect.  18,  sub-s.  12.  does  not  enable  a  mortgagor  to 

(re)  Sect.  18,  sub-s.  17.  enforce  by  action  a  right  of  entry 

(o)  Sect.  18,  sub-s.  14  ;   Public  for  breach  of  covenant  under  a 

Trustee  v.  Lawrence,  1912,  1  Ch.  proviso    contained    in    a    lease 

789.  made     before     the     mortgage ; 

ip)  Sect.  18,  sub-s.  16.  Matthews  v.  Usher,  1900,  2  Q.  B. 

(?)  Doe  d.  Marriott  v.  Edwards,  535  ;  Molyneux  v.  Richard,  1906, 

5  B.  &  Ad.  1065.  1    Ch.   34,   43.     But  where  the 


39 
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entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land,  as  to  which  no  notice 
of  his  intention  to  take  possession,  or  to  enter  into  the 
receipt  of  the  rents  and  profits  thereof,  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such  rents  and  profits,  or  to  pre- 
vent or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person. 


Mortgagee's  Let  US  now  consider  what  remedies  the  mortgagee 

remedies.        jj^g^g  |qj.  obtaining  the  repayment  of  his  loan.    And  first, 

at  any  time  after  the  day  fixed  for  repayment  in  the  deed, 

Suing  on  the   he  may  call  in  his  money,  and  in  the  event  of  non-pay- 

covenan  .        ment  may  sue  the  mortgagor  personally  on  the  covenant 

contained  in  the  mortgage  deed.     Secondly,   he  may 

Foreclosure,    foreclose  the   mortgage.     For   although   the   Courts   of 

Equity  allowed  the  mortgagor  an  equity  of  redemption 

after  the  day  fixed  for  payment,  they  would  not  permit 

him  to  continue  to  hold  the  mortgaged  land  for  an 

indefinite  time  after  the  mortgagee  had  applied  to  them 

to  enforce  repayment  (.s).     To  obtain  foreclosure  it  wiU 

be  necessary  for  the  mortgagee  to  take  proceedings  (t) 

against  the  mortgagor  in  the  Chancery  Division  of  the 

High  Court  (m),  claiming  that  an  account  may  be  taken 

of  the  principal  and  interest  due  to  him,  and  that  the 

mortgagor  may  be  directed  to  pay  the  same,  with  costs, 

by  a  day  to  be  appointed  by  the  Court,  and  that  in 


lease  was  made  after  the  year 
1881,  the  mortgagor  can  main- 
tain such  an  action  under  stat. 
44  &  45  Vict.  0.  41,  s.  10,  as  being 
a  person  entitled,  subject  to  the 
term,  to  the  income  of  the  land 
leased  ;  Turner  v.  WaUh,  1909,  1 
K.  B.  484  ;  see  ante,  pp.  559,  608. 

(s)  2  Coote  on  Mortgage,  ch. 
Ixxviii. 

(<)  Formerly  by  suit,  now  by 


action  commenced  by  writ  or 
originating  summons  :  R.  S.  C. 
Dec.  1885,  No.-  21  (Order  LV. 
r.  5  a)  ;   W.  N.  2  Jan.  1886. 

(u)  The  County  Courts  have 
the  jurisdiction  of  the  High 
Court  as  to  the  foreclosure  or 
redemption  or  enforcement  of 
any  mortgage,  charge  or  lien  for 
not  more  than  500Z.  :  stat.  51  & 
52  Vict.  c.  43,  s.  67. 
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default  thereof  he  may  be  foreclosed  his  equity  of  redemp- 
tion (x).  A  day  is  then  fixed  by  the  Court  for  payment ; 
which  day,  however,  may,  on  the  application  of  the 
mortgagor,  good  reason  being  shown  (y),  be  postponed 
for  a  time.  Or,  if  the  mortgagor  should  be  ready  to 
make  repayment,  before  the  cause  is  brought  to  a 
hearing,  he  may  do  so  at  any  time  previously  on  making 
proper  application  to  the  Court,  admitting  the  title  of 
the  mortgagee  to  the  money  and  interest  (2).  If,  how- 
ever, on  the  day  ultimately  fixed  by  the  Court,  the 
money  should  not  be  forthcoming,  an  order  will  be  made 
that  the  debtor  do  thenceforth  stand  absolutely  fore- 
closed from  all  equity  of  redemption  in  the  mortgaged 
premises  (a).  Such  an  order  is  considered  to  vest  in  the 
mortgagee  for  the  first  time  the  full  beneficial  title  to  the 
mortgaged  land  (6)  ;  which  he  will  thereafter  be  entitled 
to  keep  and  deal  with  as  his  own.  The  Court  may  now 
order  a  sale  of  the  mortgaged  property  in  foreclosure 
proceedings,  instead  of  foreclosure  (c).  Thirdly,  the  Entry  into 
mortgagee  may  take  possession,  as  we  have  seen  {d)  ;  po^^^ssion. 
though  at  the  risk  of  incurring  the  equitable  liabilities  of 
a  mortgagee  in  possession.  A  mortgagee  may  pursue  all 
these  remedies  at  once  (e).  Fourthly,  a  mortgagee  may  Sale  under 
sell  under  his  power  of  sale,  if  he  have  one.  For  in  P°""'"^  °^  ^^'^■ 
addition  to  the  remedy  by  foreclosure,  which,  it  will  be 
perceived,  involves  the  necessity  of  an  application  to  the 

{x)  3    Seton    on    Judgments,  (b)  Heath  v.  Pugh,  6  Q.  B.  D. 

1825,  7th  ed.  ;   Hill  v.  Rowlands,  345,  7  App.  Caa.  235.     By  stat. 

1897,  2  Ch.  361.  61  &  62  Vict.  c.  10,  s.  6,  an  order 

(«/)  Nanny  v.  Edwards,  i  Euss.  for  foreclosure  must  be  stamped  Stamp  on 

124  ;    Eyre  v.  Hanson,  2  Beav.  with  an  ad  valorem  stamp  as  a  foreclosure 

478.  conveyance   on   sale  ;     see  post,  order. 

(2)  Stat.  7  Geo.  II.  c.  20,  s.  2.  Part  VI. 

(a)  2    Seton    on    Judgments,         (c)  Stat.  44  &  45  Vict.  c.  41, 

1910,  7th  ed.     But  even  a  final  s.    25  ;     see   Wms.    Conv.    Stat. 

order  for  foreclosure  is  not  abso-  162  sq. 
lutely  conclusive,  and  there  are         (d)  Ante,  p.  604. 
circumstances    under    which    a         (e)  2  Coote  on  Mortgage,  ch. 

mortgagor   may    be   allowed   to  Ixiii.  sect.  3  ;   Lockhart  v.  Hardy, 

redeem  after  such  an  order  ;   see  9  Beav.  349  ;    Farrer    v.    Lacy, 

Campbell  v.  Holyland,  7  Ch.  D.  Hartland  <fc  Co.,  31  Ch.  D.  42  ; 

166.  Poulett  v.  Hill,  1893,  1  Ch.  277. 
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Express 
power  of  sale 
in  the  mort- 
gage deed. 


Mortgagor's 
concurrence 
cannot  be 
required. 


Statutory 
power  of  sale 
under  Lord 
Cranworth'fs 


under  Con- 
veyancing 
Act,  1881. 


Court,  it  has  long  been  usual  to  provide  a  more  simple 
and  less  expensive  remedy  in  mortgage  transactions  ; 
this  is  nothing  more  than  a  power  given  by  the  mortgage 
deed  to  the  mortgagee,  without  further  authority  to 
sell  the  premises,  in  case  default  should  be  made  in 
payment.  When  such  a  power  is  exercised,  the  mort- 
gagee, having  the  whole  estate  in  fee  simple  at  law,  is 
of  course  able  to  convey  the  same  estate  to  the  pur- 
chaser ;  and,  as  this  remedy  would  be  ineffectual,  if  the 
concurrence  of  the  mortgagor  were  necessary,  it  was 
decided  that  his  concurrence  cannot  be  required  by  the 
purchaser  (f).  The  mortgagee,  therefore,  is  at  any  time 
able  to  sell ;  but,  having  sold,  he  has  no  further  right  to 
the  money  produced  by  the  sale  than  he  had  to  the  lands 
before  they  were  sold.  He  is  at  hberty  to  retain  to  him- 
self his  principal,  interest  and  costs ;  and,  having  done 
this,  the  surplus,  if  any,  must  be  paid  over  to  the  mort- 
gagor. By  the  Act  commonly  called  "  Lord  Cranworth's 
Act  "  (gr),  a  power  of  sale  was  rendered  incident  to  every 
mortgage  or  charge  made  by  deed  executed  after  the 
passing  of  the  Act  on  any  hereditaments  of  any  tenure, 
unless  a  contrary  intention  were  declared  by  the  deed. 
But  it  was  nevertheless  usual  to  insert  an  express  power 
of  sale  in  mortgage  deeds  until  this  provision  of  Lord 
Cranworth's  Act  was  repealed  by  the  Conveyancing  Act, 
1881  (h).     By  the  latter  Act  (i),  a  mortgagee  of  any 


(/)  Corder  v.  Morgan,  18  Ves. 
344 ;  Clay  v.  Sharpe,  Sugd.  Vend. 
&  Pur.  Appendix,  No.  XIII.  p. 
1096,  11th  ed. 

(g)  Stat.  23  &  24  Vict.  c.  145 
(passed  28th  Aug.  1860),  part  2  ; 
see  also  sects.  32,  34.  See  Wms. 
Conv.  Stat.  137—140. 

(h)  Stat.  44  &  45  Vict.  c.  41, 
s.  71  ;  see  Wms.  Conv.  Stat. 
137—141,  251—253. 

(i)  Sect.  19.  By  the  Con- 
veyancing Act,  1911  (1  &  2  Geo. 
V.  0.  37),  s.  4,  the  power  of  sale 
conferred  by  s.  19  of  the  Act 
of  1881  was  extended,  in  cases 


where  the  mortgage  deed  has 
been  executed  after  the  year 
1911,  so  as  to  authorise  the 
making  of  restrictive  covenants 
(ante,  p.  198)  to  affect  any 
unsold  part  of  the  mortgaged 
property  or  the  property  sold, 
and  to  authorise  the  sale  of  the 
surface  of  the  mortgaged  property 
excepting  the  mines  and  of  the 
mines  apart  from  the  surface  (cf. 
ante,  p.  429),  with  or  without  the 
grant  or  reservation  of  the  rights, 
powers,  or  easements  therein 
specified. 
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property,  under  a  mortgage  made  hy  deed  after  the 
year  1881,  has  a  power  of  sale,  when  the  mortgage 
money  has  become  due,  to  the  same  extent  as  if  the 
power  had  been  expressly  conferred  by  the  mortgage 
deed.  But  a  mortgagee  is  not  to  exercise  this  statu- 
tory power  of  sale  unless  and  until  (i)  notice  requiring 
payment  of  the  mortgage  money  has  been  served  on 
the  mortgagor  or  one  of  several  mortgagors,  and 
default  has  been  made  in  payment  of  the  mortgage 
money,  or  part  thereof,  for  three  months  after  such 
service  ;  or  (ii)  some  interest  under  the  mortgage  is 
in  arrear  and  unpaid  for  two  months  after  becoming 
due  ;  or  (iii)  there  has  been  a  breach  of  some  provision 
contained  in  the  mortgage  deed  or  in  the  Act,  and  on  the 
part  of  the  mortgagor,  or  of  some  person  concurring  in 
making  the  mortgage,  to  be  observed  or  performed, 
other  than  and  besides  a  covenant  for  payment  of  the 
mortgage  money  or  interest  thereon  (k).  Power  is  Mortgagee's 
expressly  given  by  the  Act  to  a  mortgagee  exercising  his  go^evance 
statutory  power  of  sale  to  convey  the  property  sold  by  on  sale. 
deed  for  such  estate  and  interest  therein  as  is  the  subject 
of  the  mortgage,  freed  from  all  estates,  interests  and 
rights  to  which  the  mortgage  has  priority  (/).  The 
proper  application  of  the  purchase-money  by  the  mort- 
gagee is  also  provided  for  {m).  Where  a  conveyance 
is  made  in  professed  exercise  of  the  power  of  sale  con-  Protection  of 
ferred  by  the  Act,  the  title  of  the  purchaser  is  not  to  be  P^i^p^aser 

■^  '  '  against 

impeachable  on  the  ground  that  no  case  had  .arisen  to  irregular  sale. 
authorise  the  sale,  or  that  due  notice  was  not  given,  or 
that  the  power  was  otherwise  improperly  or  irregularly 
exercised  ;  but  any  person  damnified  by  an  unauthorised, 
or  improper,  or  irregular  exercise  of  the  power  is  to  have 
his  remedy  in  damages  against  the  person  exercising  the 

(k)  Stat.  44  &  45  Vict.  c.  41,  mortgagee  by  deed  to  convey  the 

ss.  20,  24.  legal    estate  ;     Be    Hodson    and 

(l)  Sect.  21,  sub-sect.   1  ;    see  Howes'  Contract,  35  Ch.  D.  668. 

1  Wms.  V.  &  P.  339,  340,  2nd  ed.  (m)  Sect.  21,  sub-sect.  3. 
This  does  not  enable  an  equitable 
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powef  (n).  All  these  statutory  provisions  respecting  a 
mortgagee's  power  of  sale  may  be  varied  or  extended  or 
entirely  excluded  by  the  terms  of  the  mortgage  deed  (o). 
But  it  is  now  usual  in  practice  to  rely  upon  the  statutory 
power  of  sale  instead  of  inserting  express  powers  for  the 
same  purpose  in  mortgage  deeds  (p). 


Mortgagee's 
power  to 
appoint 
receiver, 
insure  and 
cut  timber. 


Mortgagee's 
power  of 
leasing. 


The  same  Conveyancing  Act  contains  provisions 
enabling  a  mortgagee  under  a  mortgage  made  by  deed 
after  1881,  in  the  absence  of  stipulation  to  the  contrary, 
to  appoint  a  receiver  of  the  income  of  mortgaged  pro- 
perty, but  not  before  his  statutory  power  of  sale  shall 
become  exercisable  {q) ;  also  to  insure  against  fire,  under 
certain  conditions,  and  to  cut  and  sell  timber,  while  in 
possession  (r).  A  mortgagee  in  possession  under  a  mort- 
gage made  after  1881  is  also  empowered  by  the  same  Act, 
in  the  absence  of  stipulation  to  the  contrary,  to  grant  the 
same  leases  as  a  mortgagor  in  possession  is  thereby 
empowered  to  grant ;  and  leases  so  granted  will  be  good 
against  all  prior  incumbrancers  and  the  mortgagor  (.s). 


*Mortgagee's 
power  to 
accept  sur- 
renders of 
leases. 


(m)  Sect.  21,  sub-sect.  2  ;  see 
1  Wms.  V.  &  P.  337  sq.,  2nd  ed. 
By  the  Conveyancing  Act,  1911 
(1  &  2  Geo.  V.  ^.  37),  ».  5  (1), 
upon  any  sale  made  in  professed 
exercise  of  the  power  conferred 
on  mortgagees  by  the  Act  of 
1881,  a  purchaser  is  not,  and 
never  has  been,  either  before 
or  after  conveyance,  concerned 
to  see  or  inquire  whether  a  case 
has  arisen  to  authorise  the  sale, 
or  due  notice  has  been  given,  or 
the  power  is  otherwise  properly 
and  regularly  exercised. 

(o)  Sect.  19,  sub-sects.  2,  3. 

(p)  As  to  the  question  of  the 
expediency  of  relying  on  statu- 
tory powers,  see  Wms.  Conv. 
Stat.  141—144,  252,  253. 

(q)  Stat.  44  &  45  Vict.  c.  41, 
ss.  19,  24.  The  object  of  the 
appointment  of  a  receiver  is  to 
ensure  payment  of  the  interest 
out  of  the  income  of  the  mort- 
gaged  property   without   taking 


possession.  The  receiver  is  bound 
to  apply  the  income  (after  keep- 
ing down  outgoings)  in  payment 
of  the  interest,  but  to  pay  the 
surplus  to  the  mortgagor.  See 
Ga^kell  v.  Gosling,  1896,  1  Q.  B, 
691 — 693,  697  ;  WooUton  v.  Ross. 
1900,  1  Ch.  788  ;  White  v.  Mel 
calf,  1903,  2  Ch.  567  ;  Re  Metro, 
politan  Amalgamated  Estates,  Ltd. 
1912,  2  Ch.  497  ;  Yourell  v 
Hibernian  Bank,  Ltd.,  1918,  A.  C, 
372. 

(r)  Sects.  19,  23  ;  see  Wms. 
Conv.  Stat.  137,  139—141,  153— 
160. 

(s)  Sect.  18,  sub-s.  2  ;  ante, 
p.  608.  The  Conveyancing  Act, 
1911  (1  &  2  Geo.  V.  u.  37),  s.  3, 
"empowers  a  mortgagee,  while  in 
possession  or  after  he  has  ap- 
pointed a  receiver  and  so  long 
as  the  receiver  acts,  to  accept 
surrenders  of  leases  for  the  pur- 
pose only  of  enabling  a  new 
lease  authorised  by  sect.  18  of 
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And  by  the  Conveyancing  Act,  1911,  the  mortgagor's 
statutory  power  of  leasing  is  to  be  exercisable  by  the 
mortgagee  after  he  has  appointed  a  receiver  of  the  in- 
come of  the  mortgaged  property  and  so  long  as  the  receiver 
acts  (t).  But,  except  under  the  statutory  or  an  express 
power  of  leasing,  a  mortgagee  of  land  is  unable,  before 
foreclosure,  to  make  a  lease,  which  will  be  unconditionally 
binding  on  the  mortgagor  (u). 

By  the  Courts  (Emergency  Powers)  Act,  1914,  every  Restriction 
person  was  prohibited  during  the  continuance  of  the  mortgagee's 
Act  (x),  (a)  from  enforcing  any  judgment  or  order  for  remedies  by 

^.l,  \  °        -^    •'       ^,  ,        ,.  .Courts 

the  payment  or  recovery  of  any  sum  of  money,  to  which  (Emergency 
that  enactment  applied  (y),  and  (b)  from  levying  any  Po'«'«"'s)  Acts, 
distress,  taking  or  entering  into  possession  of  any 
property,  realising  any  security  (except  by  way  of  sale 
by  a  mortgagee  in  possession  (2)  )  or  forfeiting  any 
deposit  for  the  purpose  of  enforcing  or  in  default  of  the 
payment  or  recovery  of  any  such  sum  of  money,  without 
in  either  case  first  obtaining  the  leave  of  the  Court  as 
therein    provided  (a).     These    restrictions    applied    to 

the  Act  of  1881  to  be  granted,  (m)  Hungerford  v.  Clay,  9  Mod. 

and  such  surrenders  are  good  as  1  ;   Franklinski  v.  Ball,  33  Beav. 

against    all    prior    or    other    in-  560,  563  ;   Davidson,  Preo.  Conv. 

cumbrancers,    if    any,    and    the  Vol.  II.  Pt.  II.  335,  337,  4th  ed. 
mortgagor.  (x)  See  ante,  p.  299,  n.  (m). 

(t)  Stat.  1  &  2  Geo.  V.  c.  37,  (y)  See  ante,  p.  299  and  n.  (m). 

o.  3  (11)  ;    see  ante,  p.  608  and  (z)  See  Re   Wright  cfc  Thomp- 

n.  (h).  -ion's  contract,  1920,  1  Ch.  191. 

(a)  Stat.  4  &  5  Geo.  V.  c.  78,  ».  1  (1)  (passed  31st  Aug.,  1914)  ;  see 
s.  1  (2)  ;  Courts  (Emergency  Powers)  Rules,  1918  (consolidating  and 
amending  the  Rules  of  1914  and  amending  Rules),  and  further  Orders 
of  1918  ;  W.  N.  12th  Jan.,  16th  Mar.,  and  10th  Aug.,  1918.  By  an 
amending  Act  of  1916  (stat.  6  &  7  Geo.  V.  c.  18,  s.  1,  which  was  to  take 
effect  as  from  the  25th  May,  1916),  in  the  above  enactment :  (1)  the 
expression  "  enter  into  possession  "  was  to  include  the  appointment 
of  a  receiver  of  mortgaged  property  ;  (2)  the  provisions  relating  to 
foreclosure  were  to  extend  to  the  institution  of  proceedings  for  fore- 
closure or  sale  in  lieu  thereof,  and  {'^)  the  expression  "  mortgagee 
in  possession  "  was  to  include  a  mortgagee  who  before  the  passing 
of  the  Act  of  1914  had  appointed  a  receiver  who  was  still  in  possession 
or  receipt  of  the  rents  and  profits  of  the  mortgaged  property,  but  was 
not  to  include  a  mortgagee  of  property  other  than  land  or  some 
interest  in  land,  except  where  the  power  of  sale  had  arisen  and  notice 
of  the  intended  sale  had  been  given  prior  to  the  4th  Aug.,  1914. 
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mortgagees  under  mortgages  made  before  the  dtli  of 
August,  1914  (6),  and  they  will  remain  material,  after 
the  Act  shall  have  ceased,  to  the  title  to  any  land  com- 
prised in  such  a  mortgage  during  the  continuance  of  the 
Act.  But  as  any  person  entitled  to  the  benefit  of  the 
above  enactment  might  waive  it,  the  necessity  for 
obtaining  such  leave  of  the  Court  as  was  thereby  required 
might  be  dispensed  with  if  the  mortgagor  consented  (c). 

Under  the  Act  of  1914  it  had  been  held  that  the  expression  "mort- 
gagee in  possession  "  included  a  mortgagee  of  personal  chattels  as 
well  as  of  land  ;  Ziman  v.  Komata  Reef  Gold  Mining  Co.,  Ltd.,  1915, 
2  K.  B.  163  ;  Foster  v.  Barnard,  1916,  2  A.  C.  154.  The  Act  of  1914 
made  it  necessary  for  a  mortgagee  under  a  mortgage  within  the  Act 
suing  the  mortgagor  for  possession  of  the  mortgaged  property  to  obtain 
the  leave  of  the  Court,  not  to  the  issue  of  the  writ  in  the  action, 
but  before  any  writ  of  execution  could  be  issued  therein  for  enforcing 
a  judgment  for  possession  ;  see  Ness  v.  O'Neil,  1916,  1  K.  B.  706 ; 
National  Bank,  Ltd.  v.  Claffey,  1917,  2  I.  R.  281.  Under  the  Act  of 
1914  the  leave  of  the  Court  was  not  required  before  issuing  a  writ, 
or  summons  for  foreclosure,  or  for  making  an  order  for  foreclosure 
nisi,  but  was  only  necessary  for  making  an  order  for  foreclosure 
absolute  ;  Re  Farnol,  Irvine  &  Co.,  Ltd.,  1915,  1  Ch.  22  ;  Behagg  v. 
Palmer,  1914,  W.  N.  416.  But  under  the  Act  of  1916,  the  leave  of 
the  Court  had  to  be  obtained  for  issuing  a  writ  or  summons  for 
foreclosure  as  well ;  Reversionary  Interest  Society,  Ltd.  v.  Unwin, 
1917,  W.  N.  366.  It  was  held  that  a  contract  of  sale  by  a  mortgagee, 
who  had  not  entered  into  possession,  was  not  a  realisation  of  his 
security  within  the  meaning  of  the  above  enactment,  but  was  only  a 
step  towards  such  realisation,  and  was,  therefore,  not  void,  if  made 
without  first  obtaining  the  leave  of  the  Court,  but  that  the  leave  of 
the  Court  was  required  before  the  contract  could  lawfully  be  com- 
pleted by  payment  of  the  purchase-money  and  conveyance  ;  Bray- 
hrooli.s  V.  WJialey,  1919,  1  K.  B.  435.  It  was  held  in  Ireland  that  the 
expression  "  mortgagee  in  possession  "  as  used  in  the  above  Acts 
meant  a  mortgagee  who  had  gone  into  possession  without  any  leave 
from  the  Court,  and  that  a  mortgagee  who  had  entered  into  possession 
with  the  leave  of  the  Court  obtained  under  the  Act  of  1914  could  not 
lawfully  exercise  his  power  of  sale  without  a  further  order  of  the 
Court  authorising  him  to  realise  his  security  by  sale  ;  Be  Provident 
Association  of  Lvnd'on,  Ltd.  <fc  Gollogaly's  Contract,  1917,  1  I.  R.  240 : 
sed  qucere,  whether  this  case  would  be  followed  in  England. 

(/))  See   ante,    p-   '2'.i^,  n.    (m)  tracts    specified,    ante,    p.    299, 

They    may    possibly    extend   to  n.  (m). 

mortgages  made  on  or  after  that  (c)  Rr    Sandoiv,     Ltd.,     1916, 

date  to  secure  money  due  under  W.  N.  262,  263.     The  rule  is  that 

a  contract  made  before  that  date.  any    person     may     renounce     a 

And  in  favour  of  officers  or  men  privilege   given   to   him   for   his 

of   His   JIajesty's   Korces,   these  own  exclusive  beneKt  by  statute  ; 

restrictions    were    applicable    to  Great  Eastern   Ry.   Co.   v.    Gold- 

mortgages    made     by    them     to  .-onid,    9    App.    Cas.    927,    936 ; 

secure  sums  of  money  due  and  Toronto  Corpn.  ^ .  Russell,  1908, 

payable  in  jiursuance  of  the  con-  A.  C.  493,  500. 
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Under  the  Increase  of  Rent  and  Mortgage  Interest  Restriction 
(War  Eestrictions)  Act,  1915,  and  the  Acts  of  1917  and  mortgagee's 
1919  amending  it,  the  rate  of  interest  on  any  mortgage,  rights  and 

r61I16CllCS  DV 

to  which  those  Acts  applied,  was  prevented  from  being  Mortgage 
raised,    during   the   continuance   of  those  Acts,    as  to  ][{'esTrictio^r 
mortgages  under  the  Act  of  1915   above  the  standard  Acts. 
rate  of  interest  as  defined  in  that  Act,  and  as  to  mort- 
gages within  the  Act  of  1919  above  one-half  per  cent, 
per  annum  in  excess  of  such  standard  rate  of  interest  (d). 

{d)  Stats.  5  &  6  Geo.  V.  u.  97,  s.  1  (1)  ;  7  &  8  Geo.  V.  c.  25,  s.  5  ; 
9  Geo.  V.  0.  7,  ss.  1,  3,  4  ;  see  ante,  p.  581,  n.  (g),  as  to  the  duration  of 
those  Acts  and  as  to  what  houses  they  applied.     The  Act  of  1915  Mortgages 
(s.  2  (4)  )  applied  to  every  mortgage  where  the  mortgaged  property  within  the 
consisted  of  or  comprised  one  or  more  dwelling-houses,  to  which  that  Act  of  1915 — 
Act  applied,  or  any  interest  therein,  but  not  (a)  to  any  mortgage  com- 
prising one  or  more  dwelling-houses  to  which  that  Act  applied  and 
other  land,  if  the  rateable  value  of  such  dwelling-houses  was  less  than 
one-tenth  of  the  rateable  value  of  the  whole  of  the  land  comprised  in 
the  mortgage,  or  (b)  to  an  equitable  charge  by  deposit  of  title  deeds  or 
otherwise  (see  Jones  v.  ^Yoodv•ard,  1917,  W.  N.  61  ;  London  County, 
<i:c.,Bankv.Tompkin.f,  1918,  1  K.  B.  515),  or  (by  s.  2  (6)  of  the  Act  of 
1915,  as  amended  by  s.  7  of  the  Act  of  191?)  (c)  where  the  rent  pay- 
able in  respect  of  any  tenancy  of  a  dwelling-house  was  less  than  two- 
thirds  of  the  rateable  value  thereof,  to  any  mortgage  by  the  landlord, 
from  whom  the  tenancy  is  held,  of  his  interest  in  the  dwelling-house 
(but  in  this  case  the  Act  was  to  apply  in  respect  of  such  dwelling- 
house  as  if  no  such  tenancy  existed  or  had  ever  existed).     And  (by 
s.  2  (5)  of  the  Act  of  1915)"  where  that  Act  had  become  applicable  to 
any  mortgage  on  a  dwelling-house,  it  was  to  continue  to  apply  thereto, 
whether  or  not  the  dwelling-house  continued  to  be  one  to  which  that  within  the 
Act  applied.     The  Act  of  1919  (s.  4)  extended  the  Act  of  1916,  as  Act  of  1919. 
from  the  passing  of  the  Act  of  1919,  to  like  mortgages  of  houses 
within  the  Act   of  1919,  and  to  increases  made  since  the  25th  of 
Dec,  1918,  of  tlie  rate  of  interest  on  mortgages  within  the  Act  of 
1919.     By  the  Act  of  1915  (s.  20  (1,  b)  )  the  standard  rate  of  interest  Standard  rate 
meant  in  the  case  of  a  mortgage  in  force  on  the  3rd  Aug.,  1914,  of  interest, 
the  rate  of  interest  payable  at  that  date,  or,  in  the  case  of  a  mort- 
gage created  since  that  date,  the  original  rate  of  interest.     By  the 
Act    of   1915   (s.    1   (1)  )   the   amount   of   any   excess   of   mortgage 
interest  above  the  rate  thereby  permitted  was  made  irrecoverable, 
notwithstanding  any  agreement  to  the  contrary  ;   and  by  the  Act 
of  1917  (s.  5  (1)  )  any  sum  paid  on  account  of  such  excess  was  made 
recoverable  from  the  mortgagee  as  therein  provided.     And  the  Act 
of  1919  (s.  4  (1)  )  contained  like  provisions  as  to  such  excess  in  the 
case  of  mortgages  to  which  that  Act  applied.     The  above  enactments 
did  not  apply  to  any  mortgage  interest  which  accrued  due,  as  to  mort- 
gages under  the  Act  of  1916,  before  the  26th  Nov.,  1915,  and  as  to 
mortgages  within  the  Act  of  1919,  before  the  4th  Mar.,  1919  (Act  of 
1915,  s.  1  (l,i.),  amended  by  Act  of  1919,  s.  4(ii.) ),  or  where  the  rate  of 
mortgage  interest  had  been  increased  in  compliance  with  or  in  con- 
sequence of  a  notice  in  writing  demanding  either  repayment  of  the 
mortgage  or  an  increased  rate  of  interest,  and  given  prior  to  the 
4th  Aug.,  1914  (Act  of  1915,  s.  1  (1,  v.)  ).     The  Act  of  1919  (s.  3) 
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The  rate  of  interest  on  a  mortgage  can  only  be  raised 
either  with  the  mortgagor's  consent,  or  by  the  mort- 
gagee calling  in  his  money  and  refusing  to  allow  it  to 
remain  on  the  mortgage  except  on  payment  of  interest  at 
a  higher  rate.  The  mortgagee  under  any  mortgage  to 
which  those  Acts  applied  was  therefore  prohibited,  during 
the  continuance  of  those  Acts  (e),  and  so  long  as  interest 
at  the  standard  rate  or  other  rate  thereby  permitted  (/) 
was  paid  and  was  not  more  than  twenty-one  days  in 
arrear,  and  the  covenants  by  the  mortgagor  (other  than 
the  covenant  for  the  repayment  of  the  principal  money 
secured)  were  performed  and  observed,  and  so  long  as 
the  mortgagor  kept  the  property  in  a  proper  state  of 
repair  and  paid  all  interest  and  instalments  of  principal 
recoverable  under  any  prior  incumbrance  (g),  from 
calling  in  his  mortgage  or  taking  any  steps  for  exercising 
^  his  right  of  foreclosure  or  sale,  or  for  otherwise  enforcing 

his  security  or  for  recovering  the  principal  money 
secured  (h)  :  but  this  provision  was  not  (1)  to  apply  to  a 
mortgage  where  the  principal  money  secured  thereby 
was  repayable  by  means  of  periodical  instalments 
extending  over  a  term  of  not  less  than  ten  years  from  the 
creation  of  the  mortgage,  nor  (2)  to  affect  any  power  of 
sale  exercisable  by  a  mortgagee  who  was  (as  to  mortgages 
within  the  Act  of  1915)  at  the  25th  November,  1915,  or 
(as  to  mortgages  within  the  Act  of  1919)  at  the  4th  March, 
1919,  a  mortgagee  in  possession  (i),  nor  (3)  to  apply  in 
cases  where  the  mortgagor  consented  to  the  exercise  by 
the  mortgagee  of  the  powers  conferred  by  the  mortgage  ; 
and  (4)  if,  in  the  case  of  a  mortgage  of  a  leasehold  interest, 

allowed  an  increase  in  the  rate  of  interest  on  mortgages  under  the 
Act  of  1915  in  respect  of  the  period  for  which  the  Act  of  1915  was 
extended  by  the  Act  of  1919  (see  ante,  p.  582,  n.  {g)  ),  if  the  increase 
did  not  exceed  one-half  per  cent,  per  annum,  and  the  rate  of  interest 
when  so  increased  did  not  exceed  5  per  cent,  per  annum. 

(e)  See  ante,  p.  581,  n.  (</).  (h)  See  Welby  v.  Parker.  1916, 

f/)  See  ante,  p.  617  and  n.  (d).  2  Ch.  1. 

(g)  See  Walters  v.  White,  1917,  (i)  See  Walters  v.  White,  1917, 

W.  N.  14.  W.  N.  14. 
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the  mortgagee  satisfied  the  County  Court  that  his 
security  was  seriously  diminishing  in  value  or  was 
otherwise  in  jeopardy,  and  that  for  that  reason  it  was 
reasonable  that  the  mortgage  should  be  called  in  and 
enforced,  the  Court  might  by  order  authorise  him  to 
call  in  and  enforce  the  mortgage  (k).  These  provisions 
applied  to  all  mortgages  \7ithin  these  Acts  of  whatever 
date,  and  will  remain  material,  after  the  Acts  shall  have 
ceased,  to  the  title  to  any  land  comprised  in  such  a  mort- 
gage during  the  period  of  the  continuance  of  the  Acts. 

If  the  mortgagor  wish  to  pay  off  the  mortgage  after  Mortgagor's 
the  day  fixed  for  payment  is  past,  he  must,  as  a  rule, 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  writing  of  his  intention  to  do  so,  and  must  Notice  of 
punctually  pay  or  tender  the  money  at  the  expiration  pay  off. 
of  the  notice  (I).     For  if  the  money  should  not  be  then 
ready  to  be  paid,  the  mortgagee  will  be  entitled  to  fresh 
notice,  as    it    is  considered  reasonable  that  he  should 
have  time  afforded  him  to  look  out  for  another  invest- 
ment.    A  mortgagor  is,  however,  entitled,  if  he  think 
fit,  to  pay  the  mortgagee  six  months'  interest  in  advance, 
in  lieu  of  notice  (ni).     When  the  mortgagor  has  duly 
paid  or  tendered  the  money  due  from  him,  either  after 
proper  notice  or  with  due  interest  in  advance  instead, 
he  will  be  entitled  to  require  the  mortgagee  to  execute 
at  his  expense  a  reconveyance  of  the  legal  estate  in  the  Reconvey- 
mortgaged    land  (n).     And    to    enforce    this    right,    or  ^^'"^' 

(k)  Stat.  5  &  6  Geo.  V.  c.  97,  1892,  ]  Ch.  385. 

s.  1  (4),  amended  by  9  Geo.  V.  (m)  Johnson  v.  Evans,  W.  N. 

c.  7,  s.  4  (ii.).  1889,  p.  95,  61  L.  T.  18. 

(I)  Sharpnell  v.   Blake,  2  Eq.  (n)  Rourke  v.  Robinson,  1911, 

Ca.  Abr.  603,  pi.  34  ;    Smith  v.  1  Ch.  480  ;    of.   Webb  v.  Crosse, 

Smith,    1891,    3    Ch.    550 ;     see  1912,     1     Ch.     323.     See     ante, 

Bovill  V.  Endle,  1896,  1  Ch.  648.  p.  604,  n.  (z),  as  to  the  stamp  on 

But   this    rule    does    not    apply  a  reconveyance.     Reconveyance 

where   the   just   inference    from  may   be   effected    by   a   vesting 

the  transaction  is  that  the  mort-  order  in  certain  cases  ;    see  stat. 

gage  is  merely  temporary,  as  in  56  &  57  Vict.  c.  53,  s.  29  ;    Re 

the  case  of  a  mortgage  to  bankers  James'  Mortgage  Trusts,  1919,  1 

by  deposit  of  title  deeds  ;    Fitz-  Ch.  61. 
gerald's     Trustee     v.     Mellersh, 
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otherwise  duly  to  enforce  his  equity  of  redemption,  lie 
Redemption    raay  take  proceedings  (o)  for  redemption  in  the  Chancery 
Division  (p)  against  the  mortgagee  {q).     An  order  for 
sale  may  now  be  made  in  redemption  as  well  as  in  fore- 
closure  proceedings  (r).     Mortgages   made   to    societies 
BuMin^''^*"  constituted    under    the    Building    Societies,    Friendly 
Friendly  and   Societies  and  Industrial  and  Provident  Societies  Acts 
and'provident  ^^^  ^®  discharged,  without  reconveyance,  by  a  receipt 
Societies.        endorsed  on  the  mortgage  deed  (.s). 


La^e  of 
time  may 
bar  right  to 
redeem. 


A  mortgagor  may,  however,  lose  his  equity  of  redemp- 
tion by  lapse  of  time.  For  under  the  present  Statute  of 
Limitations  (t),  whenever  a  mortgagee  has  obtained 
possession  of  the  land  comprised  in  his  mortgage,  the 
mortgagor  cannot  bring  an  action  to  redeem  the  mort- 
gage but  within  twelve  (u)  years  next  after  the  time 
when  the  mortgagee  obtained  possession,  or  next  after 
any ,  written  acknowledgment  of  the  title  of  the  mort- 
gagor, or  of  his  right  to  redemption,  shall  have  been 
given  to  him  or  his  agent,  signed  by  the  mortgagee  (x). 
And  when  the  period  limited  by  the  Act  is  determined, 
the  mortgagor's  title  to  the  land  is  extinguished  (y).     So 


Mortgagee's 
costs. 


(o)  Formerly  by  suit,  now  by 
action  commenced  by  writ  or 
originating  summons  ;  R.  S.  C. 
Dec.  1885,  No.  21  (Order  LV. 
r.  5  a) ;   W.  N.  2  Jan.  1886. 

(p)  Or  in  the  County  Court, 
if  the  amount  be  not  more  than 
500Z.  ;    see  ante,  p.  610,  n.  {u). 

{q)  3  Seton  on  Judgments, 
1852,  7th  ed. 

(r)  Stat.  44  &  45  Vict.  o.  41, 
s.  25 ;  see  Wms.  Conv.  Stat. 
162  sq.  In  redemption  as  well 
as  in  foreclosure  proceedings  a 
mortgagee  is  entitled  to  be  paid 
his  costs  and  expenses  ;  and  will 
not  be  disallowed  his  costs  with- 
out positive  misconduct  on  his 
part ;  see  3  Seton  on  Judgments, 
1876,  7th  ed.  ;  National  Pro- 
vincial Bank  of  England  v. 
Games,  31  Ch.  D.  582;    Bmtrke 


V.  Bobinson,  1911,  1  Ch.  480,  487. 

(s)  See  2  Wms.  V.  &  P.  970 
sq.,  2nd  ed.  ;  Crosbie  Hill  v. 
Sayer,  1908,  1  Ch.  866.  Such_a 
receipt  is  exempt  from  stamp 
duty  ;  Old  Battersea,  d;c..  Build- 
ing Society  V.  Inland  Revenue 
Commrs.,  1898,  2  Q,  B.  294,  296. 

(t)  Stat.  37  &  38  Vict.  o.  57, 
s.  7. 

{u)  Formerly  twenty  ;  bystat. 
3  &  4  Will.  rV.  c.  27,  s.  28,  and 
the  previous  rule  of  equity ;  2 
Coote  on  Mortgage,  ch.  Ixxiv. 
sect.  1. 

{x)  See  Hyde  v.  Dallaway,  2 
Hare,  528  ;  Tnilock  v.  Robey,  12 
Sim.  402  ;  Lucas  v.  Dennison, 
13  Sim.  584 ;  Stansfield  v.  Hob- 
son,  16  Beav.  236. 

iv)  Stats.  3  &  4  Will.  IV.  c.  27, 
s.  34  ;    37  &  38  Vict.  u.  57,  s.  9. 
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that  when  a  mortgagee  has  been  in  possession  for  twelve 
years  without  giving  the  required  acknowledgment,  he 
becomes  absolutely  entitled  to  the  land  (2).  The  time 
so  limited  for  the  mortgagor  to  redeem  is  not  extended 
in  the  case  of  his  being  under  any  disability,  such  as 
lunacy  (a).  In  the  same  way  a  mortgagee's  rights  may  Mortgagee's 
be  barred  by  lapse  of  time,  if  he  allow  the  mortgagor  to  ^^  lapse^oT 
remain  in  possession  without  paying  principal  or  interest  ^^^^-  . 
and  without  acknowledgment  of  his  title  ;  in  which  case 
he  will  be  barred  from  taking  possession  twelve  years 
after  his  right  of  entry  accrued  (6),  and  will  be  barred 
from  taking  foreclosure  proceedings  or  suing  for  the 
money  secured  by  a  mortgage  of  land  twelve  years  after 
his  right  of  action  accrued  (c).  But  if  the  mortgagee 
obtain  from  the  mortgagor  any  payment  of  principal  or 
interest,  or  any  written  and  signed  acknowledgment  of 
his  title  or  right,  he  will  not  be  barred  from  any  of  his 
remedies  until  twelve  years  after  the  last  of  such  pay- 
ments or  acknowledgments  (d).  And  if  the  mortgagee, 
being  out  of  possession,  take  foreclosure  proceedings 
within  due  time,  he  will  not  be  barred  from  taking  or 
suing  for  possession  till  twelve  years  from  the  date  of 
the  order  for  final  foreclosure,  which  first  gave  him  the 
full  beneficial  title  to   the  land  (e).     The  mortgagee's 

(z)  Re  Loveridge,  1904,   1   Ch.  104,  119  ;    Harlock  v.  Ashberry, 

518;     Re  Metropolis,    <bc.,  Bdg.  19  Ch.  D.  539  ;  Hiigillv.  Wilkin- 

Socu.,  1911,  1  Ch.  698.  son,  38  Ch.  D.  480  ;   Ludbrook  v. 

(a)  Kinsman  v.  Rouse,  17  Ch.  Ludbrook,    1901,    2    K.    B.    96 ; 

D.  104 ;   Forster  v.  Patterson,  ib.  Bradshaw  v.   Widdrington,  1902, 

132.     This  is  different  from  the  2    Ch.    430.     But   if   the   mort- 

rule   of   equity   in   force   before  gagee,  or  the  person  standing  in 

1833  ;    see  2  Coote  on  Mortgage,  his  place,  should  be  under  any 

ch.  Ixxiv.  sect.  1.  of  the  disabilities  mentioned  in 

(6)  Ante,  p.  604.  the  Statute  of  Limitations  when 

(c)  See  Samuel  Johnson  &  the  right  to  sue  for  foreclosure 
Sons,  Ltd.  V.  Brock,  1907,  2  Ch.  or  possession  first  accrued,  it 
533,  536  ;  Wakefield  and  Barns-  appears  that  proceedings  may  be 
ley  Union  Bank,  Ltd.  v.  Yates,  talien  within  the  further  time 
1916,  1  Ch.  452.  now  allowed  in  case  of  disability  ; 

(d)  Stats.  3  &  4  Will.  IV.  c.  27,  see  stats.  3  &  4  Will.  IV.  c.  27, 
ss.  2,  14  ;  7  Will.  IV.  &  1  Vict.  ss.  16—18  ;  37  &  38  Vict.  c.  57, 
c.  28 ;  37  &  38  Vict.  c.  57,  ss.  8,  9 ;  ss.  3 — 5  ;  and  see  next  chapter. 
Wrixon  v.  Vize,  3  Dru.  &  War.  (e)  Heath  v   Pugh,  6  Q  B.  D. 
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title  to  the  land  is  extinguislied  when  his  lemedies  are 
barred  (/). 

Mortgages  for  Mortgages  of  freehold  lands  are  sometimes  made  for 
of  years.  ^  long  terms,  such  as  1000  years.  But  this  is  not  now 
often  the  case,  as  the  fee  simple  is  more  valuable  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  by  trustees, 
in  whom  the  terms  have  been  vested  in  trust  to  raise,  by 
mortgage,  money  for  the  portions  of  the  younger  children 
of  a  family,  or  other  similar  purposes.  The  reasons  for 
vesting  such  terms  in  trustees  for  these  purposes  were 
explained  in  the  last  chapter  (^r). 

Mortgage  of  Copyhold,   as  well  as  freehold,  lands  may  be  the 

subject  of  mortgage.  The  purchase  of  copyholds,  it 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of  the 
manor,  to  the  use  of  the  purchaser,  followed  by  the 
admittance  of  the  latter  as  tenant  to  the  lord  (h).  The 
mortgage  of  copyholds  is  effected  by  surrender,  in  a 
similar  manner,  from  the  mortgagor  to  the  use  of  the 
mortgagee  and  his  heirs,  subject  to  a  condition  that  on  . 
payment  by  the  mortgagor  to  the  mortgagee  of  the 
money  lent,  together  with  interest,  on  a  given  day,  the 
surrender  shall  be  void.  If  the  money  should  be  duly 
paid  on  the  day  fixed,  the  surrender  will  be  void 
accordingly,  and  the  mortgagor  will  continue  entitled  to 
his  old  estate  ;  but  if  the  money  should  not  be  duly  paid 
on  that  day,  the  mortgagee  will  then  acquire  at  law  an 
absolute  right  to  be  admitted  to  the  customary  estate 
which  was  surrendered  to  him  ;  subject  nevertheless  to 
the  equitable  right  of  the  mortgagor,  confining  the  actual 

345,    7    App,    Cas.    235 ;     ante,  219 ;      Re     Hazeldine's     Trusts, 

p   611.  1908,  1  Ch.  34. 

(/)  Stats.  3  &  4  Will.  IV.  u.  27,  (g)  See  ante,  pp.  584  sq. 

a.  34  ;   37  &  38  Vict.  o.  57,  s.  9  ;  {h}  Ante,  pp.  527,  529, 
Kibble  v.  Fairthorne,  1895,  1  Ch, 
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benefit  derived  by  tlie  former  to  Ms  principal  money, 
interest  and  costs.  The  mortgagee,  however,  is  seldom 
admitted  unless  he  should  wish  to  enforce  his  security, 
contenting  himself  with  the  right  to  admittance  conferred 
upon  him  by  the  surrender  ;  and,  if  the  money  should  be 
paid  off,  all  that  will  then  be  necessary  will  be  to  procure 
the  steward  to  insert  on  the  Court  rolls  a  memorandum 
of, acknowledgment,  by  the  mortgagee,  of  satisfaction  of 
the  principal  money  and  interest  secured  by  the  sur- 
render (i) .  If  the  mortgagee  should  have  been  admitted 
tenant,  he  must,  of  course,  on  repayment,  surrender  to 
the  use  of  the  mortgagor,  who  will  then  be  re-admitted. 
The  provisions  of  the  Conveyancing  Act,  1881,  by  which 
estates  of  inheritance  vested  in  a  sole  mortgagee  devolve 
on  his  death  to  his  personal  representatives  (k),  originally 
applied  to  copyholds  as  well  as  freeholds  (1).  But  by  the 
Copyhold  Act,  1887  (m),  now  replaced  by  the  Copyhold 
Act,  1894  (n),  these  provisions  are  not  to  apply  to  land 
of  copyhold  or  customary  tenure  vested  in  the  tenant  on 
the  Court  rolls  of  any  manor  by  way  of  mortgage.  When 
a  mortgagee  of  copyholds  of  inheritance  has  been 
admitted  tenant,  his  estate  will  therefore  pass  to  his  heir 
or  devisee  :  but  if  he  has  not  been  admitted,  it  appears 
that  his  estate  will  devolve  on  his  executors  or  adminis- 
trator. The  conditional  surrender  of  copyholds  by  way 
of  mortgage  is  usually  preceded  by  a  deed  of  covenant 
to  surrender  executed  by  the  mortgagor,  in  which  the 
power  of  sale  was  formerly  inserted  (o).  The  statutory 
power  of  sale  {p)  is  now  incorporsCted  in  such  a  deed,  in 
the  absence  of  provision  to  the  contrary. 

(i)  1  Scriv.  Cop  242  ;   1  Watk.  (n)  Stat.  57  &  58  Viot.  c.  46, 

Cop.  117,  118;   see  Hopkinsonv.  s.  88.     The  Land  Transfer  Act, 

Chamberlain,  1908, 1  Ch.  853,  855.  1897,  does  not,  as  we  have  seen, 

(k)  Ante,  p.  605.  affect  the  devolution  on  death  of 

'  (I)  Re   Hughes,    W.    N.    1884,  any  legal  estate  In   copyholds; 

p.  53.  ante,  p.  516. 

(m)  Stat.  50  &  51  Viot.  c.  73,  (o)  Davidson,  Prec.  Conv.  Vol. 

s.  45  ;    see  Re  Mills'  Trusts,   40  II.  Part  II.  pp.  113,  405,  4th  ed. 

Ch.  D.  14.  {p)  Ante,  p.  618, 
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Mortgage  of 
leaseholds. 


Leasehold  estates  may  be  mortgaged  by  assignment 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  landlord 
for  payment  of  the  rent  and  performance  of  the  covenants 
of  the  lease  (q).  It  is  therefore  usual,  when  the  rents  and 
covenants  are  onerous,  to  mortgage  leaseholds  by  demise 
or  underlease  of  the  premises  for  a  term  less  by  a  day  or 
two  than  the  term  granted  by  the  lease,  with  a  proviso- 
for  surrender  of  the  term  granted  by  the  mortgage  on 
payment  of  the  amount  lent  with  interest  on  the  day 
appointed.  In  such  cases  the  mortgagee  does  not 
become  the  landlord's  tenant,  and  is  not  liable  on  the 
covenants  in  the  lease  (r)  :  but  his  security  is,  of  course, 
only  the  term  created  by  the  underlease  by  way  of 
mortgage.  A  declaration  is,  however,  often  inserted  in 
such  mortgages  that  the  mortgagor  shall  hold  his  rever- 
sion in  the  original  term  on  trust  for  the  mortgagee,  sub- 
ject to  redemption.  The  statutory  powers  of  sale  and 
leasing  will  now  be  incorporated  in  a  deed  of  mortgage  of 
leaseholds,  whether  by  assignment  or  demise,  in  the 
absence  of  provision  to  the  contrary  (s). 


Equitable 
mortgages. 


Deposit  of 
title  deeds. 


Besides  the  mortgages  already  described,  which  give 
the  mortgagee  a  legal  proprietary  right  in  the  lands 
pledged  to  him,  there  are  equitable  mortgages  (t),  by 
which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  redemp- 
tion (m)  or  other  equitable  estate,  or  when  the  legal 
owner  of  lands  pledges  them  by  a  signed  writing  without 
deed  (x),  or  by  deposit  of  the  title  deeds  with  the  mort- 
gagee.    For,  notwithstanding  the  stringent  provision  of 


(?)  Ante,  p.  558. 
()■)  Ante,  p.  572. 
(s)  Ante,  pp.  608,  609,  612. 
(t)  See  ante,  p.  603,  n.  (2),  as 
to  the  stamp  duty  on  equitable 


mortgages. 

(u)  See  ante,  pp.  600,  606. 

(x)  See  ante,  pp.  153,  200.  226, 
547,  565. 
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the  Statute  of  Frauds  to  the  contrary  (y),  it  was  held  by 
the  Court  of  Chancery  that  such  a  deposit,  even  without 
any  writing,  operated  as  an  equitable  mortgage  of  the 
estate  of  the  mortgagor  in  the  lands  comprised  in  the 
deeds  (z).  This  doctrine  still  remains  ;  and  the  same 
doctrine  applies  to  copies  of  Court  roll  relating  to  copy- 
hold lands  (ft),  for  such  copies  are  the  title  deeds  of  copy- 
holders. 

Another  instance  of  an  equitable  charge  is  a  vendor's  Vendor's  lien , 
lien.     For  when  lands  are  sold,  but  the  whole  of  the 
purchase-money  is  not  paid,  the  vendor  has  a  lien  in 
equity  on  the  lands  for  the  amount  unpaid,  together  with 
interest  at  four  per  cent.,  the  usual  rate  allowed  in 
equity  (b).     And  the  circumstance  of  the  vendor  having 
taken  from  the  purchaser  a  bond  or  a  note  for  the  pay- 
ment of  the  money  will  not  destroy  the  lien  (c).     But  if 
the  vendor  take  a  mortgage  of  part  of  the  estate,  or  any 
other  independent  security,  his  lien  will  be  gone.     If  the 
sale  be  made  in  consideration  of  an  annuity,  it  appears  Sale  for 
that  a  lien  will  subsist  for  such  annuity  (d),  unless  a  ^"^^^'ty- 
contrary  intention  be  inferred  from  the  nature  of  the 
transaction  (e). 

A  curious  illustration  of  the  anxiety  of  the  Court  of  a  stipulation 
Chancery  to  prevent  any  imposition  being  practised  by  ^V^^g^  ^^ 
the  mortgagee  upon  the  riiortgagor  occurs  in  the  following  failure  of 

punctual  pay  - 
ment  is  void. 

{y)  29  Car.  II.  i;.  3,  ss.  1,  3  ;  (6)  Chapman    v.     Tanner,     1 

ante, -p.  165.  Vem.  267;    Pollexfen  \.  Moore, 

{z)  Bussel   V.    Bussel,    1    Bro.  3  Atk.  272  ;    Mackreth  v.  Sym- 

C.  C.  269.     See  Ex  parte  Haigh,  mans,  15  Ves.  329  ;    Sugd.  V.  & 

11  Ves.  403.     There  must  be  an  P.  670  ;   and  see  2  Wms.  V.  k  P. 

actual  deposit ;    Re  Beetham,  Ex  1026  sq.,  2nd  ed. 
parte  Broderick,  18  Q.  B.  D.  380,  (c)  Orant  v.  Mills,  2  V.  &  B. 

3  Times  L.  R.  489.  306,   13  R.   R.   101  ;     Winier  v. 

(a)   Whitbread    v     Jordan,     1  Anson,  3  Russ.  488. 
Y.  &  C.  Ex.  303  ;   Lewis  v.  John,  (d)  Matthew  v.  Bowler,  6  Hare, 

1  C.  P.  Coop.  8.     See,  however,  110. 

Sugd.   V.   &   P.   630,    13th   ed.  ;  (e)  Buckland   v.    Pocknell ,  13 

Jones  V.   Smith,   1   Hare,   56,    1  Sim.  406  ;    Dixon  v.  Gayfere,  21 

Phill.  244.  Beav.  118,  1  De  G.  &  J.  655. 
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doctrine  :    that,  if  money  be  lent  at  a  given  rate  of 

interest,  with  a  stipulation  that,  on  failure  of  punctual 

payment,  such  rate  shall  be  increased,  this  stipulation  is 

held  to  be  void  as  too  great  a  hardship  on  the  mortgagor  ; 

whereas  the  very  same  effect  may  be  effectually  accom- 

But  a  stipula-  plished  by  other  words.      If  the  stipulation  be  that  the 

diminish  the    higher  rate  shall  be  paid,  but  on  punctual  payment  a 

interest  on      lower  rate  of  interest  shall  be  accepted,  such  a  stipulation, 

ment  is  good,  being  for  .the  benefit  of  the  mortgagor,  is  valid,  and  will 

be  allowed  to  be  enforced  (/). 

Mortgages  to  The  loan  of  money  on  mortgage  is  an  investment 
frequently  resorted  to  by  trustees,  when  authorised  by 
their  trust  to  make  such  use  of  the  money  committed  to 
their  care  :  in  such  a  case,  the  fact  that  they  are  trustees, 
and  the  nature  of  their  trust,  are  usually  omitted  in  the 
mortgage  deed,  in  order  that  the  title  of  the  mortgagor 
or  his  representatives  may  not  be  affected  by  the  trusts. 
It  is,  however,  a  rule  of  equity,  that  when  money  is 
advanced  by  more  persons  than  one,  it  shall  be  deemed, 
unless  the  contrary  be  expressed,  to  have  been  lent  in 
equal  shares  by  each  (g) ;  if  this  were  the  case,  the 
executor  or  administrator  of  any  one  of  the  parties  would, 
on  his  decease,  be  entitled  to  receive  his  share  (Ji).  In 
order,  therefore,  to  prevent  the  apphcation  of  this  rule, 
it  was  usual  to  declare,  in  all  mortgages  made  to  trustees, 
.Joint  account  that  the  money  was  advanced  by  them  on  a  joint  account, 
clause.  jj^  equity  as  well  as  at  law,  and  that,  in  case  of  the 

decease  of  any  of  them  in  the  lifetime  of  the  others,  the 
receipts  of  the  survivors  or  survivor  should  be  an  effectual 
discharge  for  the  whole  of  the  money.  And  now  by  the 
Conveyancing  Act,  1881  (i),  provisions  having  the  effect 

{fy  Strode  v.   Parker,  2  Vern,  Rep.   31,    1    Eq.    Ca.   Ab.   290; 

316  ;  3  Burr  1374  ;   1  Fonb.  Eq.  Vickers  v.  Cowell,  1  Beav.  529. 
398.     See  Union  Bank  of  London  (i)  Stat.  44  &,  45  Vict.  c.  41, 

V.  Ingram,  16  Ch.  D.  53.  s.  61  ;   as  to  the  effect  of  which, 

(g)  3  Atk.   734 ;    2  Ves    sen.  see  Wms.  Conv.  Stat.  23S— 240, 

258  ;   3  Ves.  jun.  631.  498. 

(h)  Petty  V.   Slyward,    1   Cha. 
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of  the  joint  account  clause  previously  usual  are  incor- 
porated, in  the  absence  of  stipulation  to  the  contrary,  in 
every  mortgage,  obligation  for  payment  of  money,  and 
transfer  of  mortgage  or  obligation  made  after  the  year 
1881,  in  which  the  money  secured  is  expressed  to  be 
advanced  by  or  owing  to  more  persons  than  one  out  of 
or  as  money  belonging  to  them  on  a  joint  account,  or 
which  is  made  to  more  persons  than  one  jointly,  and  not 
in  shares.     By  the  Conveyancing  Act,  1911  (k),  trustee-  Trustee- 
mortgagees,  who  have  under  the  Statutes  of  Limitation  (l)  ^"^^{^T^ 
or  by  foreclosure  (m)  become  entitled  to  the  mortgaged  absolutely 
property,  discharged  from  the  right  of  redemption,  are  hoij  on  trust 
to  hold  it  on  trust  for  sale  (w).  for  sale. 

As  the  interest  even  of  an  equitable  mortgagee  is  an  .Tudgment 
interest  in  land,  it  was  held,  under  the  Judgments  Act,  on^'mort'-^^'^^^ 
1838  (o),  that  judgment  debts  against  a  mortgagee  were  gagee's 
a  charge  upon  his  interest  in  the  mortgaged  lands  (p).  t^e  lands. 
But  it  was  provided  by  the  Judgments  Act,  1855  (q), 
that  where  any  mortgage  should  have  been  paid  off  prior 
to,  or  at  the  time  of,  the  conveyance  of  the  lands  to  a 
purchaser  or  mortgagee  for  valuable  consideration,  the 
lands  should  be  discharged  both  from  the  judgment  and 
Crown  debts  of  the  mortgagee.     As  we  have  seen,  under  New  enact- 
the  present  law,  a  judgment  is  not  to  operate  as  a  charge  ™ 
on  land  until  a  writ  or  order  for  enforcing  it  is  duly 
registered  ;  but  when  a  writ  or  order  is  so  registered,  the 
debtor's  land  is  at  once  charged  with  the  judgment, 
although  the  land  be  not  actually  delivered  in  execution 

(k)  Stat.  1  &  2  Geo.  V.  o.  37,  assure  the  property  to  the  uses 

s.  9  (1).     Under  sub-s.  4,  where  or  on  the  trusts  of  the  settlement, 

the   mortgage   money  is   capital  (I)  Ante,  pp.  620,  621. 

money  for  the  purposes  of  the  (m)  Ante,  pp.  610,  611. 

Settled  Land  Acts  [anie,  p.  129),  {«)  Ante,  p.  197,  n.  (c). 

the  trustees   are,   if  the  tenant  (o)  Stat.   1   &  2  Vict.  u.   110, 

for   life    or    person    having    the  s.  13  ;   ante,  pp.  290,  456. 

powers  of  the  tenant  for  life  so  (p)  Russell    v.    M'Culloch,    1 

requires,  to  make  such  convey-  Kay  &  J.  313. 

ance  or  execute  such  declaration  (q)  Stat.  18  &  19  Vict.  c.  15, 

of  trust  as  may  be  required  to  s.  11. 

40—2 
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Judgments 
against- the 
mortgagor. 


in  pursuance  of  the  writ  or  order  (?;.).  This  appears  to 
apply  to  the  mortgagee's  interest  in  any  mortgaged 
lands  :  but  under  the  Judgments  Act,  1855,  the  charge 
ceases  to  afiect  mortgaged  lands,  when  conveyed  to  a 
purchaser  or  mortgagee  for  valuable  consideration,  if  the 
mortgage  were  paid  off  prior  to  or  at  the  time  of  such 
conveyance  (s) .  The  enforcement  and  effect  of  j  udgments 
against  a  mortgagor  of  land  have  been  already  noticed  (i). 


Transfer  of 
mortgages. 


Mortgagee 
may  be  com- 
pelled to 
transfer. 


Mortgages  are  frequently  transferred  from  one  person 
to  another.  The  mortgagee  may  wish  to  be  paid  off, 
and  another  person  may  be  willing  to  advance  the  same 
or  a  further  amotmt  on  the  same  security.  In  such  a 
case  the  mortgage  debt  and  interest  are  assigned  by  the 
old  to  the  new  mortgagee  ;  and  the  lands  which  form  the 
security  are  conveyed,  or  if  leasehold  assigned,  by  the 
old  to  the  new  mortgagee,  subject  to  the  equity  of 
redemption  which  may  be  subsisting  in  the  premises ; 
that  is,  subject  to  the  right  in  equity  of  the  mortgagor  or 
his  representatives  to  redeem  the  premises  on  payment 
of  the  principal  sum  secured  by  the  mortgage,  with  all 
interest  and  costs  (?t).  Under  the  Conveyancing  Act, 
1881  {sc),  a  mortgagor  entitled  to  redeem  now  has  power 
to  require  a  mortgagee,  who  is  not  and  has  not  been  in 
possession,  instead  of  reconveying,  and  on  the  terms  on 
which  he  would  be  bound  to  reconvey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person ;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 


Mortgage  of 
equity  of 
redemption. 


Stamp  on 
transfer  of 
mortgage. 


As  we  have  seen  («/),  the  equity  of  redemption  belong- 
ing to  the  mortgagor  may  again  be  mortgaged  by  him ; 


(r)  Ante,  pp.  294—296. 

(s)  See     Greaves     v.      Wikon, 
(No.  2),  25  Beav.  434. 

(t)  Ante,  pp.  294,  n.  («/),  295r- 
297,  314—316. 

'    (u)  As    to    the    stamp    on    a 
transfer,  see  ante,  p.  603,  n.  (z) ; 


Wale  V  Commissioners  of  Inland 
Bevenve,  4  Ex.  D.  270. 

(x)  Stat.  44  &  45  Vict.  o.  41, 
s.  15,  amended  by  stat.  45  &  46 
Vict.  c.  39,  s.  12 ;  see  Wms. 
Conv.  Stat.  119—124. 

(y)  Ante,  p.  624. 
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this  may  be  either  to  the  former  mortgagee  by  way  of 
further  charge,  or  to  some  other  person.  In  order  to 
prevent  frauds  by  clandestine  mortgages,  it  is  provided 
by  an  Act  of  WilUam  and  Mary  (z),  that  a  person  twice 
mortgagiag  the  same  lands,  without  discovering  the 
former  mortgage  to  the  second  mortgagee,  shall  lose  his 
equity  of  redemption.  Unfortunately,  however,  in  such 
cases  the  equity  of  redemption,  after  payment  of  both 
mortgages,  is  generally  worth  nothing.  And  if  the 
mortgagor  should  again  mortgage  the  lands  to  a  third 
person,  the  Act  will  not  deprive  such  third  mortgagee  of 
his  right  to  redeem  the  two  former  mortgages  («).  When 
lands  are  mortgaged,  as  occasionally  happens,  to  several 
persons,  each  ignorant  of  the  security  granted  to  the  Questions 
other,  questions  generally  arise  as  to  the  priority  of  the  °f  sevCTaT"*^^ 
various  charges.  Such  cases  frequently  illustrate  the  mortgages. 
advantage  of  a  legal  proprietary  right,  which  avails 
against  all  the  world,  over  an  equitable  right  which  avails 
not  against  purchasers  for  value  without  notice  (6). 
Thus  the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate,  will  take  precedence  over  any  previous 
equitable  charge,  of  which  he  had  no  notice,  as  well  as 
over  subsequent  charges  ;  and  nothing  short  of  con- 
nivance in  fraud  or  gross  negUgence  will  deprive  him  of 
this  advantage  (c)  :  though  he  may  be  postponed  to  a 
subsequent  charge  created  with  his  authority,  as  where 
he  gives  up  the  title  deeds  that  money  may  be  raised  on  a 
deposit  of  them  (d).     So  if  a  mortgagee  having  the  legal 


(«)  Stat.  4  &  5  Will.  &  Mary,  v.  Hinton,  1899,  2  Ch.  264 ;   Tay- 

<j.  16,  s.  3  ;   see  Kennard  v.  Fut-  lor  v.  London  and  County  Bank, 

voye,  2  Gif.  81.  1901,    2    Ch.    231 ;     Berwick   v. 

(a)  Stat.  4  &  5  Will.  &  Mary,  Price,  1905,  1  Ch.  632  ;    Walker 
0.  16,  s.  4.  V.    Linom,    1907,    2    Oh.    104 ; 

(b)  See  ante,  pp.  2,  3,  66,  191,  Grierson  v.   National  Promncial 
699,  605.  Bank   of   England,    Ltd.,    1913, 

(c)  See  Hewitt  v.  Loosemore,  9  2  Ch.  18. 

Hare,  449  ;   Northern  Counties  of  (d)  In  such  a  case  he  will  be 

England  Fire   Insiirance   Co.   v.  postponed    to    the     charge     so 

WAipp,    26    Ch.    D.    482 ;     Be  created,  even  though  his  autho- 

Ingham,  1893,  1  Ch.  352 ;   Oliver  rity    be    exceeded    as    to    the 
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estate  make  a  further  advance  without  notice  of  an 
intermediate  mortgage,  he  has  a  first  charge  on  the  lands 
for  the  whole  amount  of  his  advances,  which  must  be 
satisfied  before  the  second  mortgagee  can  receive  any- 
thing thereout  (e).  And  if  a  third  or  subsequent  mort- 
gagee, who  had  no  notice,  when  he  took  his  security  (/), 
of  any  but  a  first  mortgage,  can  procure  a  transfer  to 
Tacking.  himself  of  the  first  mortgagee's  legal  estate,  he  may  tack, 
as  it  is  said,  his  own  mortgage  to  the  first,  and  so  post- 
pone any  intermediate  incumbrancer  (g).  But  no  claim 
of  a  mortgagee,  who  has  secured  the  legal  estate,  will  be 
preferred  to  a  prior  equitable  charge,  of  which  he  had 
notice,  when  he  advanced  his  money  (A).  As  between 
themselves,  equitable  charges  rank,  as  a  rule,  in  the  oj-der 
in  which  they  were  created  {%)  :  though  one  equitable 
mortgagee  may  be  postponed  to  another,  whose  charge 
was  subsequent  to  his  own,  on  grounds  of  fraud  or  negli- 
gence {k).  But  the  priorities  of  persons  entitled  to 
equitable  charges  on  land  are  not  affected,  as  between 
themselves,  by  the  fact  that  some  have  and  others  have 
not  given  notice  of  their  charges  to  the  legal  owner  of  the 
land,  or  by  the  order  in  which  any  such  notices  may  have 
been  given  (l). 

amount  raised ;    see   Brochlesby  (i)  Jones    v.    Janes,    8    Sim. 

V.    Temperance,     £sc..    Building  633;   Wilmotv.  Pike,  5B.a,Te,li ; 

Society,  1895,  A.  C.  173.  Phillips  v.  Phillips,  4  De  G.,  F. 

(e)  Ooddard  v.  Complin,  1  Ch.  &  J.  208,  215  ;   Taylor  v.  London 

Ca.  119;   Lloyd  V.  Attwood,SDe  and  County  Bank,   1901,   2  Ch. 

G.  &  J.  614,  656,  657.  231,260:    Perham  y.  Kempster, 

(/)  Subsequent   notice   is   im-  1907,  1  Ch.  373,  379. 

material.  {k)  See     National     Provincial 

{g)  Marsh  v.  Lee,  2  Vent.  337  ;  Bank  of  England  v.  Jackson,  33 

Brace  v.  Duchess  of  Marlborough,  Ch.     D.     1  ;      Union    Bank    of 

2  P.  W.  491  ;    Bates  v.  Johnson,  London  v.  Kent,  39  Ch.  D.  238 ; 

Joh.    304 ;     Taylor    v.    Russell,  Farrand   v.    Yorkshire    Banking 

1892,    A.    C.    244 ;     Bailey    v.  Co.,  40  Ch.  D.  182 ;    Re  Castell 

Barnes,    1894,    1    Ch.    25.     An  and  Brown.  Ltd.,  1898,  1  Ch.  315. 

attempt    was   made   to    abolish  (1)  Above,  note  (i) ;   Phipps  v. 

tacking  by  stat.  37  &  38  Vict.  Lovegrove,  h.  R.  16  Bq.  80,  91 ; 

c.  78,  s.  7,  repealed  by  38  &  39  Re    Richards.    45    Ch.    D.    589  ; 

Vict.  c.  87,  s.  129.  Hopkins    v.    Hemsicorth.    1898, 

(h)  Le  Xrve  v.  Le  Neve,  Amb.  2  Ch.  347  ;   Taylor  v.  London  and 

436,   446;     Birch  v.   Ellames,   2  County  Bank.' 1901,   2   Ch.   231, 

Anst.  427,  3  R.  R.  601  ;   Perham  254. 
V,  Kempster,  1907, 1  Ch,  373. 
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Mortgages  or  charges  made  by  any  deed  or  writing  Mortgages 
on  land  in  Middlesex,  Yorkshire  or  Kingston-upon-HuU  Mi<Wlesex 
ought  to  be  registered  in  the  proper  county  register  as  ^^^  York- 
well  as  purchase  deeds  (m).  Under  the  Middlesex 
Registry  Act,  if  more. mortgages  than  one  be  made  of  the 
same  piece  of  land,  they  have  priority  according  to  the 
date  of  registration  (n)  ;  with  this  exception,  that  the 
claim  of  a  mortgagee,  who  has  obtained  the  legal  estate 
without  notice  of  any  previous  equitable  charge  and  has 
duly  registered  his  mortgage,  will  be  preferred  to  the 
claims  of  those  who  may  previously  have  obtained  and 
registered  merely  equitable  charges  (o).  But  a  mort- 
gagee may  be  deprived  of  the  priority  given  by  this  Act 
in  consequence  of  the  operation  of  the  rule  of  equity 
already  mentioned  (p),  which  prevents  a  mortgagee, 
who  has  had  clear  previous  notice  of  a  prior  unregistered 
charge,  from  gaining  any  priority  of  interest,  with  regard 
to  the  equitable  estate  in  the  land,  by  priority  of  regis- 
tration (q).  The  registration  of  a  conveyance  of  land 
in  Middlesex  is  not  equivalent  to  notice  of  the  con- 
veyance (r) ;  so  that  the  operation  of  tacking  may  be 
successfully  performed  by  a  third  mortgagee  of  such 
land,  if  he  have  no  notice  of  the  second  mortgage,  not- 
withstanding that  the  second  mortgage  may  have  been 
registered  (s).  The  provisions  of  the  Middlesex  Registry 
Act  do  not  apply  in  the  case  of  a  mortgage  of  land  in 
Middlesex  made  by  deposit  of  title  deeds  without  any 
written  memorandum  {t),  or  of  a  vendor's  lien  for  unpaid 

(m)  See  ante,  p.  222.  searches  the  register,  he  will  have 

(n)  See  Neve  v.  Pennell,  2  H.  &  notice  of  registered  conveyances. 

M.  170.  See  Procter  v.  Cooper,  1  Jur.  N.  S. 

(o)  Morecock  v.  Dklcins,  Amb.  149. 

678.  («)  Bedford  v.  Bactchouse,  2  Eq. 

(p)  Ante,  p.  223.  Ca.  Abr.  615,  Case  12  ;    Cator  V. 

(q)  See  Rolland  v.  Hart,  L.  R.  Cooley,  1  Cox,  182. 

6  Ch.  678;    Bradley  v.  Riche-s,  9  (t)  Siimpter  v.  Cooper,  2  B.  & 

Ch.  D.  189.  Ad.  223  ;    Wood,  V.-C,  Xeve  v. 

(r)  Morecock  v.  Dicklns,  Amb.  Pennell,  2  H.  &  M.  187  ;    C.  A.. 

687  ;    Malins,  V.-C,  Re  Russell  Kettlewell  v.   Watson,  26  .Ch.  D. 

Road  Purchase  Moneys,  L.  R.  12  507.     If  the  deposit  of  deeds  be 

Bq.     78,     83.     But    If    a    man  accompanied     by    any    written 
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purchase-money  (u).  In  all  these  respects  the  law  was 
formerly  the  same  for  land  in  Yorkshire  as  for  land  in 
Middlesex  (x).  But  now,  as  we  have  seen  (y),  all 
assurances  registered  under  the  Yorkshire  Eegistries 
Act,  1884  (z),  are  to  have  priority  according  to  the  date 
of  registration,  and  no  person  is  to  lose  any  priority  given 
by  this  Act  merely  ia  consequence  of  his  having  been 
affected  with  actual  or  constructive  notice,  except  in 
cases  of  actual  fraud.  And  it  is  provided  (a),  that  after 
the  commencement  of  this  Act  (b),  there  shall  not  be 
given  or  allowed  to  any  estate  or  interest  in  lands  in 
Yorkshire  any  priority  or  protection,  which  the  same 
might  otherwise  have  enjoyed,  by  reason  of  being  pro- 
tected by  or  tacked  to  any  legal  or  other  estate  or  interest 
in  such  lands ;  except  as  against  any  estate  or  interest 
which  shall  have  existed  prior  to  the  commencement  of 
the  Act.  No  lien  or  charge  on  any  lands  in  Yorkshire, 
in  respect  of  any  unpaid  purchase-money  or  by  reason 
of  any  deposit  of  title  deeds,  will  have  any  effect  or 
priority  against  any  assurance  for  valuable  consideration 
which  may  be  registered  under  this  Act,  unless  and  imtil 
a  memorandum  of  such  lien  or  charge  has  been  registered 
Mortgages  ia  accordance  with  the  provisions  of  the  Act  (c).  Mort- 
hnd^'^  *"^*  gS'gss  of  lands  to  which  the  title  is  registered  under  the 
Land  Transfer  Acts,  1875  and  1897  (d),  are  subject  to 
special  laws,  which  will  be  considered  in  a  subsequent 

document  charging  the  land,  the  any  instrument  under  this  Act 

Act  applies   and  the  document  should  be  deemed  to  constitute 

ought  to  be  registered ;    Neve  v.  actual   notice  thereof,   but   was 

Pennell,  2  H,  &  M.  170,  repealed  by  stat.  48  &  49  Vict. 

(u)  See    C.    A.,    Kettlewell    v.  c.  26,  s.  5.     See  Mania  v.  White- 
Watson,  26  Ch.  D.  501,  607.  ley,  1911,  2  Ch.  448  ;   1912,  1  Ch. 

(x)  Wrightson  v.  Hudson,  2  Eq.  735  ;   reversed,  nom.  Whitehy  t. 

Ca.  Abr.  609,  Case  7  ;  Re  Wight's  Delaney,  1914,  A.  C.  132. 
Mortgage   Trust,   L.   R.    16   Eq.  (a)  Stat.  47  &  48  Vict.  c.  54, 

41  ;   Credland  v.  Potter,  L.  R.  10  s.  16. 

Ch.  8  ;    Kettlewell  v.  Watson,  26  (6)  This  Act  came  into  opera- 

Ch.  D.  501,  507.  tion  on  the   1st  January,  1885. 

(y)  Ante,  p.  223  &  n.  ((?).  See  sect.  2. 

(z)  Stat.  47  &  48  Vict.  c.  54,  (c)  Sect.  7  ;    Battison  v.  Hob- 

s.  12.     Sect.  15  of  this  Act  pro-  son,  1896,  2  Ch.  403 
yided    that   the   registration   of  {d)  See  ante,  p.  224. 
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chapter  (e).     Every  mortgage  or  charge  on  any  land,  Mortgages  of 
wherever    situate,    or    any    interest    therein,    which    is  registered 
created  after"  the  1st  of  July,  1908,  by  a  company  regis-  companies, 
tered  under  the  Companies  Acts,  1862  (/)  or  1908  {g),  m 
England  or  Ireland  must  be  registered  with  the  registrar 
of  companies  within  twenty-one  days  after  the  date  of  its 
creation,  or  it  will  be  void,  so  far  as  any  security  on  the 
company's  property  or  undertaking  is  thereby  conferred, 
against  the  liquidator  or  any  creditor  of  the  company  (h). 

A  mortgage  may  be  made  for  securing  the  payment  Mortgage  for 
of  money  which  may  thereafter  become  due  from  the 
mortgagor   to   the   mortgagee  (?').     Where   a   mortgage  Future 
extends  to  future  advances,  it  has  been  decided  that 
the  mortgagee  cannot  safely  make  such  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  [k). 

There  is  one  case  in  which  the  rules  of  equity  singu-  EfEect  of  two 
larly,  and,  as  the  late  author  thought,  unduly  favoured  ^^^^^l^  ^^ 
the  mortgagee.     If  one  person  should  have  mortgaged  person, 
lands  to  another  for  a  sum  of  money,  and  subsequently 
have  mortgaged  other  lands  to  the  same  person  for 
another  sum  of  money,  the  mortgagee  was  placed  by  the 
rules  of  equity  in  the  same  favourable  position  as  if  the 
whole  of  the  lands  had  been  mortgaged  to  him  for  the 
sum  total   of   the   money   advanced.     The  mortgagor 
could  not  redeem  either  mortgage,  after  it  had  become 

(c)  Post,  Part  VII.  pany    must    be    similarly    regis- 

(/)  Stat.  25  &  26  Vict.  c.  89.  tered. 

(g)  Stat.  8  Edw.  VII.  c.  69.  (»)  As  to  the  stamp  duty  on 

(h)  Stat.   8  Edw.  VII.   c.   69,  such  a  mortgage,  see  stat.  54  & 

s.  93,  replacing  7  Edw.  VII.  c.  50,  55  Vict.   o.  39,  s.   88,  replacing 

s.  10;    Esberqer  S  Son,  Ltd.  v.  33  &  34  Vict.  c.  97,  s.  107. 
Capital  cfc  Counties  Bank,  1913,  {k)    Hopkinson     v.      Bolt,     9 

2  Ch.  366  ;   Be  Monolithic  Build-  H.  L.  C.  514 ;  London  and  County 

ing  Co.,  1915,  1  Ch.  643.     Under  Banking  Co.  v.  Batclijfe,  6  App. 

the  same  enactments  (replacing  Cas.    722 ;      West    v.     Williams, 

in  this  respect  Stat.  63  &  64  Vict.  1899,     1    Ch.     132;     Deelejj    v. 

c.  48,  s.  14)  mortgages  or  charges  Lloyd     Bank,  Ltd.,  1912,  A.  C 

by  any  such  company  for  securing  756.     See  also  Menzies  y.  Light- 

any    issue    of    debentures,    and  foot,  L.  R.  II  Eq.  459 ;    Hughes 

floating   charges   on  the  under-  v.      Britannia,      &c.,     Suilding 

jiaking  or  property  of  the  com-  Society,  1906,  2  Ch.  607, 
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absolute  at  law  (l),  without  also  redeeming  tke  other : 

and  the  mortgagee  might  enforce  the  pa3mient  of  the 

whole  of  the  principal  and  iuterest  due  to  him  on  both 

mortgages   out   of  the  lands   comprised  ia  either  (m). 

Consolidation  This  rule,  known  as  the  doctrine  of  consolidation  of 
of  securities. 

securities,  was  extended  to  the  case  of  mortgages  of 

difierent  lands  made  to  difierent  persons  by  the  same 
mortgagor  becoming  vested  by  transfer  in  the  same 
mortgagee.  In  such  a  case  it  was  held  that  the  mort- 
gagee, who  had  taken  a  transfer  of  the  different  mort- 
gages, might  consolidate  all  his  securities  as  against  the 
original  mortgagor  (w),  or  his  assignee  of  the  equity 
of  redemption  of  the  whole  of  the  lands  (o).  But  as 
against  an  assignee  of  the  equity  of  redemption  of  part 
only  of  the  lands  so  mortgaged  a  mortgagee  could  not 
consolidate  his  securities  unless  he  should  have  acquired 
the  right  of  consolidation  previously  to  the  assignment 
of  the  equity  of  redemption  (p).  The  right  of  con- 
solidation arose  at  the  time  when  two  or  more  mort- 
gages made  by  the  same  mortgagor,  or  any  of  his  pre- 
decessors in  title  (q),  became  vested  in  the  same  mort- 
gagee and  absolute  at  law  (r). 


Present  law 
as  to  con- 
solidation. 


The  right  of  a  mortgagee  to  consolidate  his  securities 
was    partially    abolished    by    the    Conveyancing    Act, 


(l)  Cummins  v.  Fletcher,  14 
Ch.  D.  699.  The  right  of  a 
mortgagee  to  consolidate  does 
not  arise  until  the  interest  of  the 
mortgagor  has  become  an  equity 
of  redemption  ;  14  Ch.  D.  708, 
709,  712,  713,  715;  see  ante, 
p.  600. 

(m)  Pope  V.  Onslow,  2  Vern. 
286  ;  Jones  v.  Smith,  2  Ves.  jun. 
372   376. 

(r»)  Selhy  v.  Pomfret,  1  .T.  &.  H. 
336,  3  De  CI.,  F.  &  J.  595  ;  Harfer 
V.  Cohnan,  19  Ch.  D.  630,  639. 

(o)  Vint  V.  Padget,  2  De  G.  & 
J.  611  ;  Pledge  v  White,  1896, 
A.  C.  187  ;  Sharp  v.  Rickards, 
1909,  1  Ch.  109,  112. 


(p)   White  V.  HiUacre,  3  Y.  & 
C.  Ex.  597,  608,  609  ;    Jennings 
V.    Jordan,    6    App.    Cas.    698 
Barter  v.  Colman,  19  Ch.  D.  630 
Minter  v.  Carr,  1894,  3  Ch.  498 
Hughes  v.  Britannia,  c&c.  Build- 
ing Societi/.  1906,  2  Ch.  607. 

(?)  There  can  be  no  right  to 
consolidate  mortgages  made  by 
different  owners  (one  not  being 
the  other's  predecessor  in  title) 
to  the  same  mortgagee,  though 
the  equities  of  redemption  after- 
wards come  into  one  person's 
hands  ;  Sharp  v.  Rickards,  1909, 
1  Ch.  109. 

(r)  Cummins  v.  Fletcher,  14 
Ch.  D.  699. 
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1881  (s),  which  enacts  that  a  mortgagor  seeking  to 
redeem  any  one  mortgage  shall,  by  virtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due 
under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to 
redeem.  But  this  provision  applies  only  if  and  as  far  as 
a  contrary  intention  is  not  expressed  in  the  mortgage 
deeds,  or  one  of  them ;  and  only  where  the  mortgages, 
or  one  of  them,  are  or  is  made  after  the  year  1881.  The 
rules  of  equity  as  to  consolidation  of  securities  thus 
remain  in  force  in  all  cases  in  which  the  mortgages  sought 
to  be  consolidated  by  a  mortgagee  were  made  before  the 
jrear  1882,  or  in  which  one  of  the  mortgages,  though 
made  after  1881,  was  created  by  a  deed  expressing  an 
intention  to  exclude  the  application  of  the  above  enact- 
ment {I).  A  declaration  of  such  an  intention  is  not 
unfrequently  inserted  in  mortgage  deeds.  It  follows, 
therefore,  that  no  person  can  safely  lend  money  on  a 
second  mortgage.  For,  in  addition  to  the  risks  of  some 
third  mortgagee  getting  in  and  tacking  the  first  mort- 
gage (u),  there  is  this  further  danger,  that  the  first 
mortgagee  may  have  previously  acquired  a  right  to  con- 
solidate with  his  security  some  other  mortgage,  by 
which  property  of  the  same  mortgagor  has  been  charged 
for  more  than  its  value,  and  may,  by  exercising  this 
right,  exclude  the  second  mortgage.  The  purchaser  of 
an  equity  of  redemption  is  exposed  to  similar  risks. 
Hence  it  follows  that,  in  the  words  of  an  eminent 
judge,  "  It  is  a  very  dangerous  thing  at  any  time  to  buy 
equities  of  redemption,  or  to  deal  with  them  at  all  "  (x). 

(s)  Stat.  44  &  45  Vict.  c.  41,  147;    Hughes  v.  Britannia,  &c., 

s.  17  ;   see  Farmer  v.  Pitt,  1902,  Building  Society,  1906,  2  Ch.  607. 

1  Ch.  954.  (m)  Ante,  p.  630. 

(t)  Griffith  V.  Pound,  45  Ch.  D.  (x)  Wood,    V.-C,    Beevor    v. 

553  ;   Ee  Salmon,  1903,  1  K.  B.  Luck,  L.  R.  4  Eq.  537,  549. 
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PART  V. 

OP    TITLE. 


To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion (b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is  good 
agaiQst  all  except  those  who  can  show  a  better  title  ;  that 
is,  can  prove  that  they  or  their  predecessors  had  earlier 
possession,  of  which  they  were  wrongfully  deprived  (c). 
For  possession  of  land  is  jirimd  facie  evidence  of  a  seisin 
in  fee  {d) ;  and  he  who  sues  for  the  recovery  of  land  of 
which  another  is  in  possession  must  recover  on  the 
strength  of  his  own  title,  and  cannot  found  his  claim  on 
the  weakness  of  the  possessor's  title  (e).  And  not  only 
does  possession  of  land  give  a  good  title  as  against  all  but 

(a)  Ante,  pp.  2,  66,  502,  553 ;  d.  Smith  and  Payne  v.  Webber,  1 

2  Black.  Comm.  195  ;  L.  Q.  R.  xi.  A.  &  B.  119  ;   Asher  v.  Whitlock, 

229.  L.  R.  1  Q.  B.  1 ;    Perry  v.  Glis- 

(6)  By  the  common  law,  every-  sold,  1907,  A.  C.  73. 
one,  who  brought  a  real  or  mixed  {d)  Doe  d.  Hall  v.  Penfold,  8 

action  {ante,  pp.  23,  66,  n.),  must  C.  &  P.  536  ;   Cole  on  Ejectment, 

have  founded  his  claim  on  the  211.     And  an  estate  by  wrong 

previous  possession  of  himself  or  especially  is  always  an  estate  in 

his  ancestor  ;   Bract,  fo.  284  a,  fee  simple  ;    ante,  p.  192,  u.  (t)  ; 

435  b ;    Litt.  s.   170  ;    3  Black.  Williams  on  Seisin,  7,  8  ;    Leach 

Comm.  180,  195  ;   Holmes  on  the  v.  Jay,  9  Ch.  D.  44. 
Common    Law,    pp.    244 — 246  ;  (e)  Roe  d.  Haldane  v.  Harvey, 

P.  &  M.  Hist.  Eng.  Law,  ii.  46,  4   Burr.    2484,    2487  ;     Cole   on 

79.  Ejectment,    287 ;      Danford    v. 

(c)  Bract,  fo.  30  b,  31  a,  52  a,  McAnulty,  8  App.  Cas.  456,  462  ; 

434  b,  435  a ;    Doe  d.  Hughes  v.  R.  S.  C.  1883,  Order  XXI.  r.  21, 
Dyeball,  Moo.  &  Malk.  346  ;   Doe 
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rightful  owners  (whose  claim,  as  we  have  seen,  is  founded 
on  prior  possession),  but  it  also  continually  tends  to  bar 
the  rights  of  all  who  have  such  prior  title  (/).  For  if 
those  who  are  rightfully  entitled  to  land  take  no  steps 
to  assert  their  rights  within  the  period  prescribed  by 
statute,  their  remedies  will  be  barred  and  their  title  ex- 
tinguished (g).  So  that  possession  of  land  for  the  pre- 
scribed period  (h)  will  give  a  good  title  thereto  as  against 
all  the  world. 


Real  Property 

Limitation 

Acts. 


Acknowledg- 
ment. 


Disabilities. 


The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  the  Real  Property  Limitation  Acts, 
1833  and  1874  (i),  the  latter  of  which,  however,  did  not 
come  into  operation  until  the  1st  of  January,  1879. 
Under  these  statutes,  no  person  shall  make  an  entry  or 
bring  an  action  {k)  to  recover  any  land  but  within 
twelve  (I)  years  next  after  the  right  to  do  so  first  accrued 
to  him,  or  to  some  person  through  whom  he  claims  (m). 
But  when  a  written  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  has  been  given  to  him  or  his 
agent,  signed  by  the  person  in  possession,  the  time  for 
recovery  of  the  land  is  extended  to  twelve  years  from 
such  acknowledgment  («).  If,  however,  when  the  right 
of  entry  or  action  first  accrued,  the  person  entitled  was 
under  the  disability  of  infancy,  coverture  (if  a  woman), 
or  unsoundness  of  mind,  then  the  land  may  be  recovered 


(/)  Leach  v.  Jay,  9  Ch.  D.  ii. 

(g)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  34. 

(h)  See  Trustees,  Executors  and 
Agency  Co.  v.  Short,  13  App.  Cas. 
793. 

(i)  Stats.  3  &  4  Will.  IV.  c. 
27  ;  37  &  38  Vict.  c.  57.  As  to 
the  limitation  of  the  old  real 
and  mixed  actions,  which  were 
abolished  by  the  former  statute, 
and  the  acquisition  of  title  by 
long  continued  possession  under 
the  old  law,  see  notes  to  Xepcan 
V.  Doe,  2  Smith  L.  C.  ;  3  Black. 
Comm.    189,     196;     Bac.    Abr. 


Limitation  of  Actions  ;  Co.  Litt. 
114  b,  115  a;  Litt.  s.  170; 
Bract,  fo.  31  a,  51  b,  437  b; 
Glanv.  iii.  2,  xiii.  32. 

(k)  See  ante,  p.  66. 

(I)  Formerly  twenty ;  stat.  3 
&  4  Will.  rV.  c.  27,  s.  2. 

(m)  Stat.  37  &  38  Vict.  c.  57, 
s.  1.  See  Nepean  v.  Doe,  2  M.  & 
W.  894 ;  Warren  v.  Murray, 
1894,  2  Q.  B.  648. 

(n)  Stats.  3  &  4  Will.  W.  c.  27, 
s.  14 ;  37  &  38  Vict.  c.  57,  s.  9. 
See  Doe  d.  Cwrzon  v.  Edmonds, 
6  M.  &  W.  295;  Sanders  v. 
Sanders,  19  Ch.  D.  373. 
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within  six  (o)  years  next  after  such  person  ceased  to  be 
under  such  disability  or  died,  notwithstanding  that  the 
time  otherwise  limited  for  action  may  have  expired  {f)  : 
but  the  land  cannot  be  recovered,  even  in  case  of  dis- 
ability, after  the  expiration  of  thirty  years  {q)  from  the 
time  when  the  right  first  accrued  (>■).  No  extension  of 
time  is  allowed  for  any  disability  which  did  not  com-' 
mence  until  after  the  right  of  entry  or  action  had  first 
accrued  (s),  or  for  the  disability  of  any  person,  other  than 
the  person  to  whom  the  right  of  entry  or  action  first 
accrued  (<).  The  right  to  recover  land  in  respect  of  an  Estates  in 
estate  in  remainder  or  reversion  or  other  future  estate  is  rev^rSon'  °^ 
deemed  to  have  first  accrued  at  the  time  when  the  same 
became  an  estate  in  possession ;  but  if  the  person  last 
entitled  to  any  particular  estate,  on  which  any  future 
estate  was  expectant,  was  not  in  possession  of  the 
land  when  his  interest  determined,  a  person  becoming 
entitled  in  possession  to  a  future  estate  can  only  recover 
the  land  within  twelve  years  after  the  right  of  entry  or 
action  first  accrued  to  such  particular  tenant  or  within 
six  years  after  such  future  estate  became  vested  in  posses- 
sion, whichever  period  shall  be  the  longer.  And  if  the 
right  of  the  particular  tenant  shall  have  been  barred  by 
the  statute,  no  one  can  recover  the  land  in  respect  of  any 
subsequent  estate  created  by  any  instrument  executed 
or  taking  effect  after  the  right  of  entry  or  action  first 
accrued  to  such  particular  tenant  [u).  But  if  the  right  After  an 
of  a  tenant  in  tail  to  recover  any  land  shall  have  been  ^^  ^  ®  ^'  • 

(o)  Formerly  ten  ;   stat.  3  &  4  1  Ch.  512. 

Will.  IV.  0.  27,  s.  16,  which  also  (s)  Garner  v.   ]Yingrove,  1905, 

included  absence  beyond  seas  in  2  Ch.  233. 

the  list  of  disabilities.     This  was  (t)  Stat.  3  &  4  Will.  IV.  c.  27, 

removed  therefrom  by  stat.  37  &  s.  18. 

38  Vict.  c.  57,  s.  4.  (u)  Stat.  37  &  38  Vict.  c.  57, 

(p)  Stat.  37  &  38  Vict.  c.  57,  s.  2  ;  Pedder  v.  Hunt,  18  Q.  B.  D. 

s.  3;    Borrows' V.  Ellison,  L.  R.  565;    Be  Devon's  Settled  Estates, 

6  Ex.  128.  1896,    2    Ch.    562 ;      Walter    v. 

{q)  Formerly  forty ;   stat.  3  &  Yalden,    1902,    2    K.    B.    304  ; 

4  Will.  IV.  c.  27,  s.  17.  White  v.  Summers,  1908,  2  Ch. 

(r)  Stat.  37  &  38  Vict.  c.  57,  256. 
s.  5  ;   Hounsell  v.  Dunning,  1902, 
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barred  by  the  statute,  the  land  cannot  be  recovered  by 
any  person  claiming  under  any  estate,  interest  or  right 
which  the  tenant  in  tail  might  lawfully  have  barred  (v)  ; 
and  if  a  tenant  in  tail  die  while  time  is  running  against 
him  but  before  his  right  is  barred,  bjo  person  claiming, 
under  any  such  estate,  &c.,  as  aforesaid  shall  recover  the 
land  but  within  the  period  during  which  the  tenant  in 
tail  might  have  recovered  it  had  he  continued  to  hve  (w). 
And,  as  we  have  seen,  a  person  entitled  to  an  estate  to 
take  effect  after  or  in  defeasance  of  an  estate  tail  will  also 
be  barred  from  recovering  the  land,  if  the  tenant  in  tail 
execute  an  assurance  insufficient  to  bar  the  estate  to  take 
effect  after  or  in  defeasance  of  the  estate  tail,  and  any 
person  shall  be  in  possession  of  the  land  by  virtue  of 
such  assurance,  and  the  same  person  or  any  one  else  (not 
being  entitled  in  respect  of  an  estate  to  take  effect  after 
or  in  defeasance  of  the  estate  tail)  shall  continue  in  such 
possession  for  twelve  (y)  years  after  the  time  when  the 
tenant  in  tail,  or  his  successor,  might,  without  the  con- 
sent of  any  other  person,  have  executed  a  complete  dis- 
Wrongful  entailing  assurance  (z).  Where  land  is  in  possession  of  a 
receipt  of  rent  jggggg  uji(Jer  a  lease  in  writing  reserving  the  yearly  rent 
lease.  of  twenty  shiUings  or  more,  and  the  rent  is  received  by 

some  person  wrongfully  claiming  to  be  entitled  to  the 
land  in  reversion,  the  right  of  the  person  rightfully 
entitled  to  the  land  in  reversion,  subject  to  the  lease,  to 
enter  upon  or  recover  the  land,  after  the  determination 
of  the  lease,  shall  be  deemed  to  have  first  accrued  at  the 
time  when  the  rent  was  first  so  received  by  the  wrongful 
As  to  equit-  claimant  (a).  Persons  entitled  in  equity  to  any  estate  in 
land  must,  as  a  rule,  assert  their  rights  within  the  same 

(v)  I.e.  by  a  disentailiiig  assur-  ^.  6  ;   see  ante,  pp.  109,  110,  409, 

anoe ;  ante,  p.  102 ;  stat.   3  &  4  n.  (b). 

WiU.  IV.  0.  27,  B.  21.  (a)  Stats.  3  &  4  Will.  c.  27, 

{w)  Sect.  22  ;   Goodall  v.  .S/.fc-  ss.  9,  34 ;    37  &  38  Vict.  c.  57, 

ratt,  3  Drew.  216.  ss.   1,  9  ;    see  Doe  d.  Angell  v. 

{y)  Formerly  twenty ;    stat.  3  Angell,  9  Q.  B.  328,  355 — 359 ; 

&  4  Will.  IV.  0.  27,  3.  23.  Williams  v.  Pott,  L.  R.  12  Eq 

(z)  Stat.  37  &  38  Vict    c.  57,  149. 
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period  as  if  they  had  been  entitled  to  the  Uke  estate  at 
law  (6).  But  when  any  land  shall  have  been  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui  que 
trust,  or  any  person  claiming  through  him,  to  take  action 
to  recover  the  land  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  the  land  shall  have 
been  conveyed  to  a  purchaser  for  valuable  consideration, 
and  shall  then  be  deemed  to  have  accrued  only  as  against 
such  purchaser  and  any  person  claiming  through  him  (c). 
And  the  Statute  of  Limitations  does  not  bar  the  claim  of 
a  cestui  que  tru^t  against  his  trustee  to  recover  any  pro- 
perty held  on  an  express  trust,  or  the  proceeds  thereof 
retained  by  the  trustee  or  previously  received  by  him  and 
converted  to  his  own  use,  or  for  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or  privy  (rf). 
In  every  case  of  a  concealed  fraud  the  right  of  any  Concealed 
person  to  sue  in  equity  for  the  recovery  of  any  land,  of 
which  he  or  any  person  through  whom  he  claims  may 
have  been  deprived  by  such  fraud,  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which 
such  fraud  shall,  or  with  reasonable  diligence  might, 
have  been  first  known  or  discovered  :  but  this  shall  not 
enable  any  owner  of  lands  to 'sue  in  equity  for  the 
recovery  thereof,  or  for  setting  aside  any  conveyance 
thereof  on  account  of  fraud,  against  any  bond  fide  pur- 
chaser for  valuable  consideration,  who  has  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time  he 
made  the  purchase  did  not  know  and  had  no  reason  to 
believe  that  any  such  fraud  had  been  committed  (e). 

(b)  Stat.  3  &  4  Will.  IV.  0.  27,       12th  ed. 

s.  24.  (c)  Stat.  3  &  4  Will.  IV.  c.  27, 

(c)  Stat.  3  &  4  Will.  IV.  c.  27,  s.  26  ;  Sturgis  v.  Morse,  24  Beav. 
s.  23.  See  Lewin  on  Trusts,  pp.  541,  3  De  G.  &  J.  1  ;  Chetham  v. 
699  sq.,  708,  709,  6th  ed.,  1099  Home,  L.  R.  9  Eq.  571  ;  Vane  v. 
sq.,  1112, 1113, 12th  ed.  ;  Patrick  Vane,  L.  B.  8  Ch.  383  ;  Lawrance 
V.  Simpson,  24  Q.  B.  D.  128.  v.   Norreys,   15  App.   Cas.   210  ; 

(d)  Stats.  36  &  37  Vict.  c.  66,  Willis  v.  Howe,  1893,  2  Ch.  545  ; 
s.  25,  sub-s.  2  ;  51  &  52  Vict.  c.  see  Jie  McCallum,  1901,  1  Ch. 
59, 3.  8  ;  Lewin  on  Trusts,  730  sq.,  143. 

735  sq.,  6th  ed.,  1150  sq.,  1157  sq., 

W.E.P.  *1 
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Rents. 


Tithes. 


Advowson. 


And  notMng  in  the  Statute  of  Limitations  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of 
Courts  of  Equity  in  refusing  relief,  on  the  ground  of 
acquiescence  or  otherwise,  to  any  person  whose  right  to 
sue  may  not  be  barred  by  virtue  of  that  statute  (/).  The 
manner  in  which  the  rights  of  a  mortgagor  and  mortgagee 
of  land  are  afiected  by  the  Statutes  of  Limitation  has 
been  already  noticed  (g).  The  right  to  rents,  whether 
rents  service,  rents  seek  or  rents  charge  (h)  including 
tithe  rent-charge  (i),  and  also  the  right  to  tithes  when 
in  the  hands  of  laymen  (k),  is  subject  to  the  same 
period  of  limitation  as  the  right  to  land  {I).  The  time  for 
bringing  an  action  to  enforce  the  right  of  presentation  to 
a  benefice  is  limited  to  three  successive  incumbencies,  all 
adverse  to  the  right  of  presentation  claimed,  or  to  the 
period  of  sixty  years,  if  the  three  incumbencies  do  not 
together  amount  to  that  time  (m)  ;  but  whatever  the 
length  of  the  incumbencies,  no  such  action  can  be  brought 
after  the  expiration  of  100  years  from  the  time  at  which 
adverse  possession  of  the  benefice  shall  have  been 
obtained  (n).    And  in  every  case  where  the  period  limited 


(/)  Stat.  3  &  4  Will.  IV.  u.  27, 
s.  27. 

(g)  Ante,  pp.  620,  621. 

(A)  See  Grant  v.  Ellis,  9  M. 
&  W.  113,  deciding  that  the 
Statute  of  Limitations  does  not 
operate  to  bar  the  landlord's 
right  to  recover  rent  reserved  on 
a,  lease  for  years  :  De  Beauvoir 
V.  Oioen,  5  Ex.  166  ;  Arclibold  v. 
Scully,  9  H.  L.  C.  360,  375; 
Irish  Land  Commission  v.  Grant, 
10  App.  Cas.  14,  26,  27  ;  Payne 
V.  Esdaile,  13  App.  Oas.  613  ; 
Howitt  V.  Harrington,  1893, 
2  Ch.  497,  504,  507  ;  Jones  v. 
Withers,  74  L.  T.  572  ;  Shaw  v. 
Crompton,  1910,  2  K.  B.  370, 
376. 

(i)  Asplen  v.  PuUin,  1917,  1 
K.  B.  187. 

{k)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  1  ;   see  Dean  of  Ely  v.  Bliss,  2 


De  G.,M.  &  G.  459,  deciding  that 
this  Act  applies  only  as  between 
rival  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  subject  to 
tithe.  As  to  the  time  required 
to  support  a  claim  of  m^odus  deci- 
mandi,  or  exemption  from  or  dis- 
charge of  tithes,  see  stat.  2  &  3 
Will.  IV.  c.  100,  amended  by 
4  &  5  Will.  IV.  c.  83  ;  SalkM 
V.  Johnston,  1  Mac.  &  G.  242. 
The  circumstances  under  which 
lands  may  be  tithe  free  are  well' 
explained  in  Burton's  Com- 
pendium, ch.  6,  sect.  4. 

(I)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(m)  Stat.  3  &  4  Will.  IV.  o.  27, 
s.  30. 

(n)  Sect.  33. 
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by  the  Act  is  determined,  tlie  right  and  title  of  the  person 

who  might  have  taken  proceedings  for  the  recovery  of 

the  land,  rent  or  advowson  in  question  within  the  period 

is  extinguished  (o).     Money  secured  by  any  mortgage.  Money 

judgment  or  lien,  or  otherwise  charged  upon  or  payable  jand^^*^  °° 

out  of  any  land  or  rent  at  law  or  in  equity,  or  any  legacy, 

can  only  be  recovered  within  twelve  {p)  years  next  after 

a  present  right  to  receive  the  same  accrued  to  some 

person  capable  of  giving  a  discharge  therefor,  or  from  the 

last  payment  of  principal  or  interest  on  account  thereof, 

or  the  last  written  and  signed  acknowledgment  of  the 

right  thereto  {q).    And  no  proceedings  can  be  taken  to 

recover  any  sum  of  money  or  legacy  charged  upon  or 

payable  out  of  any  land  or  rent  at  law  or  in  equity,  and 

secured  by  an  express  trust,  or  to  recover  any  arrears  of 

rent  or  of  interest  in  respect  of  any  such  sum  of  money 

or  legacy,  or  any  damages  in  respect  of  such  arrears, 

except  within  the  time  within  which  the  same  would  be 

recoverable  if  there  were  not  any  such  trust  (r).     The  Crown  rights. 

Crown  is  not  bound  by  the  Real  Property  Limitation 

Acts,  1833  and  1874  (s) :  but  by  an  Act  of  George  III.  (t) 

the  rights  of  the  Crown  in  all  lands  and  hereditaments 

are  barred  after  the  lapse  of  sixty  years.    The  acquisition  Land 

by  continued  possession  of  a  title  adverse  to  or  in  deroga-  ^g*^t^g 

tion  of  that  of  the  registered  proprietor  of  registered  land  Laud 

is  regulated  by  a  special  provision  of  the  Land  Transfer  ^ctg_ 

Act,  1897  (m),  which  will  be  hereafter  stated  (x). 

(o)  Stat.  3  &  4  Will  IV.  c.  27,  17tii  ed. 

s.  34 ;   Scott  V.  Nixon,  3  Dru.  &  («)  See  Bao.  Abr.  Prerogative 

War.  388  ;    Sands  to  Thompson,  (E.  5,  7) ;    Thomas  v,  Pritchard, 

22  Ch.  D.  614.  1903,  1  K.  B.  209,  212. 

{p)  rormerly  twenty ;   stat.  3  («)  Stat.    9   Geo.    III.    u.    16, 

&  4  WiU.  IV.  c.  27,  s.  40.  amended  by  24  &  25  Vict.  c.  62, 

(?)  Stat.  37  &  38  Vict.  o.  57,  and   extended   to   the   Duke   of 

s.  8 ;  Sutton  v.  Sutton,  22  Ch.  D.  Cornwall  by  23  &  24  Vict.  c.  53, 

511 ;   Feamside  t.  Flint,  ib.  579  ;  and  24  &  25  Vict.  c.  62,  s.  2,  and 

Be  Owen,  1894,  3  Ch.  220 ;    see  extended  to  Ireland  by  39  &  40 

Wma.  Pers.  Prop.  601—603, 17th  Vict.  c.  37. 

ed.  (u)  Stat.  60  &  61  Vict.  c.  65, 

(r)  Stat.  37  &  38  Vict.  ^.  57,  b.  12. 

s.  10 ;  see  Wms.  Pers.  Prop.  611,  (x)  Post,  Part  VII. 

41—3 
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OF  TITLE. 


Legal 
memory, 


Prescription.  The  title  to  purely  incorporeal  hereditaments,  whether 
appendant,  appurtenant  or  in.  gross,  depends  upon  grant 
or  upon  prescription  from  immemorial  user,  by  which  a 
grant  is  imphed.  The  time  of  legal  memory  was  long  since 
fixed  at  the  beginning  of  the  reign  of  King  Richard  I.,  by 
analogy  to  the  time  which,  by  a  statute  of  Edward  I.  (y), 
was  fixed  for  the  limitation  of  the  old  writ  of  right  (z). 
And  ia  the  absence  of  an  express  grant,  a  man  might 
prescribe  either  that  he  and  his  ancestors  had  from  time 
immemorial  exercised  a  certain  right  in.  gross  (a),  or  that 
he,  beiag  seised  ia  fee  of  certain  lands,  and  all  those 
whose  estate  he  had,  had  from  time  immemorial  exercised 
as  appendant  or  appurtenant  to  their  own  land  certain 
rights,  such  as  rights  of  common  or  way,  over  certain 
other  lands  (b).  In  both  of  these  cases  proof  of  a  user  as 
of  right,  for  twenty  years  or  upwards,  was  formerly  con- 
sidered to  afford  a  presumption  of  immemorial  enjoy- 
ment (c).  But  this  presumption  might  be  effectually 
rebutted  by  proof  that  the  enjoyment  had  in  fact  com- 
menced within  the  time  of  legal  memory  (d) ;  in  which 
case  the  enjoyment  for  centuries  would  go  for  nothing. 
This  is  still  the  law  with  regard  to  prescriptions  of  the 
former  kind,  namely,  prescriptions  of  immemorial  user  by 
a  man  and  his  ancestors  (e).  But  with  regard  to  prescrip- 
tions of  the  latter  kind,  where  the  owner  of  one  tenement, 
sometimes  called  the  dominant  tenement,  claims  to  exer- 
cise some  right  over  another  tenement,  called  the 
servient  tenement,  he  may  either  stiU  prove  his  rights 
as  before  (/),  or  he  may  have  recourse  to  an  Act  of 


(y)  Stat,  of  Westminster  the 
Eirst,  3  Edw.  I.  o.  39. 

(z)  Litt.  sect.  170;  2  Inst. 
238  ;  2  Black.  Comm.  31.  See 
ante,  p.  99. 

(a)  Welcome  v.  Upton,  6  M.  & 
W.  536;  Shuttkworth  v.  Le 
Fleming,  19  C.  B.  N.  S.  687. 

(6)  Oateward's  case,  6  Rep.  59  b. 

(c)  Bex  V.  Joliffe,  3  B.  &  C.  54. 
As  to  the  presumption  of  a  lost 
{rant  from  long-continued   but 


not  immemorial  user,  see  Hulbert 
V.  Dale,  1909,  2  Ch.  570  ;  Foley's 
Charity  Trustees  v.  Dudley  Cor- 
poration, 1910,  1  K.  B.  317. 

{d)  See  Jenkins  v.  Harvey,  1 
C,  M.  &  R.  894,  895. 

(e)  Shuttleworth  v.  Le  Fleming, 
ubi  supra. 

(/)  Warrick  v.  Queen's  College, 
Oxford,  L.  E.  6  Ch.  716,  728; 
AyiuUy  v.  Olover,  L.  R.  10  Ch. 
283. 
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William  IV.  (g),  called  the  Prescription  Act,  which  has  The  p'rescrip- 
materially  shortened  the  proof  required  in  all  cases  where  *''°°  ^°^' 
a  recent  uninterrupted  user  as  of  right  can  be  shown.  By 
this  Act  no  right  of  common  or  other  profit  or  benefit,  Rights  of 
called  in  law-French  profit  a  prendre,  to  be  taken  and ''°™°'°°' 
enjoyed  from  or  upon  land  (except  tithes,  rent,  and  ser- 
vices), shall,  if  actually  taken  and  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  thirty 
years,  be  defeated  by  showing  only  that  it  was  first 
enjoyed  prior  thereto  ;  and  if  enjoyed  for  sixty  years,  the 
right  is  made  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (h).    For  rights  of  way  and  Rights  of 
other  easements,  watercourses  and  the  use  of  water,  the  '^^^'    °' 
terms  are  twenty  and  forty  years  respectively,  instead  of 
thirty  and  sixty  years  (i).    And  when  the  access  and  use  Light, 
of  light  for  any  dwelling-house,  workshop,  or  other  build- 
ing shall  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (h).    The  periods  mentioned 
are  periods  next  before  some  action  or  suit  in  which  the 
claim  is  brought  in  question  (I) ;  and  no  act  is  deemed  an 
interruption  unless  submitted  to  or  acquiesced  in  for  one 
year  after  the  party  interrupted  shall  have  had  notice 

(g)  Stat.  2  &  3  Will.  IV.  c.  71.  This  enactment  applies   as   be- 

{h)  Sect.  1.  tween  two  tenants  of  the  same 

(i)  Sect.    2.     See    Gardner    v.  landlord ;    see  Morgan  v.  Fear, 

Hodgson's,  <lkc.,  Co.,  1903,  A.  C.  1907,  A.  C.  425 ;    Richardson  v. 

229  ;   Kilgour  v.  Gaddes,  1904,  1  Graham,  1908,  1  K.  B.  39.     The 

K.  B.  457.  period  of  prescription  as  to  light 

(it)  Sect.  3.     See  Colls  v.  Home  might  be  suspended  under  the 

<fc   Colonial  Stores,   1904,  A.   C.  Courts  (Emergency  Powers)  No. 

179  ;   Kine  v.  Jolly,  1905,  1  Ch.  2  Act,  1916  (6  &  7  Geo.  V.  c.  18, 

480  ;  affd.  1907,  A.  C.  1  ;  Ambler  s.  3). 

V.  Gordon,  1905,   1  K.  B.  417  ;  {1}  See    Hyman    v.     Van    den 

Higgins  v.  Belts,  1905,  2  Ch.  210.  Bergh,  1908,  1  Ch.  167. 
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OF  TITLE. 


Disabilities, 


Rights  over 
Grown  lands. 


Abandon- 
ment. 


thereof  and  of  the  person  making  or  authorising  the  same 
to  be  made  (m).  The  time  during  which  any  person, 
otherwise  capable  of  resisting  any  claim,  shall  be  an 
infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have  been 
pending,  and  which  shall  have  been  diligently  prosecuted 
until  abated  by  the  death  of  any  party  thereto,  is  ex- 
cluded from  the  above  periods,  except  when  the  claim  is 
declared  absolute  and  indefeasible  (n)  ;  provided  that  in 
the  case  of  ways  and  watercourses,  where  the  servient 
tenement  shall  be  held  for  term  of  life  or  years  exceeding 
three  years,  the  time  of  enjoyment  of  the  way  or  water- 
course during  such  term  is  excluded  from  the  computa- 
tion of  the  period  of  forty  years,  in  case  the  claim  shall, 
within  three  years  next  after  the  end  or  sooner  determina- 
tion of  such  term,  be  resisted  by  any  person  entitled  to 
any  reversion  expectant  on  the  determination  thereof  (o). 
The  Crown  is  expressly  bound  by  the  provisions  of  the 
Prescription  Act  respecting  profits  a  prendre,  ways  and 
water  rights  ;  but  is  not  bound  by  those  respecting 
light  (p).  The  rights  above  mentioned  may  be  lost  by 
abandonment,  of  which  non-user  for  twenty  years  or 
upwards  is  generally  sufficient  evidence,  although  a 
shorter  period  will  suffice  if  an  intent  to  abandon 
appear  (q). 


Proof  of 
title. 


Although  the  possession  of  land  is  attended  with  the 
advantages  before  described  (r),  yet  mere  possession  is, 
of  course,  not  conclusive  evidence  of  a  title  good  against 
all  the  world.  Some  further  proof  or  guarantee  of  title 
is  required  on  a  transfer  of  real  property,  unless  the  trans- 


Cm)  2&  3  Will.  IV.  0.  71,  s.  4; 
Bennisonv.  Carlwright,!y  B.  &  S.  1. 

(?i)  Sect.  7. 

(o)  Sect.  8.  See  Symons  v. 
Leaher,  15  Q.  B.  D.  629. 

{p)  Perry  Y.  Eames,  1891,  1  Cli. 
658;  Wheaton  v.  Maple,  1893, 
3  Ch.  48. 

(j)  See   Moore   v.   Bawson,   3 


B.  &  C.  332,  339;  Hak  v, 
Oldroyd,  14  M.  &  W.  789  ;  R.  v. 
Charley,  12  Q.  B.  515,  519  ;  Ward 
V.  Ward,  7  Ex.  838  ;  Crosshy  v. 
Lightoicler.  L.  R.  3  Eq.  279, 
2  Ch.  478;  Williams  on  Com- 
mons, 166. 

(r)  Ante,  p.  637. 
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feree  is  to  take,  without  compensation,  the  risk  of  being 
ejected  by  some  person  who  has  a  better  title.  In 
ancient  times,  as  we  have  seen,  conveyances  of  land  were 
principally  made  from  a  superior  to  an  inferior,  as  from 
the  great  baron  to  his  retainer,  or  from  a  father  to  his 
daughter  on  her  marriage  (s).  The  grantee  became  the 
tenant  of  the  grantor  ;  and  if  any  consideration  were 
given  for  the  grant,  it  more  frequently  assumed  the  form 
of  services  or  annual  rent  than  the  immediate  payment 
of  a  large  sum  of  money  (t).  Under  these  circumstances 
it  may  readily  be  supposed  that,  if  the  grantor  were 
ready  to  warrant  the  grantee  quiet  possession,  the  title 
of  the  former  to  make  the  grant  would  not  be  very  strictly 
investigated  ;  and  this  appears  to  have  been  the  practice 
in  ancient  times,  every  charter  or  deed  of  feoffment 
usually  ending  with  a  clause  of  warranty,  by  which  the  Warranty. 
feoffor  agreed  that  he  and  his  heirs  would  warrant, 
acquit,  and  for  ever  defend  the  feoffee  and  his  heirs 
against  all  persons  (u).  Even  if  this  warranty  were  not 
expressly  inserted,  still  it  would  seem  that  the  word  give,  Warranty 
used  in  a  feoffment,  had  the  effect  of  an  implied  warranty ;  ^o^d  give. 
but  the  force  of  such  implied  warranty  was  confined  to 
the  feoffor  only,  exclusive  of  his  heirs,  whenever  a  feoff- 
ment was  made  of  lands  to  be  holden  of  the  chief  lord  of 
the  fee  (x).  Under  an  express  warranty  the  feoffor,  and  Express 
also  his  heirs,  were  bound,  not  only  to  give  up  all  claim 
to  the  lands  themselves,  but  also  to  give  to  the  feoffee 
or  his  heirs  other  lands  of  the  same  value,  in  case  of  the 
eviction  of  the  feoffee  or  his  heirs  by  any  person  having 
a  prior  title  (y)  ;  and  this  warranty  was  binding  on  the 
heir  of  the  feoffor,  whether  he  derived  any  lands  by 

(s)  See  ante,  p.  69.  gation  in  the  days  of  subinfeuda- 

(()  Ante,  pp.   10,   14,   47,   51,  tion  was  a  potent  factor  in  the 

70.  acquisition  by  a  tenant  in  fee  of 

(t()  Bract,   fo.    17    a.     As   we  the  right  to  alien  as  against  his 

have    seen,    the    obligation    of  heir ;   ante,  pp.  39,  69. 

warranty  originally  formed  part  {x)  4  Edw.  I.  stat.  3,  c.  6  ;    2 

of  the  relation   between   feudal  Inst.  275  ;   Co.  Litt.  384  a,  n.  (1). 

lord  and  tenant ;    and  this  obli-  (y)  Co.  Litt.  365  a. 
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OF     TITLE. 


Warranty 

now 

ineffectual. 


descent  from  the  feoffor  or  not  (2),  except  only  in  tte 
case  of  the  warranty  commencing,  as  it  was  said,  by 
disseisin  ;  that  is,  in  the  case  of  the  feoffor  making  a 
feoffment  with  warranty  of  lands  of  which  he,  by  that 
very  act  (a),  disseised  some  person  (b),  in  which  case  it 
was  too  palpable  a  hardship  to  make  the  heir  answerable 
for  the  misdeed  of  his  ancestor.  But,  even  with  this 
exception,  the  right  to  bind  the  heir  by  warranty  was 
found  to  confer  on  the  ancestor  too  great  a  power  ;  thus, 
a  husband,  whilst  tenant  by  the  curtesy  of  his  deceased 
wife's  lands,  could,  by  making  a  feoffment  of  such  lands 
with  warranty,  deprive  his  son  of  the  inheritance ;  for 
the  eldest  son  of  the  marriage  would  usually  be  heir  both 
to  his  mother  and  to  his  father  ;  as  heir  to  his  mother  he 
would  be  entitled  to  her  lands,  but  as  heir  of  his  father 
he  was  bound  by  his  warranty.  This  particular  case 
was  the  first  in  which  a  restraint  was  applied  by  Parlia- 
ment to  the  effect  of  a  warranty,  it  having  been  enacted  (c) 
that  the  son  should  not,  in  such  a  case,  be  barred  by  the 
warranty  of  his  father,  unless  any  heritage  descended  to 
him  of  his  father's  side,  and  then  he  was  to  be  barred 
only  to  the  extent  of  the  value  of  the  heritage  so  de- 
scended. The  force  of  a  warranty  was  afterwards  greatly 
restrained  by  other  statutes  enacted  to  meet  other 
cases  (d)  ;  and  the  clause  of  warranty  having  been  long 
disused  in  modern  conveyancing,  its  chief  force  and  effect 
were  removed  by  clauses  of  two  statutes  of  1833,  passed 
at  the  recommendation  of  the  Real  Property  Com- 
missioners (e). 


Proof  of  title 
required  in 
modern 
times. 


The  old  warranty  of  title  was  better  suited  to  the 
transactions  of  the  feudal  times,  in  which  it  originated, 


(z)  Litt.  s.  712. 
[a)  Litt.    s.    704;     Co.    Litt. 
371  a. 

(6)  Litt.  as.  697—700. 
(c)  Stat.  6  Edw.  I.  c.  3. 
{d)  Stat.  De  donis,  13  Edw. 


c.  1,  aa  construed  by  the  judges  .       a.  14. 


see    Co.    Litt.    373    b,    n.    (2) ; 

Vaughan,  375 ;    stats.   11   Hen. 

VII.  c.  20;    4  &  5  Anne,  o.  3 

(0.  16  in  Buffhead),  s.  21. 

(e)  Stats.  3  &  4  Will.  IV.  c.  27, 
39;    3  &  4  Will.  IV.  c.  74, 
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than  to  modem  dealings  with  land.    When  a  transfer  of 

land  takes  the  form  of  a  sale  for  a  sum  of  money  paid 

down  and  representing  the  full  value  of  the  land,  it  is 

obviously  desirable  to  require  proof  of  the  vendor's  title 

before  completing  the  sale,  as  well  as  a  guarantee  of 

compensation  in  case  of  his  title  afterwards  proving  to 

be  defective.     It  has  been  accordingly  established  in  Vendor  bound 

modern  times  that,  on  every  sale  of  land,  the  vendor  is  good  title. 

bound  to  show  a  good  title  thereto  (/).     The  proof  so 

required   is   furnished   by   his   giving   evidence   of   the 

exercise  of  acts  of  ownership,  particularly  of  the  power 

of  disposition,  by  himself  or  his  predecessors  over  the 

land  sold  for  a  certain  number  of  years  back,  and  by 

deducing  from  previous  dispositions  and  devolution  of 

the  land  a  right  in  himself  to  the  fee  simple  or  other 

estate  sold.     A  vendor  of  land  is  therefore  bound  to  Abstract  of 

title. 

furmsh  at  his  own  expense  (g)  to  the  purchaser  an 
abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposition 
of  the  property  was  made  during  the  time  for  which  title 
has  to  be  shown  ;  it  must  also  contain  a  statement  of 
every  birth,  death,  marriage,  bankruptcy,  or  other  event 
material  to  the  devolution  of  the  estate  contracted  for  (h). 
The  vendor  is  further  bound  to  verify  the  abstract  by  Verification 

■^  y  01  abstract. 

producing  for  examination  by  the  purchaser  or  his 
solicitor  the  original  deeds  or  documents  abstracted,  and 
the  probates  or  office  copies  of  the  wills  and  other  docu- 
ments, of  which  the  originals  cannot  be  produced ;  also 
by  furnishing  proper  evidence  of  every  fact  material  to 
title  (i).    But  the  purchaser,  in  the  absence  of  stipulation 

(/)  Doe  d.  Gray  v.  Stanion,  1  Johnson  cfe  Tustin,  30  Cb.  D   42. 

M.  &  W.  695,  701  ;  Sug.  V.  &  P.  (h)  See  Sug.  V.  &  P.  Ch.  XI. 

16, 14th  ed.;  Lysaght  v.  Edwards,  pp.   405   sq. ;    1   Wins.  V.   &   P. 

2   Ch.    D.    499,    507  ;     Ellis    v.  105  sq.,  2nd  ed. 

Rogers,  29  Ch.  D.  661,  670,  672  ;  (i)  Sug.  V.  &  P.  406,  414  sq., 

1  Wms.  V.  &  P.  32,  94  sq.,  2nd  429—432,    447—450  ;     1    Wms. 

ed.  V.  &P.  115  s?.,  2nded. 

{g}  Sug.    V.    &    P.    406 ;     Be 
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OF   TITLE. 


Expense  of 
evidence  not 
in  vendor's 
possession. 


Recitals,  &c., 
in  deeds,  &c.. 
20  years  old 
prima  facie 
evidence. 


to  the  contrary,  must  now  bear  the  expense  of  producing 
all  documents  of  title,  which  are  not  in  the  vendor's 
possession  (7c),  and  of  procuring  all  other  evidence  of 
title,  which  the  vendor  has  not  in  his  possession  ij).  The 
purchaser  also  bears  all  the  expense  of  the  examination 
of  the  title  deeds  by  his  solicitor  (m).  It  is  now  a  term 
of  contracts  for  the  sale  of  land,  in  the  absence  of  stipu- 
lation to  the  contrary,  that  recitals,  statements,  and 
descriptions  of  facts,  matters  and  parties  contained  in 
deeds,  instruments.  Acts  of  Parliament,  or  statutory 
declarations,  twenty  years  old  at  the  date  of  the  contract, 
shall,  unless  and  except  so  far  as  they  shall  be  proved 
to  be  inaccurate,  be  taken  to  be  sufficient  evidence  of 
such  facts,  matters  and  descriptions  (w).  This  may,  of 
course,  save  a  vendor  from  the  necessity  of  furnishing 
evidence,  which  he  would  otherwise  be  obliged  to  give. 


Length  of 
time  for 
which  a 
vendor  must 
show  title. 


The  vendor's  obligation  to  show  a  good  title  is  to 
show  a  good  title  according  to  the  contract,  i.e.,  such  a 
title  as  he  has  contracted  to  give  (o).  The  length  of 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  between  buyers  and 
sellers  of  land  (f).  But  in  the  absence  of  stipulation  to 
the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.     On  the  sale  of  a  free- 


(k)  See  Ee.  Willelt  and  Argenti, 
5  Times  L.  R.  476 ;  Re  Stuart, 
Olivant  and  Seadon's  Contract, 
1896,  2  Ch.  328. 

(0  Stat.  U  &  45  Vict.  c.  41, 
s.  3,  sub-s.  6  ;  lie  Wright  and 
Thompson's  Contract,  1920,  1  Ch. 
191  ;  see  1  Wms.  V.  &  P.  116, 
121,  136,  2nd  ed. 

(m)  See  Sug.  V.  &  P.  406,  429, 
430  ;  1  Wms.  V.  &  P.  123,  124, 
2nd  ed. 

(n)  Stat.  37  &  38  Vict.  c.  78, 
s.  2  ;  see  1  Wms.  V.  &  P.  136— 
141,  2nd  ed. ;  Re  Wallis  & 
Groufs  Contract,  1906,  2  Ch.  206. 

(o)  Lawrie    v.    Lees,    7    App. 


Cas.  19. 

(p)  Any  stipulation  restricting 
the  period,  for  which  the  pur- 
chaser would  otherwise  be  en- 
titled to  require  title  to  be 
shown,  must  be  fair  and  explicit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
the  knowledge  of  the  vendor,  or 
it  will  not  be  binding  on  the 
purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought :  Re  Banister,  Broad  v. 
Munton,  12  Ch.  D.  131  ;  Re 
Marsh  and  Earl  Granville,  24 
Ch.  D.  11  ;  see  1  Wms.  V.  &  P 
192  sq.,  2nd  ed. 
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hold  (q)  or  copyhold  estate,  he  can  call  for  the  title  for  Freeholds 
the  last  forty  years  (r).     But  if  the  freehold  sold  should  hofds.°^^' 
be  land,   formerly   of   copyhold   or   customary  tenure, 
which  has  been  enfranchised  (s),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchisement  (t). 
On  the  sale  of    leaseholds  for  years  he  can  require  an  Leaseholds 
abstract  and  production  of  the  lease,  whatever  be  its  °^  ■^''*"" 
date.     And  if  the  lease  be  not  more  than  forty  years  old, 
he  can  call  for  the  subsequent  title  under  the  lease  to  the 
date  of  the  contract ;  but  if  the  lease  be  more  than  forty 
years  old,  all  the  subsequent  title  he  can  require  is  the 
title  for  the  forty  years  next  before  the  contract  (u). 
And  he  will  not  in  either  case  be  entitled  to  call  for  the 
title  to  the  freehold,  or  to  any  leasehold  reversion  {x). 
Not  less  than  one  hundred  years'  title  must  be  shown  to  Advowson. 
an  advowson  («/).     Upon  the  sale  of  tithes  or  other  pro-  Tithes  or 
perty  held  under  a  grant  from  the  Crown,  the  original  ^gil^der 
grant  must  be  shown,  whatever  be  its  date  ;  after  which.  Crown  grant, 
it  appears,  the  title  for  the  forty  years  next  before  the 
contract  is  all  that  can  be  required  (z).     And  upon  the 
.  sale  of  a  reversionary  interest,   its  creation  must  be  Reversion  or 
shown,  whatever  be  its  antiquity  (a).     Furthermore,  if  '^®™^'"  ®''' 
an  abstract  of  title  commence  with  an  instrument  of  dis- 
position, it  must  be  such  as  will  form  what  is  called  a 
good  root  of  title  ;   that  is  to  say,  it  must,  as  a  rule,  be  Good  root  of 
an  instrument  dealing  with  the  whole  estate,  legal  and 
equitable,  in  the  property  sold,  containing  a  description 

(q)  Whether  of  inheritance  or  96 — 101,  2nd  ed. 

for  life  or  lives  ;    see  ante,  p.  65.  (x)  Stats.  37  &  38  Vict.  c.  78, 

(r)  Stat.  37  &  38  Vict.  c.  78,  s.  2  ;    44  &  45  Vict.  c.  41,  s.  3, 

s.  1 ;  see  1  Wms.  V.  &  P.  94  sq.,  sub-s.  1 ;    see  1  Wms.  V.  &  P. 

98—100,  2nd  ed.  99—101,  2nd  ed. 

{s)  Ante,  p.  522.  {y)  Sug.  V.   &  P.  367  ;    Wil- 

(t)  Stat.  44  &  45  Vict.  o.  41,  liams  on  Real  Property,   449 — 

s.  3,  sub-s.  2  ;   see  1  Wms.  V.  &  451,  13th  ed.  ;   see  1  Wms.  V.  & 

P.  99,  100,  2nd  ed.  P.  97,  101,  2nd  ed. 

(w)  Sug.   V.   &   P.  368,  370 ;  (z)  Sug.  V.  &  P.  367  ;   1  Wms. 

Frend  v.  Buckky,  L.  R.  5  Q.  B.  V.  &  P.  97,  101,  2nd  ed. 

213  ;    Stat.  37  &  38  Vict.  c.  78,  (a)   1  Wms.  V.  &  P.  97,  101, 

s.  1  ;    Gosling  V.  Woolf,  1893,  1  399,  2nd  ed. 
Q.  B.  39 ;    see  1  Wms.  V    &  P. 
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by  which  the  property  can  be  identified,  and  contaiaing 
nothing  to  cast  any  doubt  on  the  title  of  the  disposing 
parties.  If  it  be  deficient  in  any  of  these  particulars,  the 
purchaser  may  require  further  evidence  to  supply  the 
deficiency  (6).  For  example,  if  the  abstract  commence 
with  a  will  containing  a  general  devise  of  the  testator's 
real  estate,  under  which  the  property  sold  is  alleged  to 
have  passed,  the  purchaser  will  be  entitled  to  require 
evidence  of  the  testator's  seisin  (c).  But  ^,  conveyance 
in  fee  on  a  sale  or  by  way  of  mortgage  is  a  good  root  of 
title.  It  is  obvious  that,  in  consequence  of  the  rule 
requiring  a  good  root  of  title,  a  vendor  may  have  to  go 
back  more  than  forty  years  if  he  wish  to  commence  his 
abstract  with  a  document  which  shall  be  free  from  ob- 
jection (d). 

Sixty  years'  Before  the  year  1875,  the  rule  was  that  the  title 

title  formerly  jjjjgj,^  j^g  required  to  be  shown  for  sixty  years,  ia  all 

required.  o  u  j    j  ' 

cases  where  forty  years'  title  can  now  be  called  for  (e). 
The  origin  of  this  rule  is  sometimes  attributed  to  the 
fact  that  under  the  Statutes  of  Limitation  applicable 
to  the  old  real  and  mixed  actions  (/)  nothing  less  than 
sixty  years'  possession  would  bar  adverse  claims  to  the 
land  (^r).  But  even  sixty  years'  possession  will  not 
necessarily  give  a  sure  title  to  land,  as  against  all  the 
world  ;  for  if  the  land  had  been  limited  for  an  estate 
tail  or  for  life,  the  right  of  the  reversioner  or  remainder- 
man to  enter  into  possession  would  not  accrue  till  after 

(6)  See  1  Wms.  V.  &  P.  106  sj. ,  exceptions;    see  stat.  44  &  45 

2nd  ed.  ■  Viet.   c.   41,   s.   3,   sub-s.   3 ;     1 

(c)  See   Parr   v.   Lovegrove,   4  Wms.  V.  &  P.  192  sq.,  2nd  ed. ; 
Drew.  170.  NottiHgham     Patent      Brick     <fe 

(d)  Re  Cox  dh  Neve's  Contract,  Tile  Go.  v.  Butler,  16  Q.  B.  D. 
1891,  2  Ch.  109,  117,  118.     As  a  778. 

rule,  the  purchaser  now  has  no  (e)  Sug.  V.  &  P.  365  sq.,  407  ; 

right  to  inquire  into  or  require  Cooper  v.  Emery,  1  Ph.  388. 

evidence  of,  or  object  to  the  title  {/)  See  ante,  p.  638,  n.  (i). 

prior  to  the  time  fixed,  by  the  {q)  See  stat.  32  Hen.  VIII.  o. 

contract  or  by  law,  for  the  com-  2  ;    3  Black.  Comm.   193 — 196  ; 

menoement  of  title  :    but  to  this  Sug.  V.  &  P.  365. 
rule  there  are  several  important 
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the  determination  of  tiie  particular  estate  {h) ;  and 
under  the  present  (i)  as  well  as  the  old  {h)  Statutes  of 
Limitation  circumstances  might  occur  to  render  possible 
the  recovery  of  land  by  a  reversioner  or  remainderman 
more  than  sixty  years  after  the  dispossession  of  the 
tenant  in  tail  or  for  life.  Another  reason  is  accordiagly 
given  for  the  rule,  namely,  that  the  term  of  sixty  years 
corresponds  with  the  ordinary  duration  of  human  life, 
and  inquiry  into  the  title  for  the  duration  of  an  ordinary 
lifetime  affords  some  safeguard  against  the  existence  of 
the  adverse  claims,  which  might  not  have  accrued  until 
the  death  of  a  particular  tenant  (Z).  The  period  of  sixty 
years  was  reduced  to  forty  by  the  Vendor  and  Purchaser 
Act,  1874  (m),  on  no  other  ground,  apparently,  than  that 
in  practice  purchasers  were  generally  found  wiUiug  to 
accept  a  forty  years'  title. 

It  is  not  necessary  for  a  vendor  of  land  to  show  that  Sale  of  land 
he  is  himself  absolutely  entitled  to  the  whole  estate  cumbrancesT' 
contracted  to  be  sold  ;  a  good  title  will  have  been  shown 
if  it  appear  that  the  vendor  has  a  power  or  an  equitable 
interest  enabling  him,  as  of  his  own  right,  to  procure  the 
conveyance  of  that  estate  to  the  purchaser  [n).  If  any 
other  persons,  besides  the  vendor,  be  interested  in  the 
land  sold,  the  abstract  of  title  will  of  course  disclose  their 
names  and  the  nature  of  their  interests.  And  if  the 
vendor  desire  to  complete  the  sale  without  resorting  to 

(A)  AnU,  pp.  361,  371—374.  pp.   650,    651),  appear  to  have 

(i)  AnU,  pp.  638 — 643.  been    introduced    because    pur- 

(k)  See  Sug.  V.  &  P.  609,  11th  chasers  commonly  submitted  to 

ed.,  366, 14th  ed. ;  1  Prest.  Abst.  like  restrictions  by  express  agree- 

20—22,  2nd  ed.  ment ;     see   Wms.   Conv.   Stat. 

(I)  See  Mr.  Brodie's  opinion,  29  sq. 

1   Hayes's  Conveyancing,   564  ;  (»)  See  8  Ves.  436  ;  Townsend 

1  Ph  389  V.  Champernoion,  1  Y.  &  J.  449 ; 

(m)  Stat.  37  &  38  Vict.  c.  78,  Sug.   V.    &    P.    217,    218,   349, 

s.    1.     In    the    same    way    the  423—425;     1    Wms.    V.    &    P. 

further   restrictions    on    a    pur-  164    sg.,    2nd    ed. ;     Brewer    v. 

chaser's    rights    made    by    the  Broadwood,  22  Ch.  D.  105,  109 ; 

Conveyancing  Act,    1881    (stat.  Be    Bryant    and    Bamingham's 

44  &  45  Viet.  o.  41,  s.  3  ;   ante,  Contract,  44  Ch.  D.  218 


Digitized  by  Microsoft® 


654:  OF  TITLE. 

lucum-  the  aid  of  tlie  Court,  the  concurrence  of  all  these  parties 

must  concur    must  be  obtained  by  him,  in  order  that  an  unincumbered 

in  convey-       estate,  in  fee  simple  or  otherwise  as  contracted  for,  may 
auce.  '  r  .  . 

be  conveyed  to  the  purchaser.     Thus,  if  the  lands  be  in 

mortgage,  the  mortgagee  must  be  paid  ofE  out  of  the 
purchase-money,  and  must  join  to  relinquish  his  security 
and  convey  the  legal  estate  (o).  If  the  widow  of  any 
previous  owner  is  entitled  to  dower  out  of  the  lands  (y), 
she  must  concur  in  the  conveyance ;  if  the  lands  are 
subject  to  a  rent-charge  (q),  the  person  entitled  thereto 
must  join  to  release  the  lands  from  his  charge.  In  the 
Expense  absence  of  stipulation  to  the  contrary,  the  expense  of  the 
^^^° '  concurrence  in  the  conveyance  to  the  purchaser  of  all 

necessary  parties,  other  than  the  vendor,  must  be  paid 
Payment        by  the  vendor  (r).   Under  the  Conveyancing  Act,  1881  (s), 
sufficient  to    upon  the  sale  of  land  subject  to  any  mortgage,  hen  or 
provide  for  in.  charge,  whether  of  a  capital  or  an  annual  sum,  the  Court 
has  power  to  allow  payment  into  Court  of  a  sum  of  money 
sufficient  to  provide  for  the  amount  charged  on  the  land 
and  future  costs,  and  thereupon  to  declare  the  land  to  be 
freed  from  the  charge,  and  to  make  any  order  for  con- 
veyance, or  vesting  order,  proper  for  giving  effect  to  the 
sale.    This  enables  a  vendor  to  procure  land,  which  is 
subject  to  mortgages  or  charges,  to  be  conveyed  to  the 
purchaser  for  an  uruncumbered  estate,  without  the  con- 
currence of  the  incumbrancers.    If  the  land  sold  be 
Death  duties,  charged  with  succession  or  estate  duty  {t),  or  with  any 
loped'lald      increment  value  duty  payable  on  a  death  (m),  or  if  any 
duty  unpaid,  undeveloped  land  duty  is  payable  in  respect  of  the  pro- 
perty {%),  the  duty  must  be  paid  before  completion  of 
the  purchase. 

(o)  Ante,  p.  604.  1  &  2  Geo.  V.  c.  37,  s.  1 ;   see  Ee 

(p)  Ante,  pp.  350  sg.  Wilberforce's  Trusts,  1915,  1  Ch. 

(?)  Ante,  pp.  468  sg.  94. 

(r)  Sug.  V.  &  P.  557,  558,  561  ;  (t)  Ante,   pp.    256,    280—285, 

1   Davidson,  Free.  Conv.  570—  455,  456;    see  2  Wms.  V.  &  P. 

572,  612,  4th  ed. ;    1  Wms.  V.  &  1283—1289,  1307—1313,  2nd  ed. 

P.  34,  47,  619—621,  734,  2nd  ed.  {u)  Ante,  pp.  256,  285. 

(s)  Stat.  44  &  45  Vict.  c.  41,  (x)  See  stat.  10  Edw.  VII. 
s.  5  (see  s.  2  (vii.) ),  amended  by 

Digitized  by  Microsoft® 


OF   TITLE.  655 

On  every  mortgage  of  land,  the  title  is  investigated  Proof  of  title 

in  the  same  manner  as  upon  a  sale  («/) ;   for  to  acquire  °°  ™°  ^*^^' 

a  good  marketable  title  is  of  even  greater  importance 

to  a  mortgagee,  who  only  wants  security  for  his  money, 

than  to  a  purchaser,  who  may  buy  for  occupation.     A 

good  marketable  title  is  one  which  will  enable  the  party  ^°°^  martet- 

•  •        •,  11     1  -1  1  .       able  title, 

acquirmg  it  to  sell  the  property  without  the  necessity 

of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realising  his 
security  (z)  ;  and  he  cannot  safely  accept  a  title  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most  efficient 
remedy.  Here  it  may  be  pointed  out  that  the  relation 
of  iatended  mortgagor  and  mortgagee  is  very  different 
from  that  of  vendor  and  purchaser.  A  vendor  and  pur- 
chaser of  land  are  parties  to  a  contract,  which  may  be 
decreed  to  be  specifically  enforced,  at  the  instance  of 
either  of  them,  under  the  equitable  jurisdiction  of  the 
Court  (a).  Hence  their  respective  rights  are  strictly 
defined  from  the  moment  they  have  signed  the  contract 
for  sale  (6).  But  it  is  not  usual  for  mortgagees  to  bind 
themselves  by  contract  in.  contemplation  of  making  a 
loan  on  real  security  (c) ;  and  even  if  they  were  to  do  so, 
the  Court  will  not  specifically  enforce  an  agreement  to 
lend  or  borrow  money  (d). 

Upon  a  contract  to  grant  a  lease  for  a  term  of  years,  Proof  of  title 
the  rule  formerly  was  that  the  intended  lessor  might  be  granr*eTse!*° 
called  upon  to  show  a  good  title,  the  grant  of  a  lease 
being  regarded  as  equivalent  in  this  respect  to  the  sale 

c.  8,  ss.   16—19,  41  ;    Allen  v.  n.  (e). 

Inland  Eevenue  Oommrs.,  1914,  (6)  See  a?iJe,  pp.  196,  200,  611. 

2  K.  B.  327  ;  1  Wms.  V.  &  P.  713  (c)  Davidson,  Prec.  Conv.  Vol. 

and  n.  (p),  2nd  ed.  II.  Part  I.  p.  104,  n.  (a),  4th  ed. 

iy)  See  1  Wms.  V.  &  P.  498  sq.,  (d)  Rogers  v.  Challis,  27  Beav. 

2nded.  175;     SicAel   v.    Mosenthal,   30 

(z)  Ante,  p.  612.  Beav.  371 ;    South  African  Ter- 

\a)  See  Wms.  V.  &  P.  i.  37,  ritories,  Ltd.  v.  WalUngton,  1898, 

ii.  1091  sq.,  2nd  ed. ;  ante,  p.  175,  A.  C.  309. 
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Contract  for 
an  under- 
lease. 


of  a  leasehold  interest  (e).  But  now,  in  the  absence  of 
stipulation  to  the  contrary,  the  intended  lessee  has  po 
right,  under  such  a  contract,  to  call  for  the  title  to  the 
freehold  (/ ).  Upon  a  contract  for  an  underlease,  however, 
the  proposed  lessee  still  has  the  right  to  call  for  an 
abstract  and  production  of  the  lease,  under  which  his 
intending  lessor  holds,  and  of  the  subsequent  or  the  last 
forty  years'  title  thereunder,  in  the  same  manner  as  if  he 
had  contracted  to  buy  the  lease  (g).  But  he  has  now  no 
right,  in  the  absence  of  stipulation  to  the  contrary,  to 
call  for  the  title  to  any  leasehold  reversion  expectant  on 
any  lease,  under  which  his  proposed  lessor  holds  (h). 
The  covenants  and  conditions  which  can  be  required  to 
be  inserted  in  a  lease,  in  the  absence  of  special  stipulation, 
have  already  been  referred  to  (i). 


Importance 
of  their 
possession. 


Title-deeds.  On  the  completion  of  any  sale  or  mortgage  of  land, 

the  purchaser  or  mortgagee  becomes  entitled  to  all 
documents  of  title,  which  relate  exclusively  to  the  pro- 
perty dealt  with  {k)  ;  and  these  are  always  handed  over 
to  him.  The  possession  of  the  title-deeds  is  of  the 
greatest  importance  ;  for  if  the  deeds  were  not  required 
to  be  delivered,  it  is  evident  that  property  might  be  sold 
or  mortgaged  over  and  over  agaiu  to  different  persons, 
without  much  risk  of  discovery.  The  only  guarantee, 
for  instance,  which  a  purchaser  has  that  the  lands  he 
contracts  to  purchase  have  not  been  mortgaged  is  that 

Registration,  the  deeds  are  in  the  possession  of  the  vendor.  It  is  true 
that  in  the  counties  of  Middlesex  and  York  registries 
have  been  established,  a  search  in  which  will  lead  to  the 
detection  of  all  dealings  with  the  property  (I) ;  but  these 


(e)  Boperv.  Coombes,  6  B.  &  C. 
534;  Sug,  V.  &  P.  367,  n.  (1); 
Stranks  v.  St.  John,  L.  R.  2  C.  P. 
376. 

(/)  Stat.  37  &  38  Vict.  c.  78, 
s.  2 ;  Jones  v.  WatU,  43  Ch.  D. 
574. 

(g)  Ante,  p.  651. 


{h)  Stat.  44  &  45  Vict.  o.  41, 
s.  13. 

(i)  Ante,  p.  556,  n.  (6). 

(k)  Sug.  V.  &  P.  407,  433  ;  Ee 
Duthy  &  Jessan's  Contract,  1898, 
1  Ch.  419 ;  1  Wms.  V.  &  P.  47, 
680  sg.,  2nd  ed. 

(l)  See  ante,  pp.  222,  631. 
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registries,  though  existing  in  Scotland  and  Ireland,  do 
not  extend  to  the  remaining  counties  of  England  or  to 
Wales.     Generally   speaking,   therefore,   the  possession 
of  the  deeds  is  all  that  a  purchaser  has  to  depend  on  : 
in  most  cases  this  protection,  coupled  with  an  examina- 
tion of  the  title  they  disclose,  is  found  to  be  sufficient ; 
but  there  are  certain  circumstances  in  which  the  posses- 
sion of  the  deeds  can  afford  no  security.     Thus  the 
possession  of  the  deeds  is  no  safeguard  against  an  annuity  Possession  of 
or  rent-charge  payable  out  of  the  lands  ;  for  the  grantee  guard'lgah^st 
of  a  rent-charge  has  no  right  to  the  deeds  (m).     So  the  a  rent-charge; 
possession  of  the  deeds,  showiug  the  conveyance  to  the  nor  against 
vendor  of  an  estate  in  fee  simple,  is  no  guarantee  that  the  t,ei„g^teiiant 
vendor  is  not  now  actually  seised  only  of  a  life  estate  ;  for  life  only, 
for,  since  he  acquired  the  property,  he  may,  very  possibly, 
have  married  ;   and  on  his  marriage  he  may  have  settled 
the  lands  on  himself  for  his  life,  with  remainder  to  his 
children.    Being  then  tenant  for  life,  he  will,  like  every 
other  tenant  for  life,  be  entitled  to  the  custody  of  the 
deeds  (n)  ;    and  if  he  should  be  fraudulent  enough  to 
suppress  the  settlement,  he  might  make  a  conveyance 
from  himself,  as  though  seised  in  fee,  deducing  a  good 
title,  and  handing  over  the  deeds  ;    but  the  purchaser, 
having  actually  acquired  by  his  purchase  nothing  more 
than  the  hfe  interest  of  the  vendor,  would  be  liable,  on 

[m)  The  late  author  once  met  respectability,  was,  as  often  hap- 
with  an  instance  in  which  lands  pens,  ignorant  of  the  legal  effect 
were,  from  pure  inadTertence,  of  the  settlement  he  had  signed, 
sold  as  free  from  incumbrance.  The  charge  was  fortunately  dis- 
when  in  fact  they  were  subject  covered  by  accident  shortly  be- 
to  a  rent-charge,  which  had  been  fore  theSjjompletion  of  the  sale, 
granted  by  the  vendor  on  his  {»)  Sug.  V.  &  P.  445,  n.  (1); 
marriage  to  secure  the  payment  Leatlies  v.  Leathes,  5  Ch.  D. 
of  the  premiums  of  a  policy  of  221.  Even  an  equitable  tenant 
insurance  on  his  life.  I'he  mar-  for  life  has  been  declared  en- 
riage  settlement  was,  as  usual,  titled  to  the  custody  of  the 
prepared  by  the  solicitor  for  the  title-deeds  ;  Ee  Burnaby's  Settled 
wife ;  and  the  vendor's  solicitor  Estates,  42  Ch.  D.  621  ;  Se 
who  conducted  the  sale,  but  had  Wythes,  1893,  2  Ch.  369  ;  see 
never  seen  the  settlement,  was  Re  Newen,  1894,  2  Ch.  297  ;  Re 
not  aware  that  any  charge  had  Richardson,  1900,  2  Ch.  778  ;  Re 
been  made  on  the  lands.  The  Money  Kyrle's  Settlement,  ib.  839. 
vendor,  a  person  of  the  highest 

W.R.P.  ^2 
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Difficulty  in 
sale  of  a 
reversion,  for 
want  of 
evidence  that 
no  previous  ' 
sale  has  been 
made. 


Sale  of 
reversions. 


New  enact- 
ment. 


his  decease,  to  be  turned  out  of  possession  by  his  children  ; 
for,  as  marriage  is  a  valuable  consideration,  a  settlement 
then  made  cannot  and  never  could  (o)  be  set  aside  by  a 
subsequent  sale  made  by  the  settlor.  Against  such  a 
fraud  as  this  the  registration  of  deeds  seems  the  only 
protection.  In  some  cases,  also,  persons  are  entitled  to 
an  interest  which  they  would  like  to  sell,  but  are  pre- 
vented from  not  having  any  deeds  to  hand  over.  Thus, 
if  lands  be  settled  on  A.  for  his  life,  with  remainder  to  B. 
in  fee,  A.  during  his  life  will  be  entitled  to  the  deeds  ; 
and  B.  will  find  great  diiBiculty  in  disposing  of  his 
reversion  at  an  adequate  price ;  because,  having  no 
deeds  to  give  up,  he  has  no  means  of  satisfying  a  pur- 
chaser that  the  reversion  has  not  previously  been  sold  or 
mortgaged  to  some  other  person.  If,  therefore,  B.'s 
necessities  should  oblige  him  to  sell,  he  will  find  the  want 
of  a  registry  for  deeds  the  cause  of  a  considerable 
deduction  in  the  price  he  can  obtain.  It  may  here  be 
remarked,  that  as  few  people  would  sell  a  reversion 
unless  they  were  in  difhculties,  equity,  whenever  a 
reversion  was  sold,  threw  upon  the  purchaser  the  onus  of 
showing  that  he  gave  the  fair  market  price  for  it  (p). 
But  it  is  now  provided  that  no  purchase,  made  bond  fide, 
and  without  fraud  or  unfair  deaUng,  of  any  reversionary 
interest  in  real  or  personal  estate,  shall  hereafter  be 
opened  or  set  aside  merely  on  the  ground  of  under- 
value (q). 


Mortgagor 
could  not  in- 
spect deeds 
in  possession 
of  mortgagee 
except  lay 
consent. 


Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  may  be  a  difficulty  in  dealing 
with  them  on  account  of  the  absence  of  title-deeds. 
For  a  mortgagee  under  such  a  mortgage  who  has  posses- 


(o)  See  ante,  pp.  29,  80. 

(p)  Lord  Aldborough  v.  Trye,  7 
CI.  &  Fin.  436  ;  Davies  v.  Cooper, 
5  My.  &  Cr.  270 ;  Sug.  V.  &  P. 
278  ;  Edwards  v.  Burt,  2  De  G., 
M.  &  G.  55. 


{q)  Stat.  31  Vict.  ^.  i.  See 
Lord  Aylesford  v.  Morris,  L.  R. 
8  Ch.  484;  O'Rorke  v.  Baling- 
broke,  2  App.  Cas  814  ;  Fry  v. 
Lane,  40  Ch.  P,  312, 
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sion  of  the  title-deeds,  cannot  as  a  rule  be  compelled  to 
produce  them  for  inspection,  without  being  paid  off  (r). 
With  regard,  however,  to  mortgages  made  after  the  year 
1881,  it  is  enacted  by  a  section  of  the  Conveyancing  Act,  New  enact- 
1881  (s),  which  has  effect  notwithstanding  any  stipula-  ™''"*' 
tion  to  the  contrary,  that  a  mortgagor,  as  long  as  his 
right  to  redeem  subsists,  shall,  by  virtue  of  that  Act,  be 
entitled,  at  his  own  cost,  to  inspect  and  make  copies  or 
abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 

Where  the  documents  of  title  relate,  not  only  to  the  Title-deeds 
land  sold,  but  also  to  other  property,  which  the  vendor  other"laiid 
retains,  he  is  entitled  to  retain  the  documents  (t).     Where 
the  title^eeds  cannot  be  delivered  over  to  a  purchaser, 
he  is  entitled  to  require  the  vendor  to  give  or  procure 
him  a  statutory  written  acknowledgment  of  his  right  to  Acknowledg- 
their  production,  and  to  delivery  of  copies  thereof  (m).  to^productfon 

(r)  ChicJiester    v.    Marquis    of  (l)  Stat.  37  &  38  Vict.  c.  78,  °^  <ioo"™ents. 

Donegall,  L.  R.  5  Ch.  497  ;   Sug.  s.  2  ;    see  1  Wrar.  V.  &  P.  47, 

V.  &  P.  435,  445.     See  1  Wms.  681,  2nd  ed.     This  rule  does  not 

V.  &  P.  125,  2nd  ed. ;   Davidson,  apply  to  the  case  of  a  mortgage, 

Preo.  Conv.  Vol.  II.,  Part  II.,  p.  as  to  which  see  Davidson,  Prec. 

251,  4th  ed.  Conv.  Vol.  II.  Part  II.  238  sq., 

(s)  Stat.  44  &  45  Vict.  c.  41,  253,  4th  ed. 
0.  16. 

(u)  In  such  cases  the  purchaser  was  formerly  entitled  to  a  covenant 
for  production  of  the  title-deeds  ;  but  now  any  liability  to  give  such 
a  covenant  will  be  satisfied  by  the  statutory  acknowledgment.  The 
purchaser  was  also  entitled  to  require  attested  copies  to  be  furnished  Attested 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was  copies, 
entitled  to  a  covenant  for  production,  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  must  bear  the  expense  of  them  himself.  The  statutory 
acknowledgment  must  also  be  prepared  at  the  purchaser's  expense, 
but  the  vendor  must  bear  the  expense  of  the  perusal  and  execution 
thereof  on  behalf  of  and  by  himself  and  all  necessary  parties  other 
than  the  purchaser.  A  purchaser  is  entitled  to  the  statutory  acknow- 
ledgment in  respect  of  all  such  documents,  not  delivered  to  him,  as 
are  necessary  to  make  a  good  title  according  to  the  contract ;  except 
documents  in  public  or  official  custody  and  other  documents  (not 
being  in  the  vendor's  possession  or  power),  of  which  the  purchaser 
can  obtain  good  evidence  himself,  as  deeds  of  bargain  and  sale  enrolled 
or  copies  of  court  roll.  See  Cooper  v.  Emery,  1  Ph.  388  ;  Sug.  V.  &  P. 
34,  446—450,  453  ;  stats.  37  &  38  Vict.  c.  78,  s.  2  ;  44  &  45  Vict.  c.  41, 
BS.  3  (sub-s.  6),  9  (sub-B.  8) ;  1  Wms.  V.  &  P.  47,  48,  684  sq.,  2nd  ed. 

42—2 
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When  such  an  acknowledgment  is  given  by  a  person, 
who  retains  possession  of  documents,  it  has  the  effect 
provided  in  the  9th  section  of  the  Conveyancing  Act, 
1881  (x)  ;  which  is,  shortly,  to  impose  on  every  possessor 
of  the  documents,  during  such  time  only  as  they  remain 
in  his  possession  or  contrpl,  an  obhgation  to  produce  them 
•  whenever  reasonably  required  for  proving  or  supporting 
the  title  of  any  person  entitled  to  the  benefit  of  the 
acknowledgment,  and  to  deliver  to  him  true  copies  of  or 
extracts  from  them.  This  obhgation  will  be  enforceable 
by,  but  at  the  expense  of,  the  person  to  whom  the  acknow- 
ledgment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledgment 
does  not  confer  any  right  to  damages  for  loss  or  destruc- 
tion of,  or  injury  to  the  documents  to  which  it  relates  («/). 
But,  under  the  same  9th  section  of  the  Conveyancing 
Act,  1881,  if  a  person  retaining  possession  of  documents 
gives  to  another  a  written  undertaking  for  safe  custody 
thereof,  that  will  impose  on  every  possessor  of  the  docu- 
ments, so  long  as  he  has  possession  or  control  of  them, 
an  obhgation  to  keep  them  safe,  whole,  uncancelled,  and 
undefaced,  unless  prevented  from  doing  so  by  fire  or 
other  inevitable  accident  (z).  A  purchaser  entitled  to 
require  a  statutory  acknowledgment  for  production  of 
documents  would  appear  to  be  also  entitled,  as  a  rule, 
to  require  an  undertaking  for  their  safe  custody  (a).     So 


(x)  Stat.  44  &  45  Vict.  c.  41. 

Stamp  on  ^     statutory     acknowledgment, 

acknowledg-     unless  given  by  deed,  appears  to 

mg^(;_  require  the  same  stamp   as  an 

agreement ;     see    ante,    p.    200, 

n.  (c). 

{y)  Stat.  44  &  45  Vict.  c.  41, 
B.  9,  sub-s.  6. 

(z)  Stat.  44  &  45  Vict.  c.  41, 
s.  9,  sub-s.  9. 

(o)  The  common  form  of  the 


covenant  for  production  of  title- 
deeds  in  use  before  1882  {ante,  p. 
659,  n.  (u)  ),  included  a  covenant 
for  safe  custody.  And  the  statu- 
tory undertaking  will  now  satisfy 
any  liability  to  give  a  covenant 
for  safe  custody  of  documents. 
See  1  Davidson,  Free.  Conv.  222, 
4th  ed.  ;  stat.  44  &  45  Viet.  c.  41, 
s.  9,  sub-s.  11 ;  1  Wms.  V.  &  P. 
689—693,  2nd  ed. 
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that  a  vendor,  who  desires  to  limit  his  liability  to  that 
imposed  by  the  statutory  acknowledgment,  should  be 
careful  to  stipulate  expressly  that  he  will  give  no  under- 
taking for  the  safe  custody  of  any  documents  retained. 
Such  a  stipulation  is  usually  made  on  sales  by  trustees. 
An  acknowledgment  of  right  to  production  of  title- 
deeds,  to  take  effect  under  the  statute,  must  be  given 
by  the  person  who  retains  possession  of  the  deeds  ;  and 
this  will  not  necessarily  be  the  vendor.  Thus  if  part  of 
an  estate  in  mortgage  be  sold  by  the  mortgagor  with  the 
concurrence  of  the  mortgagee,  the  latter  will  be  the 
person  who  retains  possession  of  the  title-deeds  (b).  In 
this  case  therefore  the  vendor,  to  satisfy  his  liability  to 
the  purchaser  (c),  must,  if  he  can,  procure  the  statutory 
acknowledgment  to  be  given  by  the  mortgagee  (d).  But 
it  will  be  no  objection  to  the  title,  that  the  vendor  is 
unable  to  procure  for  the  purchaser  a  statutory  acknow- 
ledgment from  the  person  in  possession  of  the  title-deeds, 
if  the  purchaser  will  have  an  equitable  right  to  their 
production  independently  of  any  acknowledgment  (e). 
It  appears  that,  when  part  of  an  estate  is  sold  and  the 
vendor  retains  the  title-deeds,  the  purchaser  will  have 
an  equitable  right  to  their  production  in  proof  of  his 
title,  without  any  express  agreement  therefor  (/). 

When  the  lands  sold  or  to  be  mortgaged  are  situated  Search  in 
in  either  of  the  counties  of  Middlesex  or  York,  search  ^'^"^yo^k- 
is  made  in  the  registries  established  for  those  counties,  shire 
to  discover  if  there  be  any  registered  assurance  affecting 
the  lands,  which  has  not  been  disclosed  by  the  abstract  (g) ; 

(6)  See  ante,  p.  656.  and  n.  (1) ;    1  Dart,  V.  &  P.  654, 

(c)  Ante,  p.  659.  .556,  5th  ed. ;    1  Davidson,  Prec. 

{d)  8ee  1  Wms.  V.  &  P.  689—  Conv.  590,  591,  4th  ed. 

692,  2nd  ed.     Under  the  practice  (e)  Stat.  37  &  38  Vict.  c.  78, 

before  1882,  a  covenant  for  pro-  s.  2. 

duction  of  the  title-deeds  should  (/)  Fain  v.  Ayers,  2  S.  &  S. 

have  been  entered  into   by  the  533,   535 ;     Sug.   V.    &   P.   445, 

person  entitled  to  their  possession  n.  (1),  453,  n.  (1) ;    1  Wms.  V.  & 

in  respect  of  the  legal  estate  in  P.  688,  689,  2nd  ed. 

the  land ;   see  Sug.  V.  &  P.  453  {g)  Ante,   pp.    222,    631.     By 
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Search  for 
fines,  reco- 
veries, and 
disentailing 
deeds. 


Deeds 

acknowledged 
by  married 
women  before 
the  year  1883. 


Search  for 
writs  and 
orders  affect- 
ing land,  and 
lix  pendens. 


and  a  memorial  of  the  conveyance  is  of  course  duly- 
registered  as  soon  as  possible  after  its  execution.  As  to 
lands  in  aU  other  counties  also,  there  are  certain  matters 
affecting  the  title,  of  which  every  purchaser  can  readily 
obtain  information.  Thus,  if  any  estate  tail  has  existed 
in  the  lands,  the  purchaser  can  always  learn  whether  or 
not  it  has  been  barred  ;  for  the  records  of  all  fines  and 
recoveries,  by  which  the  bar  was  formerly  effected  (Ji), 
are  preserved  in  the  Public  Record  Office  (i)  ;  and  the 
deeds,  which  have  been  substituted  for  those  assurances, 
were  required  to  be  enrolled,  formerly  in  the  Court  of 
Chancery  (k),  and  since  the  year  1879  in  the  Central 
Office  of  the  Supreme  Court  (I).  Conveyances  executed 
by  married  women  imder  the  provisions  of  the  Fines  and 
Recoveries  Act  before  the  year  1883  can  also  be  dis- 
covered by  a  search  in  the  index  of  the  certificates  of  the 
acknowledgment  of  such  deeds  (m),  which  is  now  kept 
at  the  same  Central  Office  (n).  So  we  have  seen  that 
search  is  always  made  in  the  register  of  writs  and  orders 
afEecting  land,  in  order  to  discover  if  the  land  has  been 
or  may  be  taken  in  execution,  or  if  any  writ  or  order  of 
execution  is  registered  which  would  cause  the  judgment, 
in  pursuance  of  which  it  was  issued  or  made,  to  become 
a  charge  on  the  land  (o)  ;  and  for  registered  pending 
actions,  by  which  the  purchaser  or  mortgagee  would  be 


Stat.  47  &  48  Vict.  c.  54,  ss. 
20 — 23,  31,  provision  is  made  for 
*  Official  official  search*  in  the  Yorkshire 

searches.  registers,    and    the    issue    of    a 

certificate  of  the  result  of  such 
a  search.  Like  provision  as  to 
Middlesex  is  made  by  the  Rules 
under  the  Land  Registry  (Middle- 
sex Deeds)  Act,  1891  ;  W.  N. 
13th  Feb.  1892,  and  22nd  March, 
1913. 

(h)  Ante,  pp.  101—104. 

(i)  Established  by  stat.  1  &  2 
Vict.  c.  94. 

{k)  Ante,  pp.  102,  104.  As  to 
fines  and  recoveries  in  Wales  and 
Cheshire,  see  stat.  5  &  6  Vict. 


c.  32. 

(I)  Stat.  42  &  43  Vict.  c.  78, 
s.  5  ;  R.  S.  C.  1883,  Ord.  LXI. 
r.  9.  An  official  search  *  for  such 
deeds  may  now  be  directed  to  be 
made,  and  a  certificate  of  the 
result  obtained  ;  Ord.  LXI.  r.  23. 

(m)  See  ante,  p.  338,  and  n.  (c). 

(«)  *  An  official  search  for  such 
conveyances  may  be  directed  to 
be  made,  and  a  certificate  of  the 
result  obtained ;  see  stat.  45  & 
46  Vict.  c.  39,  ss.  2,  7  ;  R.  S.  C. 
1883,  Ord.  LXI.  r.  23. 

(o)  See  ante,  pp.  293,  294  and 
n.  (y),  296,  309    315,  316,  318. 
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bound  (p).     It  is  also  usual  to  search  the  register  of  life  Search  for 

annuities  granted  (otherwise  than  by  marriage  settle-  '  ^  8-°""'  '^s. 

ment  or  will)  after  the  25th  of  April,  1855  (q).    But  we 

have  seen  (r)  that  since  the  commencement  of  the  Land 

Charges  Act,  1900,  it  is  no  longer  necessary  to  search  for 

judgments,  Crown  debts,  or  Crown  process  of  execution. 

On  a  sale  or  mortgage  of  agricultural  land,  it  is  desirable  Search  for 

to  search  for  land  charges  affecting  the  same  and  regis-  ''^"^  charges. 

tered  under  the  Land  Charges  Act  of  1888  (s) ;  and  also 

for  land  improvement  charges  not  so  registered  {t).     On 

the  sale  or  mortgage  of  copyholds,  the  Court  Eolls  are  Search  in 

always  searched  (u).     By  inspection  of  the  Index  Map  <^°"^  Rolls. 

at  the  office  of  Land  Registry  it  may  be  ascertained  Search  for 

whether  the  title  to  any  particular  piece  of  land  has  "registration 

been  registered  under  the  Land   Transfer  Acts,   1875 

and  1897  (x) ;    and  this  search,  together  with  a  search 

in  the  list  of  pending  applications,  should  certainly  be 

made  on  the  sale  or  mortgage  of  any  land  asserted  not 

to  have  been  registered  but  situate  in  a  district  where 

registration  is  compulsory  (y).    Lastly,  the  bankruptcy 

of  any  vendor  or  mortgagor  (z)  may  be  discovered  by  a  Search  for 

search  in  the  records  of  the  Bankruptcy  Courts  ;    it  is    ^^  rup'^y ; 

the  duty  of  the  purchaser's  or  mortgagee's  solicitor  to 

(p)  Ante,  p.  317.  Wms.  V.  &  P.   177,  521—523, 

(g)  ^mte,  p.  468.  Lifo  annuities,  588 — 593,  2nd  ed.     By  stat.  55 

which  may  have  been  charged  on  &  56  Vict.  c.  57,  s.  13,  premises 

the  land  for  money  or  money's  within  an  urban  sanitary  district 

worth    prior    to    the     10th    of  may    be    charged    with    private 

August,  1854,  may  generally  be  street     improvement     expenses, 

discovered  by  a  search  amongst  and  the   urban  authority  is  to 

the  memorials  of  such  annuities  ;  keep  a  register  of  such  charges, 

see   ante,    p.    468,    n.    (o).     The  And  these  provisions  may  apply 

lands  charged,  however,  are  not  to  a  rural  district,  if  so  directed 

necessarily    mentioned    in    the  by  the  Local  Government  Board, 

memorial.     This     search     must  As  to  such  charges,  see  Stock  v. 

now    be    made    in    the    Central  Meakin,  1900,  1  Ch.  683. 

Office  ;    but  at  the  present  time  (u)  Sug.  V.  &  P.  416  ;   1  Dart, 

it  can  rarely  be  necessary.  V.  &  P.  454,  497,  5th  ed. 

(r)  Ante,  p.  318.  (x)  Stats.  38  &  39  Vict.  o.  87  ; 

(s)  See  ante,  p.  469.  60  &  61  Vict.  c.  65  ;  Land  Trans- 

(t)  Ante,  p.  132  ;    as  to  these  fer  Rules,  1903,  Nos.  12,  14. 

searches,    see    Elphinstone    and  {y)  Ante,  pp.  224,  225. 

Clark  on  Searches,   109  sq.  ;    1  (z)  Ante,  pp.  300,  301. 
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make  sucli  search,  if  he  has  any  reason  to  believe  that 
the  vendor  or  mortgagor  is  or  has  been  in  embarrassed 
and  for  deeds  circumstances  (a)  ;  and  it  is  advisable  to  make  this 
search  on  every  purchase  or  mortgage.  Similarly, 
search  should  also  be  made  for  any  deed  of  arrangement 
which  may  affect  the  land  (b).  Searches  are  usually 
confined  to  the  period  which  has  elapsed  from  the  last 
purchase  deed, — the  search  presumed  to  have  been 
made  on  behalf  of  the  former  purchaser  being  generally 
relied  on  as  a  sufficient  guarantee  against  latent  incum- 
brances prior  to  that  time  (c). 


of  arrange- 
ment 


Practice  as 
to  searches. 


Payment  of 
purchase  or 
mortgage 
money  on 
conveyance. 


Payment  to 
vendor's  or 
mortgagor's 
solicitor. 


Official 
searches. 


The  bulk  of  the  purchase  money  is  never  paid,  on  a 
sale  of  land  (d),  nor  is  mortgage  money  usually  advanced, 
until  the  title  has  been  investigated  in  the  maimer 
described  (e),  and  the  necessary  searches  made.  But  if 
all  these  enquiries  have  been  satisfactorily  prosecuted, 
the  transaction  is  then  completed  by  conveyance  of  the 
land  on  the  one  hand,  and  payment  of  the  consideration 
money  on  the  other  (/).  As  a  rule,  a  person  bound  to 
pay  money  to  another  will  not  be  discharged  from  his 
liability  by  payment  to  the  other's  solicitor,  unless  the 
solicitor  be  expressly  authorised  to  receive  the  money  (g). 


(a)  Cooper  v.  Stephenson,  16 
Jur.  424,  21  L.  J.  Q.  B.  292. 

(6)  Ante,  p.  301 ;  see  1  Wms. 
V.  &  P.  594— 598,-2nded. 

(c)  Williams  on  Real  Property, 
537,  1st  ed.  ;  465,  13th  ed. ; 
Elphinstone  and  Clark  on 
Searches,  50,  148,  149;  see  1 
Wms.  V.  &  P.  601,  2nd  ed.  As 
we  have  seen  {a?ite,  p.  318,  n.  (u) ) 
in  the  case  of  matters  whereof 
entries  are  required  or  allowed 
by  statute  to  be  made  in  the 
Central  Office,  or  which  may  be 
entered  in  the  registers  estab- 
lished by  the  Land  Charges  Act 
of  1888,  official  searches  may  be 
made,  and  a  certificate  of  the 
result  obtained.  And  it  is  en- 
acted that  euch  a  certificate 
shall  be  cone  usive  in  favour  of 


a  purchaser.  See  1  Wms.  V.  & 
P.  604—607,  2nd  ed. 

(d)  On  all  sales  by  auction  and 
many  private  sales,  a  deposit  of 
a  certain  percentage  of  the  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  performance ;  see 
Howe  V.  Smith,  27  Ch.  D.  89; 

1  Wms.  V.  &  P.  26,  57,  87,  2nd 
ed. 

(e)  Ante,  p.  649. 

(/)  See  1  Wms.  V.  &  P.  574  sq., 
736  sq.,  2nd  ed. 

(g)  See  Wilkinson  v.  Candlish, 
5   Ex.    91 ;     Viney  v    Chaplin, 

2  De  G.  &  J.  468,  477,  481; 
Bourdillon  v.  Eoche,  27  L.  J.  N.  S. 
Ch.  681 ;  WitUngton  v.  Tate, 
L.  R.  4  Ch.  288  ;  Ex  parte  Swin- 
ianks,  11  Ch.  D.  625. 
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But  by  the  Conveyancing  Act,  1881  (h),  where  a  solicitor 
produces  a  deed  having  in  the  body  thereof  or  indorsed 
thereon  a  receipt  for  consideration  money  or  other  con- 
sideration, the  deed  being  executed  or  the  indorsed 
receipt  being  signed  by  the  person  entitled  to  give  a 
receipt  for  that  consideration,  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or  give  the  same 
for  his  paying  or  giving  the  same  to  the  solicitor  without 
the  soHcitor  producing  any  other  authority  in  that 
behalf.  Formerly  it  was  a  rule  of  equity,  that  any  Payment  to 
person  paying  money  or  assigning  other  personal  estate  *''"s'ees. 
to  a  trustee  thereof  was  bound  to  see  that  the  same  was 
duly  applied  pursuant  to  the  trust,  unless  exempted  from 
that  obligation  by  the  intention  of  the  author  of  the 
trusts ;  which  intention  might  be  either  expressly 
declared  or  implied  from  the  nature  of  the  trusts  {i). 
But  it  is  now  enacted  {h)  that  the  receipt  m  writing  of  Trustee's 
any  trustee  for  any  money,  securities  or  other  personal  ^<^°®'P*  ^""^    . 

■'  J  J  >  r  money,  secun- 

property  or  effects  payable,  transferable  or  deliverable  ties  and  other 
to  him  under  any  trust  or  power  shall  be  a  sufficient  ^^J!(°"^o^'°" 

good  dis- 

(h)  Stat.  44  &  45  Vict.  c.  41,  Davidson,  Prec.  Conv.  Vol.  Ill-  charge 

s.  5b  ;    see  King  v.  Smith,  1900,  Pt.  I.  p.  226,  Pt.  II.  p.  719,  n., 

2  Ch.  425.     Stat.  56  &  57  Vict.  3rd  ed. 

0.  53,  s.  17,  replacing  51  &  52  {k}  Stat.  56  &  57  Vict.  c.  53, 
Vict.  0.  59,  s.  2  (wliich  altered  o.  20,  replacing  44  &  45  Vict, 
the  law  as  laid  down  in  Be  c.  41,  s.  36,  and  applying  to 
Bellamy  and  Metropolitan  Board  trusts  created  either  before  or 
of  Works,  24  Ch.  D.  387),  now  after  the  commencement  of  the 
enables  trustees  so  to  authorise  Act.  Also  by  stat.  22  cfe  23  Vict, 
their  solicitor  to  receive  money  c.  35,  s.  23,  the  receipt  of  a 
due  to  them  ;  see  Re  Helling  and  trustee  for  any  purchase  or 
Merlon's  Contract,  1893,  3  Ch.  mortgage  money  payable  to  him 
269.  is  a  good  discharge,  unless  a 
(i)  See  Sug.  V.  &  P.  657  sq.  ;  contrary  intention  be  expressly 
Lewin  on  Trusts,  394  sq.,  6th  ed.  ;  declared  by  the  instrument 
536  sq.,  12th  ed.  It  was  conse-  creating  the  trusts.  Lord  Cran- 
quently  the  practice  to  insert  in  worth's  Act,  stat.  23  &  24  Vict, 
all  instruments  creating  a  trust  c.  145,  s.  29,  provided  that 
a  clause,  called  the  receipt  clause,  trustees'  receipts  should  be  good 
declaring  that  the  receipt  of  the  discharges  for  any  money  pay- 
trustees  should  discharge  any  able  to  them  :  but  this  provision 
person  paying  money  to  them  applied  only  in  the  case  of  instni- 
from  the  obligation  so  imposed.  ments  executed  after  the  Act, 
This  practice  was  discontinued  and  was  repealed  by  stat,  44  & 
after  the  passing  of  Lord  Cran-  45  Vict.  c.  41,  s.  71. 
worth's    Act ;     see    next    note ; 
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discharge  for  the  same,  and  shall  effectually  exonerate 
the  person  paying,  transferring  or  delivering  the  same 
from  seeing  to  the  application  or  being  answerable  for 
any  loss  or  misapplication  thereof. 


Covenants 
for  title. 


Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  (I),  but  a  guarantee  of  indemnity,  in  case  the 
title  should  afterwards  prove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  his  title  (m) ; 
but  it  is  contaiaed  in  certain  covenants  for  title,  as  they 
are  termed,  given  by  the  party  conveying  the  land  ;  for 
breach  of  which  covenants  the  remedy  is  an  action  for 
damages  (n).  Unlike  the  simple  clause  of  warranty  in 
ancient  days,  modern  covenants  for  title  were  five  and 
are  now  four  in  number.  The  first  covenant  was,  that 
the  vendor  is  seised  in  fee  simple  ;  the  next,  that  he  has 
good  right  to  convey  the  lands  ;  the  third,  that  they  shall 
be  quietly  enjoyed  ;  the  fourth,  that  they  are  free  from 
incumbrances  ;  and  the  last,  that  the  vendor  and  his 
heirs  will  make  any  further  assurance  for  the  conveyance 
of  the  premises  which  may  reasonably  be  required.  But 
during  the  second  quarter  of  the  last  century  the  first 
covenant  went  out  of  use,  the  second  being  evidently 
quite  sufficient  without  it.  Covenants  for  title  vary  in 
comprehensiveness,  according  to  the  circumstances  of 
the  case.  A  vendor  is  not  bound  to  give  absolute 
for  title  by  a  covenants  for  the  title  to  the  lands  he  sells  (o),  but  is 

vendor. 

entitled  to  limit  his  responsibuity  to  the  acts  of  those 
who  have  been  in  possession  since  the  last  sale  of  the 
estate  ;  so  that  if  the  land  should  have  been  purchased 
by  his  father,  and  so  have  descended  to  the  vendor,  or 


Covenants 


{1}  Ante,  p.  649. 

(m)  Ante,  p.  647. 

(re)  Sug.  V.  &  P.  610  sq. 
Jenkins  v.  Jones,  9  Q.  B.  D.  128 
David  V,  Sabin,  1893,  1  Ch.  523 


Page  v.  Midland  By.  Co.,  1894,  1 
Ch.  11.  See  Wms.  V.  &  P.  i. 
652  sq.,  ii.  1132  sq.,  2nd  ed. 

(o)  Church  v.  Brown,  15  Ves. 
263,  10  R.  E.  74. 
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have  been  left  to  him  by  his  father's  will,  the  covenants 

will  extend  only  to  the  acts  of  his  father  and  himself  (f)  : 

but  if  the  vendor  should  himself  have  purchased  the 

lands,  he  will  covenant  only  as  to  his  own  acts  (q),  and 

the  purchaser  must  ascertain  by  an  examination  of  the 

previous  title  that  the  vendor  purchased  what  he  might 

properly    re-sell.     A    mortgagor,    on    the    other    hand.  Covenants  for 

always  gives  absolute  covenants  for  title  ;  for  those  who  ^oi^l^i 

lend  money  are  accustomed  to  require  every  possible 

security  for  its  repayment.     When  a  sale  is  made  by  Covenants  by 

trustees,  who  have  no  benefioial  interest  in  the  property  *™^*®'''^- 

themselves,    they    merely    covenant    that    they    have 

respectively  done  no  act  to  encumber  the  premises.     If 

the  money  is  to  be  paid  over  to  A.  or  B.  or  any  persons 

in  fixed  amounts,  the  persons  who  take  the  money  are 

expected,  in  the  absence  of  stipulation  to  the  contrary, 

to   covenant   for   the   title  (r)  ;     though   they   are   not 

strictly  bound  to  do  so.     But  if  the  money  belongs  to 

infants  or  other  persons  who  cannot  covenant,  or  is  to 

be  applied  in  payment  of  debts  or  for  any  similar  purpose, 

the  purchaser  must  rely  for  the  security  of  the  title 

solely  on  the  accuracy  of  his  own  investigation  (s). 

On  a  conveyance  of  freeholds,  the  covenants  for  title  Covenants  as 
are  always  included  in  the  deed  of  conveyance  :   but  on  °  ^'^^  °   ^~ 
the  sale  or  mortgage  of  copyhold  lands  these  covenants  Copyholds, 
are  usually  contained  in  a  deed  of  covenant  to  surrender, 
by  which  the  surrender  itself  is  immediately  preceded  (t), 
the  whole  being  regarded  as  one  transaction  (ii).     It  is 
no  longer  usual,  however,  to  insert  in  such  deeds  express 

ip)  Sug.  V.  &  P.  574  ;  1  Wms.  33  &  34  Vict.  u.  97,  such  a  deed 

V.  &  P.  652,  662,  2nd  ed.  of  covenant  is  now  charged  with 

(?)  See  next  chapter  and  Ap-  a  duty  of  10s.  ;    and  if  the  ad 

pendix  (A).  valorem    duty    on    the    sale    or 

(r)  Sug.  V.  &  P.  574.     See  1  mortgage  is  less  than  that  sum, 

Wms.  V.  &  P.  654 — 657,  2nd  ed.  then  a  duty  of  equal  amount  only 

(•?)  Ibid.  is  payable. 

{()   Anle,     p.     623.      By    the  (n)  Siddell  v.  Riddell,  7  Sim.  ^  „ 

Stamp    Act,*   1891,   stat.  54  &  529.  btamp  on 

55  Vict.  c.  39,  ss.  61,  65,  replacing  covenant  to 

'^         °  surrender 

copyholds. 
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Statutory 
covenant? 
for  title. 


Conveyance 
for  value, 
other  than 
mortgage. 

Conveyance 
of  leaseholds 
for  value, 
other  than 
mortgage. 

Mortgage. 


covenants  for  title  at  length  ;  the  present  practice  is  by 
the  use  of  the  proper  statutory  expressions  to  incorporate 
in  deeds  of  conveyance  the  covenants  for  title  contained 
in  the  Conveyancing  Act,  1881  (x).  By  virtue  of  this 
Act  the  following  covenants  are  impUed,  upon  convey- 
ances made  by  deed  (y)  after  the  year  1881,  with  the 
person  or  persons  to  whom  the  conveyance  is  made  (z) 
in  the  following  (amongst  other  (a) )  cases  : — 

(1)  In  a  conveyance  for  valuable  consideration,  other  than  a  mortgage, 
the  four  usual  covenants  for  title  (6)  by  a  person  who  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  limited  to  the  acts  of  the 
person  who  so  conveys,  and  of  any  one  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value,  not  including  a  conveyance 
in  consideration  of  marriage  (c) : 

(2)  In  a  conveyance  of  leasehold  property  for  valuable  considera- 
tion, other  than  a  mortgage,  the  same  covenants  by  a  person  who 
conveys  and  is  expressed  to  convey  os  beneficial  cnvner  as  are  implied 
in  case  (1)  (d) ;  and  a  further  covenant  (similarly  limited)  that  the 
lease  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 
have  been  performed  (e). 

(3)  In  a  conveyance  by  way  of  mortgage,  absolute  covenants  for 
title  by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
owner  (/). 


{x)  Stat.  44  &  45  Vict.  c.  41, 
s.  7  ;  see  also  sects.  59  (sub-s.  2), 
60  (sub-s.  2),  64  ;  1  Wms.  V.  &  P. 
657  sg.,  2nd  ed. 

(y)  See  sect.  2  (v.).  By  sect.  7, 
sub-s.  5,  conveyance  in  this 
section  includes  a  deed  con- 
ferring the  right  to  admittance 
to  copyhold  or  customary  land 
(such  as  a  covenant  to  surrender 
the  same  ;  ante,  p.  667,  u.  (p) ), 
but  does  not  include  any  other 
customary  assurance,  or  a  de- 
mise by  way  of  lease  at  a  rent. 

(z)  The  Act  annexes  the  bene- 
fit of  the  covenants  so  implied  to 
the  estate  of  the  implied  cove- 
nantee, and  makes  them  enforce- 
able by  every  person,  in  whom 
the  whole  or  part  of  that  estate 
may  be  vested  ;  sect.  7,  sub-s.  6. 
The  covenants  so  implied  may  be 
varied  or  extended  by  deed ; 
sect.  7,  sub-s.  7. 

(0)  The  other  cases  are  these — 

(1)  Where  in  a  conveyance  it 
is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  bene- 
ficial owne'r  another  person  con- 


veys, the  same  covenants  are 
implied  on  the  part  of  the  person 
giving  the  direction  as  if  he 
conveyed  and  were  expressed  to 
convey  as  beneficial  owner ; 
sect  7,  sub-s.  2.  (2)  Where  a 
wife  conveys  and  is  expressed  to 
convey  as  beneficial  owner  and 
the  husband  also  conveys  and  is 
expressed  to  convey  as  beneficial 
owner,  besides  the  covenants 
implied  by  the  use  of  these 
expressions  as  above,  there  are 
implied  the  same  covenants  as 
if  the  wife  conveyed  and  were 
expressed  to  convey  by  direction 
of  the  husband  as  beneficial 
owner  and  also  covenants  by  the 
husband  in  the  same  terms  as 
the  covenants  implied  on  the 
part  of  the  wife  ;  sect.  7,  sub-s.  3. 
See  Wms.  Conv.  Stat.  87—91. 

(b)  Ante,  p.  666. 

(c)  Sect.  7,  sub-s.  1  (A). 

(d)  An  assignment  of  lease- 
holds is  included  in  case  (1) ;  see 
sect  2 

(e)  Sect.  7,  sub-s.  1  (B). 
(/)  Sect,  7,  sub-s.  1  (C). 


Digitized  by  Microsoft® 


OF   TITLE.  669 

(4)  hi  a  conveyance  by  way  of  mortgage  of  leasehold  property,  the  Mortgage  of 
same  covenants  by  a  person  who  conveys  and  is  expressed  to  convey  leaseholds. 
as  beneficial  owner  as  are  implied  in  case  (3)  {g),  and,  in  addition,  an 

absolute  covenant  for  validity  of  the  lease  creating  the  term  for 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  security 
of  the  conveyance  {h)  : 

(5)  In  a  conveyance  by  way  of  settlement,  a  covenant  for  further  Settlement, 
assurance  by  a  person  who  conveys  and  is  expressed  to  convey  as  settlor 

limited  to  himself,  and  every  person  deriving  title  under  him,  subse- 
quently to  that  conveyance  (i)  : 

(6)  In  any  conveyance,  a  covenant  against  incumbrances  by  every  Covenant 
jKrson  who  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee,  against  in- 
or  as  personal  representative  of  a  deceased  person,  or  as  committee  of  oumbrances. 
a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court,  which 
covenant  is  to  be  deemed  to  extend  to  every  such  person's  own  acts 

only  {k). 

By  these  means  suitable  covenants  for  title  may  be 
incorporated  in  a  deed  of  conveyance  of  freeholds  or 
leaseholds  upon  a  sale,  mortgage  or  settlement,  or  in  a 
deed  of  covenant  to  surrender  copyholds.  But  to 
accomplish  this  the  exact  expressions  employed  in  the 
Act  must  be  used  ;  otherwise  no  covenant  will  be 
implied  [l).  The  use  of  statutory  covenants  for  title 
will  be  illustrated  in  the  next  chapter. 

Formerly  some  words  used  in  conveyancing  in  them-  Words 
selves  implied  a  guarantee  of  good  title.     Thus  we  have  j^^^i^^  ^ 
seen  im)  that  the  word  qive  implied  a  personal  warranty  ;  guarantee  of 

-,,  1  11  ^-1  good  title. 

and  the  word  grant  was  supposed  by  some  to  imply  a 
warranty,    unless    followed    by    an    express    covenant,  Q^g^^f^_ 
imposing  on  the  grantor  a  less  liability  {n).     At  common  Exchange. 
law,  too,  an  exchange  and  a  partition  between  coparceners  Partition. 
imphed  a  mutual  right  of  re-entry,  on  the  eviction  of 
either  of  the  parties  fronl  the  lands  exchanged  or  par- 
titioned (o).     And,    by   the   former   Registry   Acts   ioT  Grant,  bar- 
Yorkshire,  the  words  grant,  bargain  and  sell,  in  a  deed  of  ^  bargain 
bargain  and  sale  of  an  estate  in  fee  simple,  inroUed  in  the  ^"^^^^^^^^  °^ 
Registry  Office,  implied  covenants  for  the  quiet  enjoy-  Yorkshire. 

(g)  A  mortgage  of  leaseholds 'is  (l)  Sect.  7,  sub-s.  4. 

included  in  case   3   ;   see  sect.  2.  (m)  Ante,  p.  647. 

{h)  Sect.  7,  sub-s.  1  (D).  (»)  See  Co.  Litt.  384  a,  n.  (1). 

(i)  Sect.  7,  sub-s.  1  (E)  (o)  Bustard's  case,  4:^ep.  121  a, 
(k)  Sect.  7,  sub-s.  1  (F). 
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ment  of  tie  lands  against  the  bargainor,  Ms  heirs  and 
assigns,  and  all  claiming  under  Mm,  and  also  for  further 
assurance  thereof  by  the  same  parties,  unless  restrained 
by  express  words  (f).  The  word  grant,  by  virtue  of  some 
other  Acts  of  Parliament,  also  implies  covenants  for  the 

Real  Property  title  (q).  But  the  Real  Property  Act,  1845,  now  provides 
'  ■  that  an  exchange  or  a  partition  of  any  tenements  or  here- 
ditaments made  by  deed  shall  not  imply  any  condition 
in  law ;  and  that  the  word  give  or  the  word  grant  in  a 
deed  shall  not  imply  any  covenant  in  law  in  respect  of 
any  tenements  or  hereditaments  except  so  far  as  the 
word  give  or  the  word  grant  may  by  force  of  any  Act  of 
Parliament  imply  a  covenant  (r).  The  mere  conveyance 
of  a  freehold  estate,  therefore,  does  not  now  imply  any 

Covenant        covenant  for  title  (s).     But  if  a  man  grant  a  lease  of  land 

implied  in  r  •  i  -, 

lease.  for  a  term  of  years,  using  the  word  demise  or  equivalent 

expressions,  there  will  be  implied  on  his  part  a  covenant 
for  quiet  enjoyment  of  the  land  according  to  the  lease  so 
long  as  the  lessor  or  any  one  deriving  title  from  him  shall 
have  any  estate  in  the  land  (t).  So  that  if  the  lessor's 
estate  should  come  to  an  end  during  the  term,  without 
any  act  or  default  of  his  own,  as  by  the  death  of  a  tenant 

•  for  life,  the  lessee  would  be  without  remedy  upon  such 

an  implied  covenant  (u).  Though  if  the  lessor  had  no 
estate  at  all  in  the  land  comprised  in  the  lease,  which 
took  effect  merely  by  estoppel  (x),  the  lessee  might  then 

(p)  Stat.  6  Anne,  o.  62  (c.  35  in  («)  See  Co.  Litt.  384  a,  n.  (1) ; 

RufEhead,)  ss.  30,  34  ;   8  Geo.  II.  I  Wms.  V.  &  P.  653,  654,  2nd  ed. 

c.  6,  s.  35.  (t)  Spencer's  case,  5  Rep.  17  a ; 

{q)  As  in  conveyances  by  com-  Shepp.    Touch.    160,    165,    178  ; 

panies  under  the  Lands  Clauses  Bac.  Abr.  Covenant  (B) ;  Mostyn 

Consolidation  Act,  1845,  stat.  8  v.  The  ^Yest  Mostyn  Goal  <t-  Iron 

&  9  Vict.  0.  18,  s.  132 ;    and  in  Co.,  1  C.  P.  D.  145  ;    Markham 

conveyances  to  the  Governors  of  v.  Paget,  1908,  1  Gh.  697  ;    see 

Queen  Anne's  Bounty,  stat.  1  &  Baynes  v.  Lloyd,  1895,  .2  Q.  B. 

2  Vict.  c.  20,  s.  22.  610  ;    Jones  v.  Lavington,  1903, 

(r)  Stat.  8  &  9  Vict.  u.   106,  1  K.  B.  253. 

s.  4,  repealing  7  &  8  Vict.  u.  76,  (m)  Adams  v.  Gibney,  6  Bing. 

s.  6.     The  writer  is  not  aware  of  656;    Baynes  v.  Lloyd,  1895,  2 

any  Act  of  Parliament  by  force  Q.  B.  610. 

of  which  the  word  give  implies  {x)  Ante,  p.  552. 
a  covenant. 
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sue  on  the  implied  covenant  in  case  of  his  eviction  or 
failure  to  enter  (?/).  If,  however,  the  lease  should  con- 
tain an  express  covenant  by  the  lessor  for  quiet  enjoy- 
ment, limited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nullify  the  cove- 
nant, which  would  otherwise  be  implied  in  law  from  the 
word  demise  or  other  words  of  lease  (z).  As  has  been 
before  mentioned  (a),  a  covenant  so  limited  is  all  that  an 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  This  covenant  must  still 
be  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used  (b). 

(y)  Holder  v.  Taylor,  Hob.  12  ;  1892,    1    Q.   B.    910  ;     Cohen  v. 

Style  V.  Hearing,  Cro.  Jac.  73.  Tannar,  1900,  2  Q.  B.   609  ;    2 

(z)  Noke's  case,  4  Eep.  80  b.  Wms.  V.  &  P.  1143—1148,  2nd 

As  to  the  effect  of  such  a,  cove-  ed. 

nant,   see   Clayton  v.   Leech,   41  (a)  Ante,  p.  557,  n.  (6). 

Ch.  D.  103,  107  ;  Kelly  v.  Rogers,  (6)  Ante,  p.  668,  n.  {y). 
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PART   VI. 


OP   THE    PRESENT   FORM   OF   A   CONVEYANCE. 


The  reader  is  now  in  a  position  to  understand  all  the  I'orm  of 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon  conveyinc  • 
sale.     Since  tlie   commencement  of  the  Conveyancing 
Act,  1881  (a),  the  usual  form  of  such  a  deed  has  under- 
gone a  great  change,  several  clauses,  which  were  previously 
inserted  at  length,  being  now  omitted  in  reliance  on  pro- 
visions of  that  Act.     But  it  is  impossible  to  understand 
the  changes  in  practice,  which  the  Act  has  caused,  with- 
out some  acquaintance  with  the  kind  of  deed  previously 
in  use.     We  will  therefore  begin  by  considering  the  form 
of  the  conveyance  requisite  before  the  year  1882  to  com-  On  sale  by 
plete  a  simple  transaction  of  sale  of  a  piece  of  land  by  a  h?mself° 
vendor,   who  purchased  it  himself  (6),   and  is  entitled  bought, 
thereto  for  an  unincumbered  estate  in  fee  simple.     For 
convenience  of  examination  each  clause  is  printed  in  a 
separate  paragraph. 

THIS  INDENTURE  (c)  made  the  31st  day  of  December  1881  Date. 

Between  A.  B.  of  Cheapside  in  the  city  of  London  esquire  of  the  Parties, 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  esquire 
of  the  other  part 

Whbbeas  the  said  A.  B.  has  agreed  with  the  said  C.  D.  for  the  Eeeital. 
sale  to  him  of  the  fee  simple  in  possession  free  from  incumbrances 
of  the  hereditaments  hereinafter  expressed  to  be  hereby  granted 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said  Testatum. 

(a)  Stat.  44  &  45  Vict.  c.  41,  (6)  Ante,  pp.  666,  667. 

which   commenced   immediately  (c)  Ante,  p.  163. 

after  the  31st  Dec,  1881. 
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Considera- 
tion. 
Receipt. 
Operative 
words. 

Parcels. 
General 
words. 


Estate  clause. 

Habendum. 
To  the  use 
of  the  pur- 
chaser in  fee. 

Covenants 
for  title  : 

1.  For  right 
to  convey. 


2.  For  quiet 
enjoyment. 


3.  Free  from 
incum- 
brances. 


4.  For  further 
assurance. 


agreement  and  in  consideration  (d)  of  the  sum  of  one  thousand  poimds 
upon  the  execution  of  these  presents  paid  by  the-  said  C.  D.  to  the 
said  A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  hereby  acknow- 
ledge) the  said  A.  B.  doth  hereby  grant  (e)  unto  the  said  C.  D.  and 
Ilia  heirs 

All  that  messuage  or  tenement  [insert  description  of  the  property] 

ToGETHEK  WITH  all  buildings  fixtures  lights  commons  fences  ways 
waters  watercourses  easements  and  appurtenances  whatsoever  to  the 
said  hereditaments  or  any  of  them  appertaining  or  with  the  same  or 
any  of  them  now  or  heretofore  enjoyed  or  reputed  as  part  thereof  or 
appurtenant  thereto  (/) 

And  all  the  estate  right  title  interest  claim  and  demand  of 
the  said  A.  B.  into  and  upon  the  said  premises 

To  have  and  to  hold  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  imTO  and  to  the  use  (g)  of  the  said  C.  D.  his 
heirs  and  assigns  for  ever  (h) 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  C.  D.  his  heirs  and 
assigns  (i) 

That  notwithstanding  an5rthing  by  him  the  said  A.  B.  (4)  done 
omitted  or  knowingly  suffered  he  now  hath  power  to  grant  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  C.  D.  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  to 
the  use  of  the  said  C.  T>.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profits  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  (l)  free  and  discharged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  indem- 
nified against  all  estates  incumbrances  claims  and  demands  created 
occasioned  or  made  by  him  or  any  person  claiming  through  or  in 
trust  for  him 

And  etjetheb  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him 
will  at  all  times  at  the  cost  of  the  person  or  persons  requiring  the 
sa  me  execute  and  do  every  such  assurance  and  thing  for  the  further 
or  more  perfectly  assuring  all  or  any  of  the  said  premises  to  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  as  by  him  or  them  shall  be 
reasonably  required. 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


(d)  Ante,  p.  219. 
(c)  Ante,  pp.  217,  225. 
(/)  Ante,  p.  465. 
(g)  Ante,  p.  220. 
(A)  Ante,   pp.    155—157,   218. 
As  to  omitting  any  declaration 


to  bar  dower,  see  p.  355. 

(i)  Ante,  p.  668. 

(k)  A.  B.  covenants  against 
his  own  acts  only.     Ante,  p.  668. 

(l)  The  word  that  is  here  a 
pronoun. 
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To  the  foot  of  the  deed  are  appended  the  seals  and  Two  wit- 
signatures  of  the  parties  (m)  ;  and  on  the  back  is  indorsed  desirable, 
an  attestation  by  the  witnesses,   of  whom  it  is  very 
desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any  (n).     And  before 
the  year  1882  it  was  the  practice  also  to  indorse  on  the 
back  of  the  deed  a  further  receipt  for  the  purchase- 
money  (o).     On  the  face  of  the  deed  are  impressed  the  Stamps. 
proper  stamps  (p).    And  if  the  land  conveyed  should 


Atk.  478  ;  3  Atk.  112  ;  2  Sand. 
Uses,  305,  n.  A.  (118,  n.,  5th  ed.) ; 
3  Prest.  Abst.  15. 


(m)  Ante,  pp.  165,  166. 
(»)  2  Black.  Comm.  307,  378. 
(o)  This   practice   is   of   com- 
paratively modern  date.     See  2 

(p)  See  ante,  p.  81,  n.  (u).     Conveyances  on  sale  are  now  subject  to  Stamps  on 
ad  valorem  stamps  at  the  rate  of  one  per  cent,  on  the  amount  or  value  conveyances 
of  the  consideration  for  the  sale,  being  double  the  rates  specified  in  the  on  sale, 
table  below  ;  except  conveyances  of  any  stock  or  marketable  security, 
and  conveyances  where  the  amount  or  value  of  the  consideration  for 
the  sale  does  not  exceed  £500  and  the  instrument  contains  a  statement 
certifying  that  the  transaction  does  not  form  part  of  a  larger  transac- 
tion or  of  a  series  of  transactions  in  respect  of  which  the  amount  or 
value,  or  the  aggregate  amount  or  value,  of  the  consideration  exceeds 
£500.     In  these  excepted  cases,  and  on  conveyances  on  sale  executed 
before  the  29th  April,  1910,  the  duty  is  at  the  rates  stated  in  the  table 
below. 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 


not  exceed  £5 

£0  0 

6 

Exceeds  £5  and  does  not  exceed  £10 

0  1 

0 

10 

15 

0  1 

6 

15 

20 

0  2 

0 

20 

25 

0  2 

6 

25 

50 

0  5 

0 

50 

75 

0  7 

6 

75 

100 

0  10 

0 

100 

125 

0  12 

6 

125 

160 

0  15 

0 

150 

175 

0  17 

6 

175 

200 

1  0 

0 

200 

225 

1  2 

6 

225 

250 

1  5 

0 

250 

275 

1  7 

6 

275 

300 

1  10 

0 

300 

For  every   £50,   and   also   for   any   fractional 

part  of  £50,  of  such  amount  or  value      .         0     5     0 

See  Stat.  54  &  55  Vict.  c.  39  (The  Stamp  Act,  1891),  ss.  1,  54—61, 
and  First  Schedule,  replacing  33  &  34  Vict.  c.  97  ;  63  Vict.  c.  7,  s.  10  ; 
10  Edw.  VII.  c.  8,  s.  73. 

Conveyances  on  sale  executed  on  or  after  the  29th  April,  1910,  must  Increment 
also  bear  the  appropriate  Increment  Value  Duty  Stamp  ;  imless  this  Value  Duty 
stamp  is  impressed  on  the  contract  for  the  sale,  or  the  conveyance  stamp. 
is  executed  in  pursuance  of  some  contract  made  before  that  date,  or 
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Indorsement    be  situate  in  Middlesex  or  Yorkshire,  a  memorandum  of 

of  memoran-      ,  .  .  .  -iri 

dum  of  t^e  exact  time  ot  registration  ot  a  memorial  ot  the  con- 

registration.    yeyance  (q)  is  indorsed  thereon,  with  the  proper  reference 

to  the  book  and  page  of  the  register  where  the  entry  is 

to  be  found. 


Formal  style 
of  legal 
instruments. 


Testatum. 


Increment 
Value  Duty 
on  sales. 


On  sales  of 
settled  land. 


From  the  specimen  before  him,  the  reader  will  be 
struck  with  the  stiff  and  formal  style  which  characterises 
legal  instruments  ;  but  the  formality  to  be  found  in 
every  properly  drawn  deed  has  the  advantage,  that  the 
reader  who  is  acquainted  with  the  usual  order  knows  at 
once  where  to  find  any  particular  portion  of  the  contents  ; 
and  in  matters  of  intricacy,  which  must  frequently  occur, 
this  facility  of  reference  is  of  incalculable  value.  The 
framework  of  every  deed  consists  but  of  one,  two  or  three 
simple  sentences,  according  to  the  number  of  times  that 
the  testatum,  or  witnessing  part,  "  Now  this  Indenture 
witnesseth,"  is  repeated.  This  testatum  is  always  written 
in  large  letters  ;  and,  though  there  is  no  limit  to  its 
repetition  (if  circumstances  should  require  it),  yet  in  the 
majority  of  cases,  it  occurs  but  once  or  twice  at  most. 
In  the  example  above  given,  it  wiU  be  seen  that  the 

is  made  for  transferring  on  sale  a  lease  of  some  separate  tenement, 
flat,  or  dwelling,  being  part  of  a  building  used  for  the  purpose  of 
separate  tenements,  flats,  or  dwellings.  Increment  Value  Duty  is 
charged  under  the  Finance  Act,  1910,  on  the  increment  value,  as 
defined  in  the  Act,  of  any  land,  and  is  made  payable  (subject  to  the 
exemptions  therein  mentioned)  on  the  occasion,  amongst  others,  of 
any  transfer  on  sale  of  the  fee  simple  of  any  land,  or  of  any  interest 
(as  defined  in  the  Act)  in  any  land,  in  pursuance  of  any  contract 
made  on  or  after  the  29th  April,  1910.  The  duty  leviable  on  a  sale 
is  a  Crown  debt  payable  by  the  vendor,  but  does  not  appear  to  be 
charged  on  the  land  sold.  See  stat.  10  Edw.  VII.  o.  8,  ss.  1 — 12, 
35 — 41  ;  1  Geo.  V.  c.  2,  s.  1 ;  lAimsden  v.  Inland  Bevenue  Commis- 
sioners, 1914,  A.  C.  877  ;  Hallyer  v.  Inland  Btvenut  Commissioners, 
1914,  1  K.  B.  528  ;  Inland  Bevenue  Commissioners  v.  Clay,  1914,  3 
K.  B.  466  ;  Inland  Bevenue  Commissioners  v.  Walker,  1915,  A.  C. 
509  ;  1  Wms.  V.  &  P.  696,  705—712,  ante,  pp.  285,  549,  n.  (k).  In- 
crement value  duty  on  sales  by  a  tenant  for  life  of  settled  land  {ante, 
p.  129)  is,  as  between  him  and  the  remaindermen,  payable  out  of 
capital  moneys  ;  and  he  is  empowered  to  charge  the  amount  thereof 
on  the  whole  or  any  part  of  the  settled  land  remaining  unsold  ;  see 
Be  Maryon  Wilson's  Settled  Estates,  1915,  1  Ch.  29,  34  ;  2  Wms.  V.  & 
P.  1325—1328,  2nd  ed. 
(q)  Ante,  p.  222. 
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sentence  on  wMch  the  deed  is  framed  is  as  follows  : — 
"  This  Indenture,  made  on  such  a  day  between  such 
"  parties,  witnesseth,  that  for  so  much  money  A.  B.  doth 
"  grant  certain  premises  unto  and  to  the  use  of  C.  D.  and 
"  his  heirs."     After  the  names  of  the  parties  have  been 
given,  an  interruption  occurs  for  the  purpose  of  intro- 
ducing the  recital ;    and  when  the  whole  of  the  intro- 
ductory circumstances  have  been  mentioned,  the  thread 
is  resumed,  and  the  deed  proceeds,  "  Now  this  Indenture 
witnesseth."     The   receipt   for   the   purchase-money   is 
again  a  parenthesis  ;    and  soon  after  comes  the  descrip- 
tion of  the  property,  which  further  impedes  the  progress 
of  the  sentence,  till  it  is  taken  up  in  the  hdhendum,  "  To  Habendum, 
have  and  to  hold,"  from  which  it  uninterruptedly  pro- 
ceeds to  the  end.     The  contents  of  deeds,  embracing  as 
they  do  all  manner  of  transactions  between  man  and  man, 
must  necessarily  be  infinitely  varied,  and  a  simple  con- 
veyance such  as  that  we   have  given  is  rare,  compared 
with  the  number  of  those  in  which  special  circumstances 
occur.     But  in  all  deeds,  as  nearly  as  possible,  the  same  Parties. 
order  is  preserved.     The  names  of  all  the  parties  are 
invariably  placed  at  the  beginning  :   then  follow  recitals  Recitals, 
of  facts  relevant  to  the  matter  in  hand  ;    then  a  pre- 
liminary recital,  stating  shortly  what  is  to  be  done  ;  then 
the  testatum,  containing  the  operative  words  of  the  deed,  Operative 
or  the  words  which  effect  the  transaction,  of  which  the  ^^°^  ^' 
deed  is  the  witness  or  evidence  ;    after  this,  if  the  deed 
relate  to  property,  come  the  parcels  or  description  of  the  Parcels, 
property,  either  at  large,  or  by  reference  to  some  deed 
aheady  recited  ;   then  the  habendum  showing  the  estate  Habendum, 
to  be  holden  ;    then  the  uses  and  trusts,  if  anv  ;    and,  ^^''^  ^^^ 

trusts. 

lastly,  such  qualifying  provisoes  and  covenants  as  may  Covenants, 
be  required  by  the  special  circumstances  of  the  case. 
Throughout  all  this  not  a  single  stop  is  to  be  found,  and  No  stops, 
the  sentences  are  so  framed  as  to  be  independent  of  their 
aid  ;    for  no  one  would  wish  the  title  to  his  estates  to 
depend  on  the  insertion  of  a  comma  or  semicolon.     The 
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commencement  of  sentences,  and  now  and  then  some 
few  important  words,  which  serve  as  landmarks,  are 
rendered  conspicuous  by  capitals  ;  by  the  aid  of  these 
the  practised  eye  at  once  collects  the  sense  ;  whilst,  at 
the  same  time,  the  absence  of  stops  renders  it  next  to 
impossible  materially  to  alter  the  meaning  of  a  deed 
without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 
observe  that  the  frame  of  the  precedent  given  above  is 
the  same  as  that  of  the  old  release ;  although  in  the 
former  the  clauses  conveying  the  reversion,  &c.,  and  the 
title-deeds  are  omitted  as  unnecessary  (r),  as  well  as  the 
covenant  that  the  vendor  is  seized  in  fee  (s),  and  in  the 
latter  the  conveyance  is  made  to  the  old  uses  to  bar 
dower  (t),  and  not  simply  to  the  purchaser  in  fee.  But 
though  the  chief  clauses  of  the  modern  deed  of  grant  are 
in  substance  the  same  as  those  of  the  earlier  release,  it 
will  be  observed  that  in  the  above  precedent  no  attempt 
is  made  to  rival  its  elaborate  superfluity  of  expression. 
Former  The   extreme  luxuriance  of  language  by  which  legal 

conveyandng  instruments  were  distinguished  (u)  was  in  a  great  measure 
forms.  tJie    outcome   of   the   faulty    system    of   remuneration 

formerly  employed  for  conveyancing  work.  The  labour 
of  a  lawyer  is  very  difierent  from  that  of  a  copjast  or 
printer  ;  it  consists  first  and  chiefly  in  acquiring  a  minute 
acquaintance  with  the  principles  of  the  law,  then  in 
obtaining  a  knowledge  of  the  facts  of  any  particular  case 
which  may  be  brought  before  him,  and  lastly,  in  practi- 
cally applying  to  such  case  the  principles  he  has  previously 
learnt.  But  for  the  last  and  least  of  these  items  alone 
did  conveyancers  obtain  any  direct  remuneration  ;    for 

(r)  Title-deeds  pass  on  u,  con-  («)  The  extravagant  verbosity 

veyance  of  the  land,  to  which  of  conveyancing  forms  appears  to 

they   relate,   without   being   ex-  date  from  the  latter  part  of  the 

pressly  mentioned  ;    Harrington  sixteenth  century  ;  see  the  books 

V.  Price,  3  B.  &  Ad.  170.  mentioned  in   Davidson's   Prec. 

{s)  Ante,  p   666.  Conv.  Vol.  I.  pp.  7—12,  5th  ed. 

It)  Ante,  p.  425. 
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deeds  were  paid  for  by  the  length,  like  printing  or  copy- 
ing, without  any  regard  to  the  principles  they  involved, 
or  to  the  intricacy  or  importance  of  the  facts  to  which 
they  might  relate  (x)  ;  and,  more  than  this,  the  rate  of 
payment  was  fixed  so  low  that  no  man  of  education 
could  afford  for  the  sake  of  it,  first  to  ascertain  what  sort 
of  instrument  the  circumstances  might  require,  and  then 
to  draw  a  deed  containing  the  full  measure  of  ideas  of 
which  words  are  capable  (y).  The  consequence  of  this 
false  economy  on  the  part  of  the  public  was  that  certain 
well-known  and  long- established  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  common  forms,  and,  by  the  aid  of  these,  ideas  were  Common 
diluted  to  the  proper  remunerating  strength  ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees  ;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  only  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
proper  amount  of  verbiage  to  a  common  form  became 
well  established  and  understood  ;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long  time 
it  was  not  materially  diminished.  Iq  the  last  century, 
however,  the  art  of  conveyancing  did  not  escape  the 
influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  (z),  1845  («),  and 

(x)  By  stat.  6  &  7  Vict.  c.  73,  always  drawn  up  on  the  same 

s.  37,  the  charges  of  a,  solicitor  principle  of   payment  by  length 

for    business    relating     entirely  which      pervaded      the      other 

to  conveyancing  were  rendered  branches  of  the  law. 

liable  to  taxation  or  reduction  to  (?/)  When    conveyancing    bills 

the  established  scale,  which  was  became  taxable,  the  payment  to 

then  regulated  only  by  length.  a  solicitor  for  drawing  a  deed  was 

Previously  to  this  statute,  the  bill  fixed   at  one  shilling  for  every 

of  a  solicitor  relating  to  convey-  seventy-two  words,  denominated 

ancing  was  not  taxable,  unless  a,  folio;  Richard's  Book  of  Costs 

part  of  the  bill  was  for  business  (1844),  pp.  408 — 411  ;    and  the 

transacted  in  some  Court  of  law  fees  of  counsel,  though  paid  in 

or   equity;     Beames    on    Costs,  guineas,  averaged  about  the  same. 

176,  177,  2nd  ed.  (1840).     But  (z)  ^mte,  pp.  102,  240,  337,  354, 

although  conveyancing  bills  were  638. 

not  strictly  taxable,  they  were  (a)  Ante,  pp.  217,  403,  592. 
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Solicitors' 
Remunera- 
tion Act, 
1881,  and 
order  there- 
under. 


1859-6^  (6).  The  exuberant  verbiage  of  the  old  common 
forms  was  gradually  weeded  out ;  and  after  the  intro- 
duction of  the  conveyance  of  land  by  simple  grant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  (d).  Since  that  year  the  remuneration  of 
solicitors  for  conveyancing  and  other  non-contentious 
business  has  been  regulated  upon  new  principles  by  the 
general  order  made  under  the  Solicitors'  Remuneration 
Act,  1881  (e).  Under  the  influence  of  the  present 
system  of  remuneration  and  of  the  charges  in  practice 


*Agreement 
as  to  remune- 
ration. 
Remunera- 
tion by 
commission  or 
percentage. 


(6)  Ante,  pp.  565,  612, 

(c)  Ante,  p.  217. 

(d)  Bystat.  32&33Vict.c.  48, 
ss.  4 — 15,  18,  the  remuneration 
of  solicitors  was  first  authorised 
to  be  fixed  by  agreement  between 
themselves  and  their  clients  (see 
Clare  v.  Joseph,  1907,  2  K.  B. 
369),  and  the  officers  taxing 
solicitors'  costs  were  permitted 
to  have  regard  to  the  skill,  labour 
and  responsibility  involved. 

(e)  Stat.  44  &  45  Vict.  c.  44, 
ss.  1 — 7.  By  this  order  the 
remuneration  of  solicitors  in 
respect  of  business  connected 
with  sales,  purchases  and  mort- 
gages completed  and  with  leases 
and  agreements  for  leases  (other 
than  mining  or  building  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
the  transaction  shall  have  been 
completed,  is  to  be  that  pre- 
scribed in  Schedule  I.  to  the 
order.  In  respect  of  all  other 
conveyancing  and  non-conten- 
tious business  the  remuneration 
is  to  be  regulated  according  to 
the  previous  system  as  altered 
by  Schedule  II.  Schedule  I. 
contains  scales  of  charges  ad- 
justed upon  the  principle  of  a 
commission  or  percentage  upon 
the  amount  of  the  purchase  or 
mortgage  money,  or  the  rent 
reserved.       Schedule     II.     pre- 


scribed such  fees  for  instructions 
for  deeds,  wills,  and  other  docu- 
ments as  might  be  fair  and 
reasonable,  raised  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  speci- 
fied certain  other  charges.  By 
an  order  of  1919,  the  charges 
authorised  by  Schedule  II.  were 
increased  by  33^  per  cent. ; 
W.  N.,  31st  Jan.,  1920.  The 
charges  specified  in  Schedule  II. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
reasons.  In  all  cases  to  which 
the  scales  prescribed  in  Schedule 
I.  apply,  a  solicitor  may,  before 
undertaking  any  business,  by 
writing  under  his  hand,  com- 
municated to  the  client,  elect 
that  his  remuneration  shall  be 
according  to  the  previous  system 
as  altered  by  Schedule  II. ;  but, 
if  no  such  election  is  made,  his 
remuneration  will  be  accord- 
ing to  the  scale  prescribed  by 
Schedule  I.  ;  see  Hester  v.  Hester, 
34  Ch.  D.  607.  Under  the  same 
Act  of  1881  (sect.  8),  it  is 
competent  for  a  solicitor  and 
his  client  to  enter  into  an 
agreement  *which  must  be  in 
writing  signed  by  the  person 
to  be  bound  thereby,  or  by  his 
agent  in  that  behalf,  for  the  re- 
muneration of  the  solicitor,  to 
such  amount  and  in  such  manner 
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caused  by  the  operation  of  the  Conveyancing  Act,  1881, 
all  unnecessary  clauses  and  expressions  are  now  generally 
excluded  from  deeds.  It  must  not  be  supposed,  however, 
that  legal  instruments  are  now  drawn  without  regard  to 
precedent,  or  are  altogether  destitute  of  lengthy  clauses. 
When  parties  desire  to  provide  exhaustively  for  several 
possible  events,  as  often  occurs  in  the  case  of  settlements 
and  wills,  it  is  rarely  possible  to  be  concise  without  the 
risk  of  inaccuracy.  In  such  cases,  the  clauses  inserted 
are  frequently  based  upon  the  old  common  forms,  the 
best  of  which,  though  prolix,  were  marvellously  accurate. 
And  in  all  drafting  due  regard  should  always  be  had  to 
the  established  forms,  which  have  stood  the  test  of  long 
usage,  and  to  which  generations  of  conveyancers  have 
contributed  their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the  Conveyance 

,  fj         T    J  J 1     J         •        1     made  after 

conveyancer  s  craft ; — liet  us  now  suppose  that  a  simple  ^j^g  3^^^; 
transaction  of  sale  of  land  exactly  similar  to  those  to  December, 
which  the  deeds  given  above  and  in  Appendix  (A)  relate 
is  to  be  completed  at  the  present  time.  In  drawing  our 
conveyance,  we  may  then  rely  on  the  following  pro- 
visions of  the  Conveyancing  Act,  1881  (f),  which  apply 
only  to  conveyances  made  after  the  31st  of  December, 
1881  (g) : 

(Section  6,  sub-section  1.)     A  conveyance  of  laud  shall  be  deemed  Conveyance 
to  Include  and  shall  by  virtue  of  this  Act  operate  to  convey,  vcith  the  of  land  passes 
land,  all   buildings,   erections,   fixtures,   commons,  hedges,  ditches,  advantages  in 
fences,  ways,  vpaters,  watercourses,  liberties,  privileges,  easements,  g^sements 
rights,    and    advantages    whatsoever,    appertaining    or    reputed   to  enjoyed  with 
appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con-  the  land  at 
veyance  demised,  occupied  or  enjoyed  with,  or  reputed  or  Imown  as  the  time  of 
part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof.  conveyance. 

(Section  6,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,   all  outhouses,   erections,  fixtures,   cellars,   areas,   courts, 

as  they  may  tliink  fit,  for  any  (/)  Stat.  44  &  45  Vict.  c.  41. 

business     to     which     the     Act  (g)  Sects.  6  (sub-s.  6),  7  (sub-s. 

relates.  8),  63  (sub-s.  3). 
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Conveyance 
of  land  passes 
all  the  estate 
and  interest 
of  the  party 
conveying. 


Covenants 
by  party 
conveying 
iniplied  in  a 
conveyance 
in  certain 


Case  in  which 
are  implied 
covenants — 

for  right  to 
convey ; 


for  quiet 
enjoyment ; 


courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land,  houses, 
or  other  buildings  conveyed,  or  any  of  them,  or  any  part  thereof, 
or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to,  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof. 

(Section  63,  sub-section  1.)  Every  conveyance  shall,  by  virtue 
of  this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest, 
claim  and  demand  which  the  conveying  parties  respectively  have  in, 
to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be, 
or  which  they  respectively  have  power  to  convey  in,  to,  or  on  the 
same. 

Sections  6  and  63  apply  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisions  therein  contained  (A). 
(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
several  cases  in  this  section  mentioned,  be  deemed  to  be  included, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be  implied, 
a  covenant  to  the  effect  in  this  section  stated,  by  the  person  [or  by 
each  person]  who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  expressed  to  be  conveyed  by  him,  with  the 
person,  if  one,  to  whom  the  conveyance  is  made,  [or  with  the  persons 
jointly,  if  more  than  one,  to  whom  the  conveyance  is  made  as  joint 
tenants,  or  with  each  of  the  persons,  if  more  than  one,  to  whom  the 
conveyance  is  made  as  tenants  in  common],  that  is  to  say 

(A)  In  a  conveyance  for  valuable  consideration,  other  than  a  mort- 
gage, the  following  covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely)  (i)  : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  by  purchase 
for  value,]  made,  done,  executed  or  omitted,  or  knowingly  suffered, 
the  person  who  so  conveys,  has  [with  the  concurrence  of  every 
other  person,  if  any,  conveying  by  his  direction,]  full  power  to 
convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as, 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
conveyed ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to  and  be  quietly  entered  upon,  received,  and  held, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received  and  taken  accordingly, 
without  any  lawful  interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
claiming  or  to  claim  by,  through,  under  or  in  trust  for  the  person 


(7t)  Sects, 
(sub-s.  21. 


6    (sub-s.     4),     63 


(i)  For  covenants   implied  in 
other  cases,  see  ante,  pp.  668,  669. 
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who  so  conveys,  [or  any  person  conveying  by  his  direction,  or  by, 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 
made,  through  whom  the  person  who  so  conveys  derives  title,  other- 
wise than  by  purchase  for  value] ; 

and  that,  freed  and  discharged  from,  or  otherwise  by  the  person  who  free  from  in- 
so  conveys  sufBoiently  indemnified  against,  all  such  estates,  incum-  cumbrances  ; 
brances,  claims  and  demands  [other  than  those  subject  to  which 
the  conveyance  is  expressly  made,]  as  either  before  or  after  the 
date  of  the  conveyance  have  been  or  shall  be  made,  occasioned  or 
suffered  by  that  person  [or  by  any  person  conveying  by  his  direction,] 
or  by  any  person  rightfully  claiming  by,  through,  under,  or  in  trust 
for  the  person  who  so  conveys,  [or  by,  through  or  under  any  person 
conveying  by  his  direction,  or  by,  through  or  under  any  one  through 
whom  the  person  who  so  conveys  derives  title,  otherwise  than  by 
purchase  for  value] ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con-  and  for 
veying  by  his  direction,]  and  every  other  person  having,  or  rightfully  further 
claiming  any  estate  or  interest  ui  the  subject-matter  of  conveyance,  assurance, 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,   [or  by,   through,  or  under  any  person    convejing  by 
his  direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  for 
value],  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  [subject  as,  if  so  expressed,  and]  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shal  1  be  reasonably  required  ; 
{in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (k). 

In  considering  the  above  enactments,  regard  must 
be  had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act  : 

Section  2  (ii.).     Land,  unless  a  contrary  intention  appears,  includes  Interpreta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or  tion  of  terms, 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land  : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (Z),  includes 

(k)  The  words  enclosed  within       ance  we  are  about  to  consider, 
brackets    [         ]  are  those  which  (i!)  See  sect.  7,  sub-s.  5,  ante, 

are  not  material  to  the  convey-       p.  668,  n.  (y). 
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assignment,  appointment,  lease,  settlement,  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property ;  and  convey,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance. 

Reason  for  The  reader  will  remember  that,  before  the  6th  section 

use  of  general  q^  ^j^^g  above  Act  Came  into  operation,  it  was  minecessary 

words.  . 

on  a  conveyance  of  land  expressly  to  grant  rights  legally 
appurtenant  thereto,  although  the  practice  was  to 
include  such  rights  in  the  general  words  (m) ;  and  that 
the  only  real  use  of  general  words  in  a  conveyance  was  to 
grant,  as  rights  or  easements,  advantages  used  in  con- 
nection with  the  land  conveyed  as  a  matter  of  fact,  with- 
out being  rights  legally  appurtenant  thereto  (w).  For 
example,  suppose  that  a  man  has  two  plots  of  land, 
plot  A.  and  plot  B.,  and  is  accustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.  These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B.  :  and  no  man  can  have  an 
easement  over  his  own  land.  But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  "  together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of 
fact  used  over  plot  B.  for  the  benefit  of  plot  A.,  although 
the  same  never  previously  existed  as  of  right  or  as  legal 
easements  (o).  After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words  which  add  nothiag  to 
the  law  (p),  we  find  this  fact  remaining,  that  by  virtue 
of  the  Act  a  conveyance  of  land  now  operates  to  convey 
all  advantages  enjoyed  with  the  land  at  the  time  of  con- 

{)»)  See  a7ile,  p.  4()5.  Q.  B.  360 ;    BarlcsUrt  v.  Gi-ubb, 

(n)  Ante,  p.  465  ;  see  Williams  18  Ch.  D.  616  ;    see  Williams  on 

on  Commons,  168—170.  Commons,  315—319,  323. 

(o)   Watts  V.   Kelson,  L.  R.  6  {p)  See  Wms.  Conv.  Stats.  61 

Ch.  166  ;   Kay  v.  Oxley,  L.  R.  10  sq. 
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veyance.  Having  regard  to  this  fact,  and  to  the  estab- 
lished effect  of  similar  expressions  in  the  case  of  the  old 
general  words,  it  is  considered  that  the  object  formerly 
sought  to  be  effected  by  the  insertion  of  general  words  in 
a  conveyance  will  now  be  attained  by  the  operation  of 
the  enactment  in  question  (q).  It  will  be  observed  that 
the  above  section  only  operates  to  convey  advantages 
enjoyed  with  the  land  conveyed  at  the  time  of  conveyance. 
Apparently  it  would  not  extend  to  grant,  as  rights, 
advantages  enjoyed  with  the  land  conveyed  at  some 
previous  time,  but  not  proved  to  have  been  so  enjoyed 
at  the  time  of  conveyance  (r). 

The  estate  clause  (s)  was  a  relict  of  the  old  release,  and  Estate  clause, 
was  much  more  appropriate  to  the  conveyance  of  land 
by  lease  and  release  than  to  a  direct  grant  (t).  It  was 
nevertheless  the  practice,  after  the  introduction  of  con- 
veyance by  grant,  to  insert  an  estate  clause  m  almost 
every  instrument  of  alienation,  where  the  entire  interest 
of  the  convejdng  parties  was  transferred,  on  the  alleged  Eeason  for 
ground  that  it  was  necessary  to  pass  any  outstanding  ^^^°g_^  "^ 
particular  estate  or  interest  which  might  happen  to  be 
vested  in  any  of  the  conveying  parties,  distinct  from  the 
estate  or  interest  which  such  party  purported  to  convey. 
It  was  admitted,  however,  that  no  such  ground  did  exist, 
and  that  the  clause  was  wholly  unnecessary  (u).  Indeed, 
it  was  practically  without  effect ;  for  it  was  held  to  be 
subservient  to  the  intention  of  the  parties  as  gathered 
from  the  terms  of  the  conveyance  (cc).  The  enactment 
of  the  63rd  section  of  the  Conveyancing  Act  {y)  has 
removed  every  semblance  of  necessity  for  the  use  of  an 

(?)  See  Broomfield  v.  Williams,  vol.  i.  p.  94,  4th  ed. 

1897, 1  Ch.  602  ;   1  Wms.  V.  &  P.  (x)  Hunt  v.   Remnant,  9   Ex. 

638  sq.,  2nd  ed.  635  ;  Booper  v.  Harrison,  2  K.  & 

(r)  See  Wms.  ConT.  Stats.  68,  J.  113  ;  Neamev.  Moorsom,  L.  R. 

69.  3  Eq.  91  ;    Francis  v.  Minton, 

(s)  Ante,  p.  674.  L-  K-  2  C.  P.  543  ;  and  see  Price 

{t)  Ante,  pp.  211—217.  v.  St.  John,  1905,  1  Ch.  744. 

(«)  Davidson's     Preo.     Conv.  {y)  Ante,  p.  682. 
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estate  clause,  which  has  at  last  been  abandoned  in  prac- 
tice. As  the  application  of  this  section  is  declared  to  be 
subject  to  the  intention  of  the  parties  as  expressed  in  the 
conveyance  (2),  it  does  not  appear  necessary  expressly 
to  exclude  its  operation  ia  conveyances,  such  as  leases  (a), 
under  which  the  whole  estate  of  the  conveying  party  is 
not  intended  to  pass. 

Statutory  We  now  come  to  consider  the  iacorporation  into  our 

fo7title.  ^  conveyance  of  the  statutory  covenants  for  title.  Accord- 
ing to  our  supposition,  A.  B.,  the  vendor,  purchased 
himself  the  land  he  is  about  to  convey.  He  will,  there- 
fore, covenant  as  to  his  own  acts  only  (b).  If  we  turn 
to  section  7,  sub-section  1  (A),  of  the  Conveyancing  Act, 
1881  (c),  which  is  set  out  above  (d),  we  may  extract 
therefrom  covenants  for  title  suited  to  our  present 
requirements.  As  this  enactment  is  contained  in  a  very 
intricate  sentence,  so  much  of  it  as  is  uimecessary  for  our 
present  purpose  has  been  enclosed  within  brackets. 
The  words  enclosed  within  brackets  do  not  apply  to  the 
transaction  we  are  now  considering  for  the  following 
reasons  : — Our  conveyance  is  to  be  made  by  one  person 
only  to  one  person  only,  and  not  to  joint  tenants  or 
tenants  in  common  :  A.  B.,  the  person  conveying,  pur- 
chased the  land  himself,  and,  therefore,  he  does  not 
"  derive  title  through  any  one  otherwise  than  by  purchase 
for  value ;  "  there  is  no  one  concurring  in  the  convey- 
ance by  the  direction  of  A.  B.  ;  and  the  conveyance  is 
not  expressly  made  subject  to  any  estate,  interest  or 
incumbrance.  If  the  above  enactment  be  read  straight 
through,  leaving  out  the  words  within  brackets,  its  pro- 
visions will  be  found  to  correspond  with  the  terms  of  the 
covenants  for  title  in  the  form  of  conveyance  given 

(s)  Stat.  44  &  45  Vict.  0.  41,  (b)  Ante,  pp.  667,  674. 

B.  63,  sub-s.  2  ;   ante,  p.  682.  (c)  Stat.  44  &  45  Vict.  c-.  41. 

(a)  See    sect.    2     (v.) ;     ante,  (d)  Ante,  p.  682. 
pp.  683,  684. 
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above  (e).  The  conditions  to  be  fulfilled  in  order  that 
the  required  covenants  may  be  "  deemed  to  be  included  " 
in  our  conveyance,  and  implied  by  law  upon  the  execution 
thereof,  appear  to  be  (1)  that  the  conveyance  must  be  a 
conveyance  for  valuable  consideration  other  than  a 
mortgage  (/),  and  (2)  that  the  person  intended  to  be 
bound  by  the  implied  covenants  must  convey  and  be 
expressed  to  convey  as  beneficial  owner  (g).  The 
statutory  covenants  for  title  are,  however,  expressed  in 
language  so  complicated  and  ungainly  that  the  drafts- 
man may  well  hesitate  to  adopt  them.  Indeed,  beside 
the  involved  utterance  of  the  statute,  the  old  common 
form  of  covenants  for  title  (h)  appears  lucid  and  melli- 
fluous, and  the  later  form  (i)  terse.  But  if  the  required 
guarantee  is  substantially  furnished  by  the  incorporation 
of  the  statutory  covenants,  as  appears  to  be  the  case, 
the  convenience  of  reducing  the  length  of  the  deed  may 
be  allowed  to  prevail  over  the  objection  to  their  form. 
We  will  therefore  rely  upon  the  statute  for  thecovenants 
for  title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessary  covenants  by  the  vendor 
would  not  be  implied  (k).  Our  conveyance  wiU  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instead  of  by  recital : — 

THIS  INDENTURE  made  the  18th  day  of  December  1913  Date. 

Between  A.  B.  of  Cheapside  in  the  City  of  London  Esquire  of  Parties, 
the  one  part  and  C.  D.  of  Lincoln's  Inn  in  the  County  of  Middlesex 
Esquire  of  the  other  part. 

WITNESSETH  that  in  consideration  (l)  of  the  sum  of  one  thousand  Testatum, 
pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B.  for  the  purchase  Considera- 
of  the  unincumbered  fee  simple  in  possession  of  the  hereditaments  tion. 
hereinafter  described  (the  receipt  of  which  sum  the  said  A.  B.  doth  Nature  of 

transaction. 

(e)  Ante,  p.  674.  ante,  pp.  668,  669,  682,  683. 

(/)  Different     covenants     are  (g)  Sect.  7,  sub-sects.  1  (A),  4  ; 

impUed  by  the  use  of  the  words  ante,  pp.  668,  669,  682,  683. 

as  beneficial  owner  in   different  (h)  See  Appendix  (A), 

conveyances;  e-gi.,  in  a  mortgage  (i)  Ante, -p.  dli. 

absolute  covenants  for  title  are  (k)  Stat.  44  &  45  Vict.  c.  41, 

thereby   Implied.     See    sect.    7,  s.  7,  sub-s.  4 ;  ante,  p.  669. 

sub-sect.   1   (A),   (B),   (C),  (D) ;  (I)  Ante,  p.  219. 
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Receipt. 

Operative 

words. 

Parcels. 

Habendum. 


Receipt. 


hereby  acknowledge)  the  said  A.  B.  doth  hereby  grant  (m)  as  beneficial 

owner  (n)  unto  the  said  C.  D. 

All  that  messuage  or  tenement  {insert  description  of  the  2)roperty] 
To  HAVE  AND  TO  HOLD  the  Same  premises  unto  and  to  the  use  (o) 

of  the  said  C.  T>.  in  fee  simple  (p). 
In  WITNESS,  &c.  {q). 

It  is  no  longer  usual  to  indorse  a  receipt  for  the  con- 
sideration upon  a  deed  ;  for  it  is  provided  by  tlie  Con- 
veyancing Act,  1881  (r),  that  a  receipt  for  consideration 
money  or  securities  in  the  body  of  a  deed  executed  after 
the  year  1881  shall  be  a  sufficient  discharge,  and  that 
such  a  receipt,  or  an  indorsed  receipt,  shall,  in  favour  of 
a  subsequent  purchaser,  be  sufficient  evidence  of  the 
payment  or  giving  of  the  whole  amount  of  the  con- 
sideration. 


The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (s)  ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  Act,  1881  (t).  The  student,  when  he 
proceeds  to  practice  drafting,  should  never  forget  that 
a  deed  is  not  an  end  in  itself,  but  is  only  a  means  for 
ascertaining  the  rights  and  obligations  of  the  parties 
thereto.  His  object  should  be  to  define  those  rights  and 
obligations  clearly  and  accurately,  rather  than  briefly 
or  even  concisely.  It  is  of  course  unnecessary  that  he 
should  express  what  is  clearly  implied  by  law  ;  but  not 
the  least  important  part  of  his  task  is  to  satisfy  himself 
that  the  law  clearly  defines  those  rights  and  obhgations 
for  which  he  omits  to  provide. 

(m)  Ante,  pp.  217,  226. 
(m)  Ante,  pp.  668,  682. 
(o)  Ante,  p.  220. 
(p)  Ante,  p.  218. 
Iq)  Ante,  p.  675. 
(r)  Stat.  44  &  45  Vict.  c.  41, 
S3.    54,    55 ;     see    Wms.    Conv. 


Stats.  227—230.  The  absence 
of  an  indorsed  receipt  was 
formerly  regarded  as  a  suspicious 
circumstance. 

(«)  Ante,  p.  673. 

(i)  Stat.  44  &  45  Vict.  c.  41. 
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It  is  beyond  the  scope  of  the  present  work  to  enter 
upon  a  discussion  of  the  forms  now  generally  used  in 
conveyances  more  complicated  than  the  above.  But  as  Form  of 
a  mortgage  of  lands  has  formed  the  subject  of  a  previous  settlement, 
chapter  (u),  and  reference  has  been  frequently  made  to 
the  settlement  of  lands  on  members  of  a  family  succes- 
sively for  life  and  in  tail  (x),  two  more  precedents  are 
appended  to  enable  the  student  to  see  how  these  trans- 
actions are  carried  out  in  practice.  The  notes  and  the 
references  given  therein  will  sufficiently  explain  the 
various  clauses  contained  in  the  deeds.  The  outline  only 
is  inserted  of  some  of  the  provisions  of  the  settlement. 

1.  Mortgage  of  Freehold  Lahds  to  Trustees  {y). 

THIS  INDENTURE  made  the  18th  day  of  December  1913  Date. 
Between  A.  B.  of  [insert  descriptioii]  hereinafter  referred  to  as "'  the  Parties, 
mortgagor  "  which  expression  shall  except  where  repugnant  to  the 
context  include  his  heirs  executors  administrators  or  assigns  (z)  of 
the  one  part  and  C.  D.  of  [insert  description]  and  E.  F.  of  [insert 
description]  hereinafter  referred  to  as  "  the  mortgagees "  which 
expression  shall  except  where  repugnant  to  the  context  include 
the  survivor  of  them  or  the  executors  or  administrators  of  such 
survivor  or  theii  or  his  assigns  (z)  of  the  other  part 

Whereas  the  mortgagor  is  seised  of  the  hereditaments  herein-  Recital  of 
after  described  for  an  estate  in  fee  simple  free  from  incumbrances  (a)  mortgagor's 

seisin. 

(it)  Ante,  pp.  597  sq.  recital  not  precisely  averring  the 

(a;)  Ante,    pp.   104,    119,    124,       mortgagor's  legal  seisin  have  the 

391,  426—429,  444—447,  469.  same    efiect ;     for    instance,    a 

(y)  Ante,  p.  626.  recital  that  he  was  seised  of  or 

(2)  Interpretation    clauses    of       otherwise    well   entitled   to   the 

this  kind  save  much  subsequent       lands,    for    he    might    well    be 

repetition.  entitled  in  equity  but  not  at  law. 

(a)  If  it  should  happen  that       And  no  such  estoppel  would  arise 

the   mortgagor   has   not   at  the       from  the  fact  that  the  mortgagor 

time  of  this  deed  the  legal  estate       enters  into   covenants  for  title. 

in  the   lands   mortgaged   (as   if       See  Bensley  v.  Burdon,  2  S.  &  S. 

they  were  already  in  mortgage),       519,  8  L.  J.   Ch.   85  ;    Eight  d. 

but  should  afterwards  obtain  it,       Jefferys  v.  Bucknell,  2  B.  &  Ad. 

the  above  precise  recital  of  his       278  ;    Doe  A.  Gaisford  v.  Stone, 

seism     would     take     effect     by       3  C.  B.  176 ;    Heath  v.  Grealock, 

estoppel  to  pass  the  same  legal       I^.B-WCh.  22;  General  Finance, 

estate,  without  any  further  con-       cfcc.     Go.     v.     Liberator,     die, 

veyanoe,  to  the  grantees.     But       Society,  10  Ch.  D.  15  ;    Onward, 

the   grant   alone,   without   such       tfec.  Society  v.   Smithson,   1893, 

recital,    would    not    have    this       1  Ch.  1  ;  Poulton  v.  Moore,  1915, 

effect,    being   an   innocent    con-       1  K.  B.  400  ;    Wms.  V.  &  P.  i. 

veyanoe;    ante,  -p.  225  ;    cf.  p.       622,  623,  628,  ii.  1163,  1164,  2nd 

552.     Nor  would  an  ambiguous      ed. 

W.E.P.  ** 
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Recital  of 
agreement 
for  loan. 


1st  testatum  : 
covenant  to 
pay  mortgage 
money. 
Receipt. 


Covenant  to 
pay  interest 
after  default. 


2nd  testatum; 
grant  of  land. 

Operative 
words. 

Parcels. 
Habendum. 


Proviso  for 
redemption. 


Covenant  to 
insure  against 
fire. 


And  whekeas  the  mortgagees  have  agreed  to  lend  to  the  mort- 
gagor the  sum  of  4,000?.  upon  having  the  repayment  thereof  with 
interest  at  the  rate  hereinafter  mentioned  secured  in  manner  herein- 
after appearing 

Now  THIS  Indenture  witnesseth  that  in  jiursuance  of  the  said 
agreement  and  in  consideration  (6)  of  the  sum  of  4,000/.  upon  the 
execution  of  these  presents  paid  to  the  mortgagor  by  the  mortgagees 
out  of  and  as  money  belonging  to  them  on  a  joint  account  (c)  (the 
receipt  of  which  sum  the  mortgagor  doth  hereby  acknowledge)  {d) 
the  mortgager  doth  hereby  covenant  with  the  mortgagees  to  pay  to 
the  mortgagees  the  sum  of  iflOOl.  on  the  18th  day  of  June  1914  with 
interest  for  the  same  in  the  meantime  at  the  rate  of  4Z.  per  cent,  per 
annum  (e) 

And  if  and  so  long  as  any  principal  money  shall  remain  due 
upon  the  security  of  these  presents  after  the  18th  day  of  June  1914 
to  pay  to  the  mortgagees  interest  for  the  same  at  the  rate  aforesaid 
by  equal  half-y-early  payments  on  every  18th  day  of  December  and 
18th  day  of  June. 

And  this  indenture  also  witnesseth  that  in  further  pur- 
suance of  the  said  agreement  and  for  the  consideration  aforesaid 
the  mortgagor  doth  hereby  grant  (/)  as  beneficial  owner  {g)  unto 
the  mortgagees 

All  that  [insert  description  of  property) 

To  have  and  to  hold  the  same  premises  unto  and  to  the  use 
of  [h)  the  mortgagees  in  fee  simple  (i)  subject  to  the  proviso  for 
redemption  hereinafter  contained 

Provided  always  and  it  is  hereby  agreed  and  declared 
that  if  the  mortgagor  shall  on  the  18th  day  of  June  1914  pay  to  the 
mortgagees  the  sum  of  4,000Z.  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  4L  per  cent,  per  annum  then  the  mortgagees 
shall  at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  assured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  (fc) 

And  the  mortgagor  doth  hereby  covenant  with  the  mortgagees 
to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditaments  hereby  assured  insured  against 
loss  or  damage  by  fire  in  the  sum  of  — I.  (l)  at  the  least  so  long  as 
any  money  shall  remain  upon  the  security  of  these  presents  and 
duly  and  punctually  to  pay  all  premiums  and  sums  of  money  necessary 
for  such  purposes  and  to  produce  the  policy  or  policies  of  such 
insurance  and  the  receipt  for  every  such  payment  to  the  mortgagees 
at  any  time  on  demand  (m) 


(6)  Ante,  p.  219. 

(c)  Ante,  p.  626. 

{d)  Ante,  p.  688. 

(e)  Ante,  p.  597. 

(/)  Ante,  pp.  217,  225. 

(9).  Ante,  pp.  668,  687,  n.  (/). 

(h)  Ante,  pp.  219,  220. 


(0  A7ite,  p.  218. 

(k)  Ante.  p.  602. 

(I)  Whatever  amount  may  be 
agreed  on  it  should  of  course  be 
sufficient  to  reinstate  the  build- 
ings if  destroyed. 

(m)  Such  a  covenant  is  almost 


Digitized  by  Microsoft® 


OF  THE   PRESENT   FOEM   OF   A   CONVEYANCE.  691 

And  it  is  heebby  aqkeed  that  the  power  of  insurance  given  by  Provision  as 
law  to  a  mortgagee  (n)  shall  be  exercisable  by  the  mortgagees  in  the  *o  insurance 
case  of  a   breach   of  any  of  the  provisions  of  the  covenant  next  ^  '^on- 
hereinbefore  contained  °  ° 

And  it  is  hekeby  agreed  that  the  mortgagor  shall  not  exercise  Restriction  on 
any  of  the  powers  of  leasing  given  by  law  to  a  mortgagor  of  land  ^^^  exercise  of 
without  the  consent  in  writing  of  the  mortgagees  (o)  tne  mortga- 

And  that  during  the  continuance  of  this  security  no  person  °£  jg^gj^a 
persons  or  corporation  shall  be  registered  under  the  Land  Transfer  ^ 
Acts   1875   or   1897   or  any  statutory  modification  thereof  as  the  ^^^^  ^ 
proprietor  or  proprietors  of  the  hereditaments  hereby  assured  or  register  the 
any  part  thereof  without  the  consent  of  the  mortgagees  {p)  title. 

Provided  always  and  it  is  hereby  aoreed  that  the  mort-  Mortgagees 
gagees  shall  not   be   answerable   for  any  involuntary  losses   which  not  to  be 
may  happen  in  or  about  the  exercise  of  any  of  the  powers  or  trust  liable  for 
vested  in  or  exercisable  by  the  mortgagees  as  mortgagees  under  these  jnYOluntary 

,    ,  .  losses, 

presents  {q) 

In  witness  &c.  (r) 

2.  A  Settlement  of  Freehold  Lands  on  Marriage. 

THIS   INDENTURE   made   the    18th   day   of    December    1913  Date. 
between  A.  B.  [the  settlor  and  intended  husband]  of  [description]  of  Parties, 
the  first  part  C.  D.  [the  intended  wife]  of  [description]  of  the  second 
part  E.  F.  of  [description]  and  G.  H.  of  [description]  [jjroposed  trustees] 
of  the  third  part  and  J.  K.  [grantee  to  usci]  of  the  fourth  part. 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  be  Testatum, 
solemnized  between  the  said  A.  B.    and  C.    D.  and  in  pursuance  of 
an  agreement  in  this  behalf  entered  into  upon  the  treaty  for  the  said 
intended  marriage  the  said  A.  B.  doth  hereby  grant  as  settlor  (s)  Operative 
unto  the  said  J.  K.  words. 

All  and  singular  the  manor  mansion  house  messuages  lands  Parcels, 
tenements  and  hereditaments  described  in  the  Schedule  hereto 

To  HAVE  AND  TO  HOLD  the  Same  premises  unto  the  said  J.  K.  in  Habendum, 
fee  simple  (() 

always  inserted  when  the  mort-  the  power  of  sale  thereby  con- 
gaged  lands  have  houses  or  build-  ferred,  and  is  extended  by  the 
ings  erected  thereon.  Conveyancing  Act,  1911,  to  the 
[n)  Ante,  p.  614.  exercise   of  any   power   or   pro- 
(o)  Ante,  pp.  608,  609.  vision  contained  in  the  mortgage 
(p)  Without  this  provision  the  deed  ;   stats.  44  &  45  Vict.  c.  41, 
mortgagor     could     register    the  s.  21  (6)  ;    1  &  2  Geo.  V.  c.  37, 
title  to  the  land,  subject  to  the  s.  5  (2)  ;   but  it  has  been  usual  to 
mortgage,  which    would    be    in-  give    to    mortgagees    a    general 
convenient    to    the    mortgagees  indemnity  in  the   above  terms, 
and  might  hamper  the  exercise  which  are  wider  than   those  of 
of  their  power  of  sale  ;    see  next  these  statutes. 
chapter ;       Davidson's      Concise  (r)  Ante,  p.  675  ;    see  ante,  p. 
Precedents,  246,  n.  (c),  I9th  ed.  603,    u.    (z),    as    to     he    proper 

(?)  This  protection  is  given  by  stamps, 

the    Conveyancing    Act,    1881,  (s)  ylmte,  p.  669. 

with  regard  to  the  exercise  of  (t)  Ante,  pp.  218,  219.     Care 

44—2 
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To  the  use  of 
the  settlor 
tiU  the 
marriage. 

Pin  money 
rent-charge. 


To  the  use  of 
the  settlor 
for  life. 

Jointure 
rent-charge. 


To  trustees 
for  a  term 
to  raise 
portions. 


To  the  first 
and  other 
sons  of  the 
marriage  in 
tail  male. 
To  the  settlor 
in  fee  simple. 


To  THE  USE  OF  the  said  A.  B.  in  fee  simple  until  the  said  intended 
marriage  and  after  the  solemnization  thereof  («) 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  during  the 
joint  lives  of  the  said  A.  B.  and  C.  D.  receive  out  of  all  the  premises 
the  yearly  rent-charge  of  SOOl.  as  her  separate  property  but  without 
power  of  anticipation  (z)  to  commence  from  the  day  of  the  solemniza  - 
tion  of  the  said  intended  marriage  and  to  be  payable  by  equal 
quarterly  payments  on  the  usual  quarter  days  without  any  deduc- 
tion («/)  the  first  payment  of  an  apportioned  part  {z)  of  the  said 
rent-charge  to  be  made  on  the  first  of  such  quarter  days  which  shall 
occur  after  the  solemnization  of  the  said  intended  marriage  (a)  And 
subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  A.  B.  during  his  lite  (6)  without  impeach- 
ment of  waste  (c)     And  after  his  death 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  receive  during 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,000Z.  by 
way  of  jointure  and  in  bar  of  dower  (d)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  be  payable  by  equal  quarterly 
payments  on  the  usual  quarter  days  without  any  deduction  (e) 
the  first  payment  of  an  apportioned  part  ( / )  of  the  said  rent-charge 
to  be  made  on  the  first  of  such  quarter  days  which  shall  occur  after 
the  death  of  the  said  A.  B.  (g)     And  subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  E.  F.  and  G.  H.  for  the  term  of  one 
thousand  years  to  commence  from  the  death  of  the  said  A.  B.  (A) 
without  impeachment  of  waste  (i)  upon  the  trusts  and  subject  to 
the  provisions  hereinafter  declared  and  contained  And  subject  to 
the  said  term 

To  THE  USE  of  the  first  and  other  sons  of  the  said  A.  B.  by  the 
said  C.  D.  severally  and  successively  in  remainder  one  after  the  other 
according  to  seniority  in  tail  male  (k)  with  remainder 

To  THE  USE  of  the  said  A.  B.  in  fee  simple  (l) 


must  be  taken  duly  to  limit  an 
estate  in  fee  simple  to  the  grantee 
to  uses,  or  those  to  whom  the  use 
of  the  lands  is  given  will  take 
legal  estates  by  the  operation  of 
the  Statute  of  "Uses  during  his 
life  only ;  see  Dyer  186a  ;  Jen- 
kins V.  Young,  Cro.  Car.  230 ; 
Meredith  v.  Joans,  ib.  244  ;  Sug. 
Pow.  149,  8th  ed. ;  Williams  on 
Settlements,  7 ;  Be  Hunter  & 
Hewletfs  Contract,  1907, 1  Ch.  46. 

{u)  Ante,  p.  411. 

(x)  Ante.  pp.  341—343. 
f  ly)  See  Davidson,  Free.  Conv. 
iv.  402,  n.  (k)   3rd  ed. 

(z)  Ante  p.  136. 

(a)  Ante  pp.  469,  473. 

(6)  Ante,  pp.  119,  221. 

(c)  Ante,  p.  123. 


{d)  Ante,  pp.  353—355. 

(e)  See  note  {y)  above. 

(/)  Ante,  p.  136. 

(g)  Ante,  pp.  469,  473. 

(h)  Ante,  pp.  548,  584  sq. 

(i)  Ante,  pp.  123,  555. 

(k)  Ante,  pp.  104,  218. 

(l)  Ante,  pp.  377—382.  These 
limitations  are  those  usually  con- 
tained in  a  settlement  made  by 
one  seised  in  fee  on  his  own 
marriage.  Where  the  settlement 
is  made  by  a  father,  tenant  for 
life,  and  his  son,  tenant  in  tail,  on 
the  occasion  of  the  son's  marriage 
or  attainment  of  majority,  the 
limitations  are  much  more  elabo- 
rate. It  is  usual,  though  not  of 
course  absolutely  necessary,  to 
carry  out  such  a  settlement  by 
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And  it  is  hereby  agkebd  and  declared  [Here  follow  the  Trusts  of  term 
trusU  of  the  term  of  one  thousand  years,  which  are  shortly  to  raise  ^°  ^^i^e 
after  the  settlor's  death  or  in  his  lifetime  at  his  request  in  writing  by  PO>^''iois,  &c. 
mortgage  of  all  or  any  part  of  the  premises  for  the  lohole  or  part  of 
the  term  or  by  sale  of  t  imber  or  minerals  or  out  of  the  rents  and  profits 
or  by  any  other  reasonable  means,  portions  for  the  chi  dren  or  child  of 
the  marriage  {other  than  the  first  or  only  or  other  son  toho  before 
attaining  the  age  of  twenty-one  years  shall  become  entitled  in  possession 
or  remainder  to  the  first  estate  in  tail  male)  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry  under  that  age,  namely  {say) 
lO.OOOL  )/  there  shall  be  but  one  child,  18,0001!.  if  there  shall  be  but 
two,  24,000i.  if  there  shall  be  but  three,  and  3O,00OL  if  there  shall  be 
four  or  more  such  children  ;  such  sums  to  be  paid  to  such  one  or  more 
exclusively  of  the  others  or  other  of  such  children  at  such  times  not 
previously  in  the  case  of  sons  to  the  attainment  of  majority,  and  in  the 
case  of  daughters  to  majority  or  marriage,  and  subject  to  such  pro- 
visions as  the  settlor  shall  by  deed  or  will  appoint,  and  in  default  of 
such  appointment  to  be  divided  equally  between  the  children  if  more 
than  one,  and  paid  to  sons  at  twenty-one  and  to  daughters  at  twenty-one 
or  marriage.  There  are  added  a  hotchpot  clause  providing  that  a 
child  to  lohom  any  appointment  is  made  must  bring  the  sum  appointed 
into  account  before  taking  any  of  the  tmappointed  part  of  the  trust 


two  deeds.  The  first  is  a,  dis- 
entailing assurance  duly  enrolled, 
whereby  the  father  and  son  grant 
their  respective  estates  in  the 
lands  to  a  third  person,  usually 
the  family  solicitor,  in  fee  simple 
to  such  uses  as  the  father  and 
son  shall  by  deed  jointly  appoint, 
and  in  default  of  such  appoint- 
ment to  such  uses  as  the  son,  if 
he  shall  survive  the  father,  shall 
by  deed  or  will  appoint,  and  in 
default  of  such  appointment  to 
the  uses  to  which  the  lands  pre- 
viously stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  remain 
to  the  uses  thereinafter  declared, 
and  by  way  of  further  assurance 
grant  the  lands,  according  to 
their  respective  estates  therein, 
to  a  third  person  in  fee  simple 
to  the  same  uses  ;  see  ante,  pp. 
417,  423.  Uses  are  then  de- 
clared, under  which  the  son  takes 
a  rent-charge  for  his  support 
during  the  father's  life,  and  the 


son's  wife  (if  the  settlement  is 
made  on  his  marriage)  a  rent- 
charge  for  her  life  in  case  she 
shall  be  left  a  widow  in  the 
father's  lifetime,  and  a  rent- 
charge  of  larger  amount  for  her 
jointure  if  she  shall  survive  both 
the  father  and  the  son,  and  sub- 
ject thereto  the  lands  are  limited 
to  the  father  for  his  life,  and  after 
his  death  to  the  son.  for  life,  with 
remainder  to  trustees  for  a  term 
to  raise  portions  for  his  younger 
children,  with  remamder  to  his 
first  and  other  sons  in  tail  male, 
with  divers  other  remainders,  as 
to  the  father's  other  sons,  if  any 
be  living,  successively  for  life 
with  remainder  to  their  sons  in 
tail  male,  and  to  the  sons' 
daughters  in  tail,  the  ultimate 
remainder  being  to  the  son,  who 
was  the  disentailing  tenant  in 
tail,  in  fee  simple.  See  Williams 
on  Settlements,  214—218,  288— 
291  ;  Davidson,  Prec.  Conv.  iii. 
324—330,  3rd  ed.  ;  Wms.  Conv. 
Stat.  517. 
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Appointment 
of  trustees  for 
the  purposes 
of  the  Settled 
Land  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees  : 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
mining  leases. 


Accumula- 
tions during 
minority. 


fund  (m),  and  provisions  for  the  maintenance  of  the  younger  children 
during  minority  after  the  settlor's  death,  for  the  advancement  of  part  of 
their  portions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  money  raised  for  portions  in  his  lifetime,  and  for  the  surplus 
rents  to  be  taken  by  the  reversioner  (m).  Then  follow  powers  for  the 
setthr  to  jointure  a  future  wife,  and  to  charge  portions  for  the  children 
of  a  future  marriage  (o).] 

And  it  is  hereby  agreed  and  declared  that  the  said  E.  F. 
and  G.  H.  shall  be  the  trustees  of  these  presents  for  the  purposes  of 
the  Settled  Land  Acts  1882  to  1890  {p)  and  the  42nd  section  of  the 
Conveyancing  and  Law  of  Property  Act  1881  (q) 

And  that  it  shall  be  lawful  for  the  said  A.  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  (r)  and  as  regards  the  principal  mansion 
house  on  the  same  hereditaments  and  the  pleasure  grounds  and 
park  and  lands  usually  occupied  therewith  or  any  part  thereof 
respectively  without  the  consent  of  the  same  trustees  or  an  order  of 
the  Court  (s) 

And  that  the  whole  of  the  rent  reserved  by  any  mining  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1890 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  profits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  (<) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of 
twenty-one  years  the  said  E.  E.  and  G.  H.  or  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  hold  any  fund  which 
they  or  he  may  have  accumulated  pursuant  to  the  42nd  section  of 
the  Conveyancing  and  Law  of  Property  Act  1881  out  of  income 
arising   from   the  premises   whilst  such  infant  was  so   entitled  in 


(m)  See  Wms.  Pers.  Prop.  409, 
G48,  17th  ed. 

(n)  Ante,  p.  584.  As  to  the 
object  and  form  of  the  trusts 
of  a  term  to  raise  portions,  see 
Williams  on  Settlements,  219, 
259  sq. ;  Davidson,  Prec.  Conv. 
i.  321,  5th  ed. ;  iii.  405  sq.,  988, 
3rd  ed. ;  Davidson's  Concise 
Precedents,  542,  18th  ed. 

(o)  See  Williams  on  Settle- 
ments, 290 ;  Davidson,  Prec. 
Conv.  iii.  466  sq.,  1001  sq.,  3rd  ed. 

(p)  Ante,  p.  126. 


(q)  Ante,  p.  321,  n.  (y). 

(r)  Ante,  pp.  126,  128,  n.  (j). 

(s)  Ante,  pp.  126—130.  A 
settlor,  who  is  himself  seised  in 
fee,  will  naturally  desire  to  be 
unrestricted  in  his  exercise  of  the 
powers  given  by  the  Settled  Land 
Acts  ;  but  it  is  not  common,  in 
the  case  of  family  re-settlements, 
so  to  remove  the  restriction  on 
the  sale  or  leasing  of  the  prin- 
cipal mansion  house. 

(0  Ante,  pp.  129,  130. 
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possession  upon  trust  to  apply  the  same  in  the  purchase  of  land 
in  England  or  Wales  to  be  settled  to  the  subsisting  uses  of  the 
settlement  hereby  made  but  with  liberty  to  apply  the  same  in  any 
manner  in  which  capital  money  arising  under  the  Settled  Land 
Acts  1882  to  1890  from  the  sale  of  any  land  so  settled  would  be 
applicable  (u) 

In  witness  &c.  (x) 

The  Schedule  above  referred  to  [contains  a  particular  description 
of  the  property  conveyed] 

(it)  In  default  of  this  pro-  settlement  on  marriage  cf  real 
vision,  the  accumulations  would  estate  are  charged  with  a  stamp 
belong  to  the  infant's  legal  per-  duty  of  lOs.  only ;  see  stat.  10 
sonal  representatives.  See  Wms.  Edw.  VII.  c.  8,  s.  74 ;  ante, 
Conv.  Stat.  206,  209.  pp.  81,  ,i.  {u),  164,  ii.  (e),  228, 

{x)  Ante,  p.  675.     *Deeds     of       n.  (n).  *  Stamp  on 

marriage 
settlements  ol 
real  estate. 
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PART   VI  r. 

OP   REGISTERED   LAND. 


We  have  seen  (a)  that  under  the  Land  Transfer  Acts, 
1875  and  1897  (6),  and  the  Order  in  Council  made  there- 
under, registration  of  the  title  to  lands  situate  in  the 
county  and  city  of  London  has  been  made  compulsory 
on  sale.  It  is  therefore  necessary  to  give  some  account 
of  the  system  of  registration  of  title  established  by  these 
Acts.  Registration  of  title  was  first  introduced  as  a 
voluntary  system  by  an  Act  of  1862  (c),  but  this  Act, 
having  met  with  small  success,  was  superseded  by  the 
Land  Transfer  Act,  1875  (d).  Registration  under  the 
Act  of  1875  was  also  optional,  and  was  but  seldom 
employed.  The  Act  of  1897  and  the  Land  Transfer 
Rules,  1898  and  1903,  amended  the  Act  of  1875  in 
several  important  particulars,  besides  providing  for 
compulsory  registration  in  the  manner  already  de- 
scribed (e).  The  Rules  of  1903  have  been  amended  by 
the  Land  Transfer  Rules,  1907  and  1908  (/). 


(a)  Ante,  pp.  224,  225.  estate,  to  apply  to  the  Court  of 

(6)  Stat.  38  &  39  Vict.  c.  87  ;  Chancery   for   a    declaration   of 

60  &  61  Vict.  c.  65.  title  ;    see  Sug.  V.  &  P.  511  sq., 

(c)  Stats.  25  &  26  Vict.  c.  53  ;  14th    ed.     This    Act    does    not 

see  Sug.  V.  &  P.  505  sq.,  14th  ed.  appear  to  have  been  repealed. 

Another  Act  of  the  same  session,  (d)  Stat.  38  &  39  Vict.  c.  87, 

Stat.  25  &  26  Vict.  c.   67,  em-  s.  125. 

powered  persons  claiming  to  be  (e)  Ante,   pp.    224,    225,    551, 

entitled  to  land  in  possession  for  566,  574. 

an  estate  in  fee  simple,  or  claim-  (/)  See  W.  N.,  24th  Aug  ,  1907 ; 

ing  power  to  dispose  of  such  an  21st  Nov.,  1908. 
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Office  of  Land 
Registry. 


What  land 
may  be 
registered. 


Copyholds  ; 

customary 

freeholds. 


Under  the  Land  Transfer  Acts,  1875  and  1897  {g), 
there  is  estabhshed  an  office  of  land  registry,  with  a 
registrar  and  other  officials.  Application  may  be  made 
at  this  office  for  registration  of  the  appHcant  or  his 
nominee  or  nominees  as  the  proprietor  or  proprietors, 
either  with  an  absolute  title  or  with  a  possessory  title 
only,  of  any  freehold  land,  or  of  any  leasehold  land  held 
under  a  lease  which  is  either  immediately  or  mediately 
derived  out  of  land  of  freehold  tenure  and  is  for  or 
determinable  on  a  life  or  lives  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired  {h).  An 
underlease  is,  but  a  term  created  for  mortgage  pur- 
poses (i)  is  not  to  be  deemed  such  a  lease  (k).  Copy- 
holds are  excepted  from  the  Acts  ;  and  so  are  customary 
freeholds  (1),  in  any  case  in  which  an  admission  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant  (m).  The 
term  layid  as  used  in  the  Acts  includes  all  hereditaments, 
corporeal  or  incorporeal  {n) ;  and  the  title  to  an  un- 
divided share  of  land  may  be  registered  (o).  The  Acts 
do  not  apply  to  Scotland  or  Ireland  (p). 


Who  is 
entitled  to 
apply  for 
registration. 


The  persons  entitled  to  apply  for  registration  are 
(1)  any  person  who  has  contracted  to  buy  for  his  own 
benefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple, 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  case  whether  subject 
or  not  to  incumbrances,  provided  that  the  vendor  con- 


(g)  Stats.  38  &  39  Vict  c.  87, 
ss.  106  sq.  ■  60  &  61  Vict.  c.  65, 
pt.  ii. ;  Land  Transfer  Rules, 
1903,  hereinafter  referred  to  as 
L.  T.  R.  (1903). 

(h)  Stat.  38  &  39  Vict.  c.  87, 
ss.  2,  5,  11,  as  amended  by  60  & 
61  Vict.  c.  65,  s  14,  and  First 
Schedule  ;  L.  T.  R.  (1903)  51— 
67  ;  L.  T.  R.  (1908)  I.  18,  II., 
III. 

(i)  Ante,  pp.  622,  624. 


(k)  Stat.  60  &  61  Vict.  u.  65, 
First  Schedule. 

(I)  Ante,  pp.  507—509. 

(m)  Stat.  38  &  39  Vict.  c.  87, 
s.  2  ;  see  60  &  61  Vict.  c.  65, 
First  Schedule. 

{»)  Stat.  60  &  61  Vict.  c.  65, 
s.  24. 

(o)  Stat.  60  &  61  Vict.  c.  65, 
s.  14  (1)  ;   L.  T.  R.  (1903)  77. 

ip)  Stat.  38  &  39  Vict.  c.  87, 

H.  2. 
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sent  to  the  application ;  (2)  any  person  entitled  for  liis 
own  benefit  at  law  or  in  equity  to  such  an  estate  in  free- 
holds or  such  leasehold  land,  subject  or  not  as  aforesaid  ; 
(3)  any  person  capable  of  disposing  for  his  own  benefit 
by  way  of  sale  of  such  an  estate  in  freeholds  or  such 
leasehold  land,  subject  or  not  as  aforesaid  (q) ;  (4)  any 
person  holding  land  on  trust  for  sale,  and  any  trustee, 
mortgagee  or  other  person  having  power  of  sale,  with  the 
consent  in  each  case  of  the  persons  (if  any)  whose  consent 
is  required  to  the  exercise  by  the  apphcant  of  his  trust 
or  power  of  sale  (r)  ;  and  (5)  any  two  or  more  persons 
entitled  for  their  own  benefit,  concurrently  or  successively, 
or  partly  in  one  mode  and  partly  in  another,  to  such 
estates,  rights  or  interests  in  land  as  would,  if  vested  in 
one  person,  entitle  him  to  be  registered  as  proprietor  of 
the  land.  These  last  may  apply  to  be  registered  as  joint 
proprietors  in  the  same  manner  and  with  the  same 
incidents,  so  far  as  circumstances  admit,  as  a  single 
proprietor  (s). 

Every  application  for  registration  of  freeholds  must  Application 
be  made  in  the  manner  prescribed  by  the  Rules   of  tion  of 
1908  (t),  stating  whether  an  absolute  or  a  possessory  title  freeholds, 
is  required.     And  the  application  must  be  accompanied 
(unless  the  Registrar  otherwise  direct)  by  (1)  all  such 
original  deeds  and  documents  relating  to  the  title  as  the 
applicant  has  in  his  possession  or  under  his  control, 
including  opinions  of  counsel,  abstracts  of  title,  contracts 
for  or  conditions  of  sale,  requisitions,  replies  and  other 
like  documents,  in  regard  to  the  title,  and  (2)  a  copy  or 
sufficient  abstract  of  the  latest  document  of  title,  not 
being  a  document  of  record,  and  (3)  sufficient  particulars 
to  enable  the  land  to  be  fully  identified  on  the  ordnance 

(■s)  Sect.  69,  as  amended  by 
Stat.  60  &  61  Vict.  c.  65,  s.  14  (1), 
and  Pirst  Schedule. 

(«)  L.  T.  R.  (1908)  I.  18,  and 
Krst  Schedule. 
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Stat. 
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65, 
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(r) 

Stat. 

38  &  39  Vict. 

0. 

87, 

s.  68. 
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map  or  Land  Registry  general  map  ;  also  a  list  in  dupli- 
cate of  all  documents  so  delivered  (u).  Where  the 
applicant  lias  no  documents  of  title  in  his  possession  or 
under  his  control,  and  the  registrar  is  satisfied  on  inquiry 
or  otherwise  that  he  is  ia  possession  or  receipt  of  the  rents 
and  profits  of  the  land,  a  statutory  declaration  by  him  as 
to  the  time  for  which  he  and  his  predecessors  have 
been  in  such  possession  or  receipt  may  be  taken  as 
friind  facie  evidence  of  his  right  to  apply  for  registration 
as  first  proprietor  {v). 


Application 
for  registra- 
tion with 
absolute  title. 

Investigation 
of  the  title. 


When  it  may 
be  modified. 


Advertise- 
ment of 
application. 


Where  an  absolute  title  is  required,  the  apphcant  or 
his  nominee  shall  not  be  registered  as  proprietor  of  the 
fee  simple  unless  and  until  the  title  is  approved  by  the 
registrar  (w).  And  the  title  is  to  be  examined  by  or 
under  the  superiutendence  of  the  registrar  in  accordance 
with  the  usual  conveyancing  practice  (a;),  the  registrar 
beiag  at  liberty  to  refer  the  whole  or  any  part  of  the 
examination  for  the  opiaion  of  one  of  the  ofB.cial  exam- 
iners of  title,  and  to  act  on  such  opinion  {y).  But  when 
(1)  the  land  has  been  sold  or  purchased  under  an  order  of 
the  Court,  or  (2)  has  been  registered  with  possessory  or 
quahfied  title  for  six  years,  the  first  proprietor  having 
been  a  purchaser  on  sale,  or  (3)  it  shall  appear  to  the 
registrar  that  the  title  has  been  sufficiently  investigated 
on  a  transaction  for  value,  the  examination  of  the  title 
may  be  modified  ia  such  manner  as  the  registrar  may 
think  fit  (z).  Except  in  the  cases  specified  in  the  Eules  («), 
before  any  registration  is  completed  with  absolute  title, 
the  application  is  to  be  advertised,  stating  a  time  within 


(«)  L.  T.  R.  (1908)  I.  19. 
(V)  L.  T.  B.  (1908)  I.  38. 
{w)  Stat.  38  &  39  Vict.  c.  87, 
,  6;  L.  T.  E.  (1908)  L  35. 
(x)  L.  T.  R.  (1908)  I.  24 
{y)  L.  T.  B.  (1908)  I.  25. 
(z)  L.  T.  R.  (1908)  I.  27. 
(a)  See  L.  T.  R,  (1908)  I.  30, 


providing  that  advertisement 
may  be  dispensed  with  in  certain 
cases  where  the  land  is  situate 
in  a  compulsory  registration 
district,  and  the  applicant  is  a 
purchaser  on  a  sale  completed 
within  the  year  preceding  the 
application . 
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which  objections  may  be  made  (&),  and  any  person  may  Objection, 
object  to  the  registration  (c).     If  any  such  objection  is 
made,  the  title  is  not  to  be  registered  until  the  objection 
has  been  withdrawn  or  otherwise  disposed  of  (d).     The 
registrar  has  jurisdiction  to  hear  and  determine  any  such 
objection,  subject  to  an  appeal  to  the  Court ;    or  the 
registrar  may,  instead  of  deciding  any  question  himself, 
refer  it  at  once  to  the  Court  for  decision  (e).     If  the 
registrar,  upon  the  examination  of  any  title,  is  of  opinion  Power  to 
that  the  title  is  open  to  objection,  but  is  nevertheless  a  good°holding 
title,  the  holding  under  which  will  not  be  disturbed  (/),  tMe. 
he  may  approve  of  such  title,  or  may  require  the  applicant 
to  apply  to  the  Court,  upon  a  statement  signed  by  the 
registrar,   for  its  sanction  to  the  registration  (g).     All 
jurisdiction  vested  by  the  Acts  or  Rules  in  the  Court  is 
assigned  to  the  senior  Judge  for  the  time  being  of  the 
Chancery  Division  of  the  High  Court  (h).     Incumbrances,  Incumbrances 
conditions,  and  other  burdens  (including  fee  farm  grants,  registration. 
or  other  grants  reserving  rents  or  services)  to  which  the 
land  may  be  subject,  are  to  be  entered  in  the  register  in 
accordance  with  the  title  produced  (i).     Before  the  com- 
pletion of  the  registration  of  any  land  in  respect  of  which 
an  examination  of  title  is  required,  the  vendor  and  his 
solicitor,  in  cases  where  the  applicant  is  a  person  who 
has  contracted  to  buy  such  land,  and  in  all  other  cases  (j) 
the  applicant  and  his  solicitor,  must,  if  required  by  the  Disclosure  of 
registrar,   each  make  a  statutory  declaration  that  all  agecting^the 
deeds,  wills  and  instruments  of  title,  and  all  charges  and  title. 

(6)  Stat.  38  &  39  Vict.  c.  87,  (g)  Stat.  38  &  39  Vict.  c.  87, 

s.  17  (1) ;    L.  T.  R.  (1908)  I.  28,  b.  17  (3). 

29.  {h)  L.  T.  R.  (1903)  299. 

(c)  L.  T.  R.  (1908)  I.  31.  (0  L.  T.  R.  (1908)  I.  43.     As 

(d)  Ibid.  I.  32.  to  notification  of  the  cessation  of 

(e)  Stat.  38  &  39  Vict.  o.  87,  such  incumbrances,  see  stats.  38 
s.  17  (2)  ;  L.  T.  R.  (1903)  297  ;  &  39  Vict.  c.  87,  s.  19  ;  60  &  61 
L.  T.  R.  (1908)  I.  33.  Vict.     o.     65,     First    Schedule  ; 

(/)  I.e.,  what  is  called  a  good  L.    T.    R.    (1903)    216,    217  ;     2 

holding    title    as     distinguished  Wms.  V.  &  P.  1174 — 1177,  2nd 

from    a    good   marketable   title ;  ed. 
see  ante,  p.  655.  U)  Ante,  pp.  698,  699. 
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incumbrances  affecting  the  title  to  the  land  and  all  facts 
material  to  such  title  have  been  disclosed  in  the  course 
of  the  investigation  of  title  made  by  the  registrar  (k). 
And  a  person  shall  not  be  registered  as  the  proprietor  of 
land  until,  if  required  by  the  registrar,  he  has  produced 
to  him  such  documents  of  title  as  will,  in  his  opinion,  when 
Marking  title  stamped  or  otherwise  marked,  give  notice  to  any  pur- 
chaser or  other  person  dealing  with  the  land  of  the  fact 
of  registration,  and  the  registrar  shall  stamp  or  otherwise 
mark  the  same  accordingly,  or  until  he  has  otherwise 
satisfied  the  registrar  that  the  fact  of  registration  cannot 
be  concealed  from  a  purchaser  or  other  person  deahng 
with  the  land  (l).  When  these  requirements  have  been 
complied  with,  and  aU  requisitions  and  objections  (if  any) 
have  been  disposed  of,  and  at  the  expiration  of  the  time 
fixed  by  the  advertisements  (m)  and  by  any  notices  that 
may  have  been  directed,  the  registration  is  completed  {n). 


deeds  with 
notice  of 
registration. 


Qualified 
title. 


Where  an  absolute  title  is  required,  and  on  the 
examination  of  the  title  it  appears  to  the  registrar  that 
the  title  can  be  established  only  for  a  limited  period  or 
subject  to  certain  reservations,  the  registrar  may,  at 
the  request  of  the  applicant,  by  entry  in  the  register 
except  from  the  effect  of  registration  any  estate,  right 
or  interest  arising  before  a  specified  date,  or  under  a 
specified  instrument,  or  otherwise  particularly  described 
in  the  register  ;  and  a  title  registered  subject  to  such 
excepted  estate,  interest  or  right  is  called  a  qualified 
title  (o). 


87, 


{k)  Stat.  38  &  39  Vict.  c. 
s.  70;  L.T.E.  (1908)1.  44. 

[1)  Stat.  38  &  39  Vict,  c 
s.  72. 

(m)  Ante,  p.  700. 

(n)  L.  T.  R.  (1908)  I.  47. 
rule  42,  if  the  registrar  is  of 
opinion  that  an  absolute  title 
may  be  registered  at  the  expira- 
tion of  a  certain  period  or  on  the 
occurrence  of  a  particular  event, 
he    may    (unless    the    applicant 


87, 


By 


objects)  file  a  note  of  the  fact, 
and  on  the  expiration  of  that 
period,  or  on  proof  to  liis  satis- 
faction of  the  occurrence  of  the 
event,  he  may,  if  he  think  fit, 
register  the  title  as  absolute 
accordingly.  In  the  meantime 
the  title  shall  be  registered  in 
the  then  proper  manner. 

(o)  Stat.  38  &  39  Vict.  c.  87, 
s.  9  ;  see  L.  T.  R.  (1908)  I.  36. 
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Application  for  registration  of  freeholds  with  pos-  Application 
sessory  title  has  now  to  be  made  in  the  same  manner  ^.?^J'^?^^^'^p^g_ 
and  to  be  accompanied  with  the  same  documents  as  sessory  title, 
application  for  registration  with  absolute  title  (p).     The 
title   is   not   required   to    be   investigated  (q),   nor   the 
application   to   be   advertised  (r).     But  the  documents 
delivered  are  looked  at ;    and  if  they  afford  primd  facie 
evidence  of  the  applicant's  right  to  apply  for  registra- 
tion as  first  proprietor  (s),  registration  with  possessory 
title  is  completed  accordingly  (t).     There  is,  however, 
the   same   requirement   as   upon   registration   with   an 
absolute  or  qualified  title,  with  respect  to  satisfying  the 
registrar,  by  production  of  documents  of  title  or  other- 
wise, that  the  fact  of  registration  cannot  be  concealed 
from  a  purchaser  or  other  person  dealing  with  the  land, 
and  with  respect  to  marking  such  documents  with  notice 
of  the  registration  {u) ;    but  in  the  case  of  registration 
with  a  possessory  title  the  registrar  is  empowered  to  act 
on  such  reasonable  evidence  as  may  be  prescribed  by  the 
Rules  as  to  the  sufficiency  of  the  documents  produced, 
and  as  to  dispensing  with  their  production  in  special 
circumstances  (v).     All  incumbrances,  etc.,  to  which  the  Incumbrances 
land  is  subject  are  now  required  to  be  entered  in  the  g^t^registra- 
register,  whether  the  title  registered  be  absolute,  qualified  tion. 
or  possessory  (w).     And   a   qualified  title  may   (where 

(p)  L.  T.  R.  (1908)  I.  18,  19,  the  applicant's  solicitor  that  all 

38,    and   First   Schedule  ;     ante,  the  lands  included  in  the  appli- 

p.  699.  cation   are   dealt  with   by  such 

(q)  Stat.  38  &  39  Vict.  c.  87,  deeds,  and  that  such  deeds  are 

s.  6.  all   the   deeds   necessary   to    be 

(r)  L.  T.  R.  (1908)  I.  28.  marked.     And  by  rule  45,  if  in 

(s)  See  ante,  p.  698.  any  case  of  registration  with  pos- 

(t)  L.  T.  R.  (1908)  I.  37  ;   and  sessory  title  it  is  proved  to  the 

see  r.  47,  ante,  p.  702.  satisfaction  of  the  registrar,  by 

(m)  Stat.  38  &  39  Vict.  c.  87,  the  statutory  declaration  of  the 

s.  72  ;   ante,  p.  702.  applicant's  solicitor  or  otherwise, 

{v}  Stat.  60  &  61  Vict.  c.  65,  that  any  document  of  title  re- 
First  Schedule.  By  L.  T.  R.  quiring  to  be  marked  cannot  be 
(1908)  I.  46,  where  in  any  case  of  produced,  the  registrar  may  com- 
registration  with  possessory  title  plete  the  registration  without 
the  deeds  produced  to  be  marked  such  production, 
are  numerous,  the  registrar  may  (w)  L.  T.  R,  (1908)  I.  43; 
act  on  a  statutory  declaration  of  ante,  p.  701. 
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proper)  be  entered  at  the  applicant's  request,  after  an 

application  for  registration  with  possessory  title  (x).     If 

The  registrar  on  an  application  for  registration  with,  possessory  title, 

convert  the     the  registrar  observes  that  the  documents  produced  are 

title,  where     sufficient  to  enable  registration  to  be  made  with  absolute 

suincient,  into  . 

absolute  title,  he  may,  after  completmg  the  registration  with 
possessory  title,  inform  the  applicant  that  he  proposes 
(subject  to  such  conditions,  if  any,  as  may  be  required) 
to  convert  the  title  into  an  absolute  title,  and  may,  if  the 
applicant  does  not  object,  convert  the  title  into  absolute 
accordingly  (y). 


unless  the 
applicant 
objects. 


Application 
for  registra- 
tion of  lease- 
hold land. 


"  Good  " 
leasehold 
title. 


Applications  for  registration  of  leasehold  land  are 
to  be  made  in  the  same  manner  and  accompanied  by 
the  same  documents  as  iu  the  case  of  freeholds  :  but 
the  lease,  if  in  the  possession  or  control  of  the  applicant, 
and  in  all  other  cases  a  copy  or  abstract,  or  other  sufficient 
evidence  of  its  contents,  must  be  dehvered  with  the 
application  (2;).  And  application  may  be  made  for  the 
registration  of  leasehold  land  with  absolute  title,  with 
good  leasehold  title,  or  with  possessory  title  (a).  No 
person  shall  be  registered  as  proprietor  of  leasehold  land 
with  absolute  title  until  and  unless  the  title  both  to  the 
leasehold  and  the  freehold,  and  to  any  iatermediate  lease- 
hold that  may  exist,  is  approved  by  the  registrar ;  and 
no  person  shall  be  registered  as  proprietor  of  leasehold 
land  with  good  leasehold  title  until  and  unless  the  title 
to  the  leasehold  interest  is  approved  by  the  registrar  (6). 
Where,  however,  the  original  lessee  is  registered  as  first 
proprietor,  the  title  may  be  entered  as  good  leasehold  on 
his  satisfying  the  registrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed  ; 
and  no  advertisement  shall  be  necessary  (c).     On  any 


(x)  L.    T.    R.    (1908)    I.    36; 
ante,  p.  703. 

(y)  h.  T.  R.  (1908)  I.  39. 

(z)  See  ante,  p.  699  ;   L.  T.  R. 


(1903)  51. 

(a)  L.  T.  R.  (1903)  52. 

(b)  L.  T.  R.  (1908)  II.  53. 

(c)  L.  T.  R.  (1903)  rule  54. 


Digitized  by  Microsoft® 


OP  REGISTERED   LAND.  705 

application  for  registration  of  leasehold  land,  a  title  Q^^^i^^'i 
qualified  in  respect  either  of  the  lessor's  right  to  the  leaseholds, 
reversion  or  the  lessee's  to  the  lease,  may  be  registered 
in  the  same  circumstances  as  determine  the  registration 
of  freeholds  with  a  qualified  title  {d). 

All  applications  for  registration  are  entered  in  a  book  Priority  of 
in  the  order  in  which  they  are  delivered,  and  numbered  f J'^^regTstra! 
accordingly  (e) ;    and  in  every  case  registration  (when  tion. 
completed)  is  completed  as  of  the  day  on  which  and  of 
the  priority  in  which  the  application  was  delivered  (/). 
And  on  entry  on  the  register  of  the  name  of  the  first 
registered  proprietor  of  any  freehold  or  leasehold  land, 
the  registrar  is  required  to  prepare  a  land  certificate,  Land 
certifying  that  the  proprietor  is  registered  as  proprietor  '^^^    "^  ^' 
of  the  land  described  therein,  and  stating  whether  his 
title  is  absolute,  qualified,  good  leasehold  or  possessory. 
The  land  certificate  may  be  delivered  to  the  proprietor, 
or  deposited  in  the  registry,  as  he  may  prefer  (g). 

The  first  registration  of  any  person  as  proprietor  of  Effect  of  first 
freehold  land  with  an  absolute  title  shall  vest  in  him ''^8^^'''^*'°,"  * 

with  absolute 

an  estate  in  fee  simple  in  such  land,  together  with  all  title,  as  to 
rights,  privileges  and  appurtenances  belonging  or  appur- 
tenant thereto,  subject  as  follows : — (1)  to  the  incum- 
brances, if  any,  entered  on  the  register,  and  (2)  unless 
under  the  provisions  of  the  Acts  the  contrary  is  expressed 
on  the  register,  to  such  Uabilities,  rights  and  interests 
(if  any)  as  are  by  the  Acts  declared  not  to  be  incum- 

(d)  L.  T.  R.  (1903)  58 ;  (1908)       notice,  it  will  be  dealt  with  in 
III.  58  ;   ante,  p.  702.  priority   to   any   other   applica- 

(e)  L.  T.'B.  (1908)  I.  23.  tion  made,  with  respect  to  the 
(/)  Ibid.  1'.  47.     Under  r.  95,       land  in  question,  in  the  mean- 

a  priority  notice*  may  be  lodged  time.  *Priority 

by  a  person  entitled  to  apply  (g)  Stats.  38  &  39  Vict.  c.  87,  notice  on 

for    first    registration  ;     and    if  s.  10  ;    60  &  61  Vict.  o.  65,  s.  8  application 

within    14   days   thereafter,    or  (4) ;    L.  T.  R.  (1903)  65,  258  :  for  first 

such  further  time  as  the  registrar  L.  T.  R.  (1907)  VI.;    L.  T.  R.  registration, 

shall  think  fit,  an  application  is  (1908)  I.  57. 
made   in   accordance   with   the 

W.R.P.  *5 
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brances  (k),  and  (3)  where  such  first  proprietor  is  not 
entitled  for  his  own  benefit  as  between  himself  and  any 

{A)  By  Stat.  38  &  39  Vict.  u.  87,  s.  18,  as  amended  by  60  &  61  Viot. 
0.  65,  First  Schedule,  all  registered  land  shall,  unless  under  the 
Liabilities,  provisions  of  the  Acts  the  contrary  is  expressed  on  the  register,  be 
&c.  declared  deemed  to  be  subject  to  such  of  the  following  liabilities,  rights  and 
not  to  be  in-  interests  as  may  be  for  the  time  being  subsisting  in  reference  thereto, 
cumbrances.  and  such  liabilities,  rights  and  interests  shall  not  be  deemed  incum- 
brances within  the  meaning  of  the  Acts  (that  is  to  say), 

(1)  Liability  to  repair  highways  by  reason  of  tenure,  quit  rents. 
Crown  rents,  heriots,  and  other  rents  and  charges  having  their  origin 
in  tenure  ;   and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rent-charge  and 
payments  in  lieu  of  tithes  or  of  tithe  rent-charge  ;   and 

(3)  Rights  of  common,  rights  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements  ;  and 

(4)  Eights  to  mines  and  minerals  created  previously  to  the  regis- 
tration of  the  land  or  the  1st  of  January,  1898  ;  and 

(5)  Rights  of  entry,  search,  and  user,  and  other  rights  and  reser- 
vations incidental  to  or  required  for  the  purpose  of  giving  full  effect 
to  the  enjojrmentof  rights  to  mines  and  minerals,  or  of  property  in 
mines  or  minerals,  and  created  previously  to  the  registration  of  the 
land  or  the  1st  of  January,  1898  ;   and 

(6)  Rights  of  fishing  and  sporting,  seignorial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands ;  also  liability  to  repair  the  chancel  of  any  church,  liability 
in  respect  of  embankments  and  river  walls,  and  drainage  rights, 
customary  rights,  public  rights,  and  profits  d  prendre  ;  and 

(7)  Leases  or  agreements  for  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  is  an  occupation  under  such  tenancies  ;  also,  subject  to 
the  provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12,  post), 
rights  acquired,  or  in  course  of  being  acquired,  under  the  Limitation 
Acts  : 

Provided  as  follows  : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  from  payments  in  lieu  of  tithes  or  of  tithe 
rent-charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  L.  T.  R.  (1903)  212) ;   and 

(b)  The  Commissioners  of  Inland  Revenue  shall,  upon  the  applica- 
tion of  the  proprietor  of  any  land  registered  or  about  to  be  registered, 
upon  such  declaration  being  made,  or  such  other  evidence  being 
produced  as  the  Commissioners  require,  and  upon  payment  of  the 
prescribed  fee,  grant  a  certificate  that  at  the  date  of  the  grant  thereof 
no  Succession  duty  is  owing  in  respect  of  such  land,  and  the  registrar 
shall  in  the  prescribed  manner  notify  such  fact  on  the  register,  and 
such  notification  shall  be  conclusive  evidence  of  the  fact  so  notified 
in  respect  of  succession  duty  (see,  however,  stat.  60  &  61  Vict.  c.  65, 
s.  13,  which  appears  to  supersede  this  provision) ;   and 

(c)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (see  L.  T.  R.  (1903)  213) ;  and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
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persons  claiming  under  him,  to  any  unregistered  estates, 
rights,  interests  or  equities  to  which  such  persons  may 
be  entitled  : — but  free  from  all  other  estates  and  interests 
whatsoever,    including    those    of    the    Crown  (i).    The 
registration  of  any  person  as  first  registered  proprietor  Effect  of  first 
of  freehold  land  with  a  qualified  or  a  possessory  title  ^fth*rqix°a"i. 
shaU  have  the  same  effect  as  registration  with  an  absolute  fied  or  a 
title  ;  except  that  registration  with  a  qualified  title  shall  title  as  to 
not  affect  or  prejudice  the  enforcement  of  any  estate,  freeholds, 
right    or    interest    appearing    by    the    register    to    be 
excepted  (k),  and  registration  with  a  possessory  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  adverse  to  or  in  derogation  of 
the  title  of  such  fijst  registered  proprietor  and  subsisting 
or  capable  of  arising  at  the  time  of  registration  of  such 
proprietor  (I). 

The  registration  of  any  person  as  first  registered  Effect  of  first 
proprietor  of  leasehold  land  with  an  absolute  title  shall  registration 

r     r  ^         ^  ^  With  an 

be  deemed  to  vest  in  him  the  possession  (m)  of  the  land  absolute 

title  as  to 
leaseholds, 
right  to  any  mines  ori  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
(see  s.  82  ;  L.  T.  E.  (1903)  71,  74 ;  (1907)  VI.)  mentioned,  and  upon 
such  registration  being  effected  shall  enter  on  the  register  of  the  land 
a  reference  to  the  registration  of  such  other  person  as  proprietor  of 
such  mines  and  minerals  (see  L.  T.  B.  (1903)  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  this  section,  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  think  fit,  enter  on  the  register 
notice  of  such  liabilities,  rights  or  interests  in  the  prescribed  manner. 
This  power  shall  be  exercised  in  all  cases  where  the  abstract  of  title 
of  first  registration  or  on  registration  as  qualified  or  absolute  discloses 
the  existence  of  any  such  liabilities  as  are  mentioned  in  sub-sections 
4  and  5.  (See  L.  T.  R.  (1903)  215.)  Where  an  easement  is  registered 
as  an  incumbrance,  the  dominant  and  servient  tenements  shall  be 
defined,  if  practicable  and  required  by  the  parties.  Notice  of  a 
power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 

(i)  Stat.  38  &  39  Vict.  c.  87,  (Jc)  Ante,  p.  702. 

B.  7.     By  s.  105,  nothing  in  the  (l)  Stat.  38  &  39  Vict.  u.  87, 

Act  shall  affect  the  right  of  the      ss.  8,  9. 
Crown  to   any  escheat  or  for-  (m)  See  ante,  p.  551. 

feiture 

45—2 
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comprised  in  the  registered  lease  relating  to  such  land  for 
aU  the  leasehold  estate  therein  described,  with  all  implied 
or  expressed  rights,  privileges  and  appurtenances  attached 
to  such  estate,  but  subject  as  follows  : — (1)  to  all  implied 
and  expressed  covenants,  obligations  and  liabilities 
incident  to  such  leasehold  estate  ;  and  (2)  to  the  incum- 
brances (if  any)  entered  on  the  register ;  and  (3)  unless 
the  contrary  is  expressed  on  the  register,  to  such  lia- 
bilities, rights  and  interests  as  affect  the  leasehold  estate, 
and  are  by  the  Acts  declared  not  to  be  incumbrances  in 
the  case  of  registered  freehold  land  (m) ;  and  (i)  where 
such  first  proprietor  is  not  entitled  for  his  own  benefit  to 
the  land  registered  as  between  himself  and  any  persons 
claiming  under  him,  to  any  imregistered  estates,  rights, 
interests  or  equities  to  which  such  persons  may  be 
entitled : — but  free  from  all  other  estates  and  interests 
whatsoever,  including  those  of  the  Crown  (o).  Regis- 
Effect  of  first  tration  of  a  person  as  first  proprietor  of  leasehold  land 
with  a\uali-  witli  ^  good  leasehold,  qualified  or  possessory  title  shall 
have  the  same  effect  as  registration  with  an  absolute 
title :  except  that  registration  with  a  good  leasehold 
title  shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  affecting  or  in  derogation  of  the 
title  of  the  lessor  to  grant  the  lease  (p) ;  that  registration 
with  a  qualified  title  shall  not  affect  or  prejudice  the 
enforcement  of  any  estate,  right  or  interest  appearing  by 
the  register  to  be  excepted  (g) ;  and  that  registration 
with  a  possessory  title  shall  not  affect  or  prejudice  the 
enforcement  of  any  estate,  right  or  interest  (whether  in 
respect  of  the  lessor's  title  or  otherwise)  adverse  to,  or  in 
derogation  of,  the  title  of  such  first  registered  proprietor, 
and  subsisting  or  capable  of  arising  at  the  time  of  the 
registration  of  such  proprietor  (r). 


fied,  good 
leasehold,  or 
possessory 
title,  as  to 
leaseholds. 


(m)  Ante,  p.  706,  n. 

(o)  Stat.  38  &  39  Vict.  c.  87, 
B.  13,  as  amended  by  L.  T.  R. 
(1903)  55. 


(p)  L.  T.  R.  (1903)  66. 

(g)  Rule  59.     Ante,  p.  702. 

(r)  L.  T.  R.  (1903)  57. 
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A  tenant  for  life  having  the  power  of  sale  given  by  Registration 
the  Settled  Land  Acts  (s)  comes  under  the  description  °and*"^'^ 
of  those  entitled  to  apply  for  registration  of  land  (t) ; 
and  settled  land  may,  at  the  option  of  the  tenant  for 
life  be  registered  either  in  the  name  of  the  tenant  for 
life,  or,  where  there  are  trustees  with  powers  of  sale, 
in  the  names  of  those  trustees,  or,  where  there  is  an 
overriding  power  of  appointment  of  the  fee  simple,  in 
the  names  of  the  persons  in  whom  that  power  is  vested  (u) : 
but  there  shall  also  be  entered  on  the  register  such 
restrictions  or  inhibitions  as  may  be  prescribed  by  the 
rules  or  may  be  expedient  for  the  protection  of  the  rights 
of  the  persons  beneficially  interested  in  the  land  (v).  The 
registered  proprietor  of  settled  land  and  all  other  neces- 
sary parties  (if  any)  shall,  on  the  request,  and  at  the 
expense,  of  any  person  entitled  to  an  estate,  interest  or 
charge  conveyed  or  created  for  securing  money  actually 
raised  at  the  date  of  such  request  (w),  charge  the  land  in 
the  prescribed  manner  with  the  payment  of  the  money 
so  raised  (x).  Subject  to  the  maintenance  of  the  right 
of  the  registered  proprietor  to  deal  by  registered  dis- 
position, or  by  way  of  mortgage  by  deposit,  with  any 
land  whereof  he  is  registered  as  proprietor,  the  estates, 
rights  and  interests  of  the  persons  for  the  time  being 
entitled  under  any  settlement  comprising  the  land  shall 
be  unaffected  by  the  registration  of  that  proprietor  («/). 

It  will  be  observed  (z)  that  a  person  entitled  to  apply  Effect  of  first 
for  registration  is  not  necessarily  the  person  seised  of  or  ^fere'^the " 
entitled  to  the  legal  estate  in  the  land  which  he  desires  to  applicant  has 
register.    He  may,  for  example,  be  merely  interested  as  estate.     ^^ 
purchaser  imder  a  contract  for  sale  (a),  or  entitled  in 

(s)  Ante,  p.  128.  n.  {y). 

(t)  Ante,  p.  699  (w)  See  ante,  p.  437,  n.  (i). 

(w)  Stat.  60  &  61  Vict.  c.  65,  {x)  Stat.  60  &  61  Vict.  c.  65, 

s.  6  (1).  =.  6  (7). 

(d)  Sect.  6  (2) ;    see  L.  T.  R.  {y)  Sect.  6  (8). 

(1903)  78—82,  128,  129,   186—  (z)  ^»te,  pp.  698,  699. 

190 ;    ante,  pp.  551,  n.  (y),  566,  (a)  Ante,  p.  196. 
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equity  only  under  a  simple  trust  for  his  benefit  (b),  or  he 
may  have  a  general  power  of  appointment  over  land  of 
which,  in  default  of  appointment,  some  other  is  seised  in 
fee  (c).  In  all  these  cases  the  effect  of  his  registration  as 
proprietor  of  the  land  appears  to  be  to  vest  in  him  the 
fee  simple  or  the  leasehold  estate  in  the  registered  land, 
without  any  conveyance  from  "the  person  previously 
seised  of  or  entitled  to  the  land  at  law ;  and  as  the 
estate  so  vested  in  the  registered  proprietor  is  to  be  free 
from  all  estates  and  interests  except  such  as  are  expressly 
excepted  from  the  effect  of  registration  (d),  the  estates 
of  those  previously  seised  or  entitled  at  law  appear  to  be 
extinguished  (e).  The  effect  of  first  registration  thus 
appears  to  resemble  the  effect  of  a  conveyance  by  a 
tenant  for  life  under  the  power  of  conveyance  given  by 
the  Settled  Land  Acts  (/).  As  we  have  seen  (g),  where  a 
tenant  for  life  of  settled  land  is  registered  as  proprietor 
thereof,  the  registration  does  not  affect  the  estates,  rights 
and  interests  of  the  persons  for  the  time  being  entitled 
under  the  settlement.  In  this  case,  therefore,  it  does 
not  appear  that  the  effect  of  registration  is  to  vest  in 
him  the  estate  in  fee  simple :  although,  as  we  have 
seen,  there  is  expressly  reserved  to  him  the  right  to 
deal  with  the  settled  land  by  registered  disposition  or 
by  way  of  mortgage  by  deposit,  and  for  these  purposes, 
it  seems,  he  can  dispose  of  the  whole  estate  which  would 
otherwise  have  vested  in  him  on  registration. 

The  statutory        Every  registered  proprietor  of  any  freehold  or  lease- 
powers  to        Jjq1(J  1j^^(J  jjjay  transfer  the  land  or  any  part  thereof,  or 

transfer  or  .  ,      ,  •    x   j  j.- 

charge  charge  the  same  with  the  payment  at  an  appomted  time 

[^S^^tered        ^£  ^^^  principal  sum  of  money,  with  or  without  interest, 

and  with  or  without  a  power  of  sale  to  be  exercised  at  or 

(6)  Ante,  p.  191.  47,  63,  64,  70—73. 

(c)  AntcTpTpAUsq.  if)  Ante,     pp.     131,     437  — 

(d)  Ante  pp.  705—708.  438. 

(e)  See     Vaughan     Williams,  (?)  Ante,  p.  709. 
L.J.,  A.-G.  V.  Odell,  1906,  2  Ch. 
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after  a  time  appointed,  or  with  an  annuity  or  other 
periodical  payment  (h).     Such  transfers  or  charges  are 
required  to  be  made  by  instrument  of  transfer  or  charge  Instrument 
drawn  up  in  the  form  prescribed  by  the  Rules,  executed  °j.  cif^ge."^ 
as  a  deed  in  the  presence  of  and  attested  by  a  witness^ 
who  must  sign  his  name  and  add  his  address  and  descrip- 
tion (i),  and  duly  stamped  (k).    And  they  must  be  com- 
pleted by  entry  in  the  register  of  the  transferee  or  chargee 
as  proprietor  of  the  land  transferred  or  charge  created. 
And  until  such  entry  is  made  upon  a  transfer,  the  trans- 
feror is  to  be  deemed  to  remain  the  proprietor  of  the 
land  (I).    But,  subject  to  the  maintenance  of  the  estate  Unregistered 
and   right   of   the   registered   proprietor,    any   person,  ^f  registered 
whether    the    registered    proprietor    or   not,    haviug    a  ^^'°-'^- 
sufficient  estate  or  interest  in  the  land,  may  create 
estates,  rights,  interests  and  equities  in  the  same  manner 
as  if  the  land  were  not  registered  ;    and  any  person 
entitled  to  or  interested  in  any  unregistered  estates, 
rights,    interests    or   equities   ia   registered   land   may 
protect  the  same  from  being  impaired  by  any  act  of  the 
registered  proprietor  by  entering  on  the  register  such 
notices,   cautions,   inhibitions  or  other  restrictions  as 
mentioned  in  the  Acts  (m).    A  transfer  for  valuable  Effect  of 
consideration  of  freehold  land  registered  with  an  absolute  transfer  for 
title  shall,  when  registered,  confer  on  the  transferee  an  valuable 

(h)  stats.  38  &  39  Vict.  c.  87,  payable  on  a  similar  disposition  stamps  on 
ss.   22,  29,   34 ;    60  &   61  Vict.  of  the  land  made  by  an  unregis-  dispositions 
c.  65,  s.  9(3).     By  the  last  of  tered  instrument.     But  where  an  „£  registered 
these  enactments  and  the  Rules  instrument  of  transfer  or  charge  land, 
special  pro-visions  are  made  as  to  is  executed  for  the  sole  purpose 
mortgages  to  building  societies,  of  carrying  out  on  the  register  a 
friendly  societies,  and  industrial  transaction  already  effected  by  a 
and    provident    societies  ;      see  deed  or  other  instrument  not  on 
L.  T.  K.  (1903)  121,   122,  167  ;  the  register,  the  last-mentioned 
ante,    p. '  620.     The   transfer   of  deed    or    instrument    shall    be 
land    to    a    corporation    or    to  stamped,  and  the  registered  in- 
charitable   uses   is   also   subject  strument   shall   bear   no   stamp 
to  special  regulations  ;   see  Rules  duty.     See  stat.  38  &  39  Vict.  c. 
U4L146  87,  s.  83  (7) ;  L.  T.  B.  (1903)  123. 

(i)  L.    T.   R.    (1903)   97,    98,  (;)  Stat.  38  &  39  Vict.  c.  87, 

107—109.  S3.  22,  29,  34. 

(k)  The  stamp  duties  payable  (m)  Stat.  38  &  39  Vict.  c.  87, 

are  those  which  would  have  been  s.  49. 
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consideration 
of  freeholds 
registered 
with  an 
absolute  title. 


Effect  of 
registered 
transfer  for 
valuable 
consideration 
of  freeholds 
registered 
with  qualified 
or  possessory 
title. 


Effect  of 

registered 

transfer 

made  without 

valuable 

consideration 

of  freeholds. 


estate  in  fee  simple  in  the  land  transferred,  together  with 
all  rights,  privileges  and  appurtenances  belonging  or 
appertaining  thereto  (n),  subject  as  follows — (1)  to  the 
incumbrances,  if  any,  entered  on  the  register  ;  (2)  unless 
the  contrary  is  expressed  on  the  register,  to  such  lia- 
bilities, rights  and  interests  (if  any)  as  are  by  the  Acts 
declared  not  to  be  incumbrances  (o) — but  free  from  all 
other  estates  and  interests  whatsoever,  including  those 
of  the  Crown  (p).  A  transfer  for  valuable  consideration 
of  freehold  land  registered  with  a  qualified  or  with  a 
possessory  title  shall,  when  registered,  have  the  same 
effect ;  save  that  it  shall  not  affect  or  prejudice  the 
enforcement,  where  the  title  is  qualified,  of  any  right  or 
interest  appearing  by  the  register  to  be  excepted  (q),  or 
where  the  title  is  possessory,  of  any  right  or  interest 
adverse  to,  or  in  derogation  of,  the  title  of  the  first 
registered  proprietor,  and  subsisting  or  capable  of 
arising  at  the  time  of  the  registration  of  such  pro- 
prietor (r).  A  transfer  of  freehold  land  made  without 
valuable  consideration  shall,  so  far  as  the  transferee  is 
concerned,  be  subject  to  any  unregistered  estates,  rights, 
interests  or  equities  subject  to  which  the  transferor  held 
the  same,  but,  Save  as  aforesaid,  shall,  when  registered, 
in  all  respects,  and  in  particular  as  respects  any  registered 
dealings  on  the  part  of  the  transferee,  have  the  same 
effect  as  a  transfer  of  the  same  lands  for  valuable  con- 
sideration (s). 


Effect  of  Registered  transfers  of  leasehold  land  have  the  Hke 

transfer'  effect,  according  as  they  were  made  with  or  without 

of  leasehold     valuable    consideration   and   the   title    registered    was 
land*  T      1 

absolute,  good  leasehold,  qualified  or  possessory :    but. 


(n)  See  L.  T.  K.  (1903)  254  ;  2 
Wms.  V.  &  P.  1216—1218,  2nd 
ed. 

(o)  Ante,  p.  706,  n. 

(p)  Stat.  38  &  39  Vict.  c.  87, 
s.  30  ;  of.  ante,  p.  707. 


(?)  Ante,  pp.  702,  707. 

(r)  Stat.  38  &  39  Vict.  c.  87, 
s.  31,  32. 

(s)  Stat.  38  &  39  Vict.  c.  87, 
.33. 
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instead  of  conferring  an  estate  in  fee  simple,  they  shall  be 
deemed  to  vest  in  the  transferee  the  possession  of  the 
land  transferred  for  all  the  leasehold  estate  described  in 
the  registered  lease,  subject  (1)  to  all  implied  and  express 
covenants,  obligations  and  liabilities  incident  to  such 
estate,  (2)  to  all  incumbrances  entered  on  the  register, 
and  (3),  unless  the  contrary  is  expressed  in  the  register, 
to  such  liabilities,  rights  and  interests  as  affect  the  lease- 
hold estate  and  are  by  the  Acts  declared  not  to  be  incum- 
brances in  the  case  of  registered  freehold  land  (t).  And 
transfers  of  leasehold  land  registered  with  a  good  lease- 
hold title  shall  not  affect  or  prejudice  the  enforcement  of 
any  estate,  right  or  interest  affecting  or  in  derogation  of 
the  lessor's  title  to  grant  the  lease  (u). 

In  all  the  above  provisions  as  to  the  effect  of  regis- 
tered transfers   of  land  (v),  the  word   "  land,"   in  the 
absence  of  anything  to  the  contrary  in  the  register,  or  in 
the  transfer,  or  in  the  case  of  leasehold  land  in  the  lease, 
includes  the  mines  and  minerals  if  parcel  thereof  (w)  ;  Mines  and 
so  that  a  registered  transfer  of  any  land,  like  a  convey-  minerals, 
ance  of  unregistered  land  (x),  passes  the  right  to  all  mines 
and  minerals  within  and  under  the  same,  except,  how- 
ever, rights  f  0  mines  and  minerals  created  previously  to 
the  registration  of  the  land  or  the  year  1898  (y).     On 
every  entry  in  the  register  of  a  disposition  by  the  regis-  Production 
tered  proprietor  of  any  land,  the  land  certificate,  if  not  ge^ifioate 
deposited  in  the  registry  (z),  must  be  produced  to  the  on  transfer 
registrar,  and  a  note  of  such  entry  officially  indorsed 
thereon  (a).     On  a  registered  transfer  of  the  whole  of  the 

(()  Stat.  38  &  39  Vict.  c.  87,  {x)  Ante,  p.  34. 

ss.  35,  38,  as  amended  by  L.  T.  R.  (y)  Ante,  p.  706,  n. 

(1903)  140,  142.  (z)  Ante,  p.  705. 

(u)  L.  T.  R.  (1903)  141 ;  stat.  (a)  Stat.  60  &  61  Vict.  c.  65, 

38  &  39  Vict.  c.  87,  s.  38.  s.  8  (1).     And  by  L.  T.  R.  (1903) 

(v)  Stat.  38  &  39  Vict.  c.  87,  265,  on  any  application  for  regis- 
ss.  30 — 33,  35,  38.  tration    made    by   or   with   the 
'  {w)  Stat.  60  &  61  Vict.  c.  65,  consent   of  the   registered  pro- 
First  Schedule.  prietor  of  the  land,  the  registrar 
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Transfers 
operate  as 
execution  of 
a  power. 


land  to  which  a  land  certificate  relates,  the  certificate  so 
indorsed  is  delivered  to  or  deposited  for  the  transferee  ; 
and  if  part  only  of  the  land  has  been  transferred,  a  new 
land  certificate,  relating  to  the  part  transferred,  is  pre- 
pared and  delivered  to  or  deposited  for  the  transferee  (b). 
Eegistered  transfers  of  registered  land  take  effect,  not  by 
way  of  grant  or  assignment  of  the  registered  proprietor's 
estate  in  the  land,  but  by  way  of  the  execution  of  an 
over-riding  power  (c).  And  if  made  for  valuable  con- 
sideration, they  extinguish  all  outstanding  estates  or 
interests  previously  created  under  any  unregistered  dis- 
position made  by  the  registered  proprietor  (d),  saving 
only  such  as  are  included  among  the  things  declared  not 
to  be  incumbrances  (e) ;  for  instance,  easements  or  leases 
for  not  more  than  twenty-one  years,  where  there  is  an 
occupation  thereunder  (/). 


Registered 

charges 

upon 

registered 

lands. 


Covenants 

implied 

therein. 


Covenant 
implied  on 
charge  on 
leaseholds. 


A  registered  charge  upon  registered  land  appears  to 
confer  no  more  than  a  legal  charge  or  hen  upon  the  lands 
comprised  therein  for  the  money  secured  ;  and  such 
charges  are  subject  to  the  provisions  of  the  Acts  as 
respects  qualified  or  possessory  titles  (g).  "When  such  a 
charge  is  created,  there  are  implied,  in  the  absence  of 
any  entry  on  the  register  to  the  contrary,  covenants  by 
the  chargor  with  the  registered  proprietor  for  the  time 
being  of  the  charge  to  pay  the  principal  sum  charged, 
and  interest  (if  any)  at  the  appointed  time,  and  in  default, 
to  pay  interest  half-yearly  (h).  On  creation  of  a  registered 
charge  on  leasehold  land,  there  is  implied,  in  the  absence 
of  any  entry  on  the  register  to  the  contrary,  a  covenant 


may  require  the  production  of 
the  land  certificate,  or  certificate 
of  charge  or  incumbrance. 

(6)  Stat.  38  &  39  Vict.  c.  87, 
s.  29  (par.  2),  as  amended  by 
60  &  61  Vict.  0.  65,  s.  8. 

(c)  Capital  and  Counties  Bank, 
Ltd.  V.  Rhodes,  1903,  1  Ch.  631, 
655. 

(d)  Ante,  p.  711. 


(c)  Ante,  p.  706,  n. 

(/)  See  2  Wms.  V.  &  P.  1181, 
1182,  1243,  1245—1249,  2nd  ed. 

ig)  Stats.  38  &  39  Viet.  c.  87, 
s.  22  ;  60  &  61  Vict.  c.  65,  Krst 
Schedule;  ante,  pp.  702—708; 
see  2  Wms.  V.  &  P.  1238,  2nd  ed. 

(h)  Stat.  38  &  39  Vict.  c.  87, 
s.  23  ;   cf.  ante,  p.  690. 
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by  the  cliargor  with  the  registered  proprietor  for  the  time 
being  of  the  charge  to  pay  the  rent  and  perform  or 
observe  the  covenants  and  conditions  of  the  lease,  and 
indemnify   the   covenantee   against  the   same  (i).     On 
the  completion  of  a  registered  charge,  a  certificate  of  Certificate 
charge  is  required  to  be  prepared,  and  is  either  delivered  °  "  ^^^^' 
to  the  proprietor  of  the  charge  or  deposited  in  the 
registry,   as  he   may  prefer  (j) :    but  subject  to  any 
stipulation  to  the  contrary,  the  proprietor  of  a  registered 
charge  is  not  entitled  to  have  custody  of  the  land  cer- 
tificate (k),  or  to  require  a  land  certificate  to  be  appUed 
for  (l).    Subject  to  any  entry  to  the  contrary  on  the  Chargee's 
register,  the  registered  proprietor  of  a  registered  charge 
has  the  following  remedies,  besides,  of  course,  suing  on 
the  implied  covenant :    (1)  he  may,  for  the  purpose  of  l-  Biglit  of 
obtaining  satisfaction  of  any  moneys  due  to  him  tinder 
the  charge,  at  any  time  during  the  continuance  of  his 
charge,  enter  upon  the  land  charged,  or  any  part  thereof, 
or  into  the  receipt  of  the  rents  and  profits  thereof,  sub- 
ject nevertheless  to  the  right  of  any  persons  appearing 
on  the  register  to  be  prior  incumbrancers,  and  to  the 
liability  attached  to   a  mortgagee  in  possession  (m) ; 

(2)  he  may  enforce  a  foreclosure  or  sale  of  the  land  2.  Fore- 
chargedj  in  the  same  manner  and  under  the  same  cir- 
cumstances in  and  under  which  he  might  enforce  the 
same  if  the  land  had  been  transferred  to  him  by  way  of 
mortgage,  subject  to  a  proviso  for  redemption  on  pay- 
ment of  the  money  named  at  the  appointed  time  (n) ; 

(3)  if  the  charge  were  made  with  a  power  of  sale,  he  may,  3.  Sale  under 
at  any  time  after  the  expiration  of  the  appointed  time,  T?°^^^  °  ^^  ®- 
sell  and  transfer  the  land  charged,  or  any  part  thereof, 

(i)  Stat.  38  &  39  Vict.  c.  87,  (l)  Stat.  60  &  61  Vict,  c    65, 

s.  24.  a.  8  (4). 

ij)  Stats.  38  &  39  Vict.  c.  87,  (m)  Stats.  38  &  39  Vict.  c.  87, 

s.  22  ;    60  &  61  Vict.  c.  65,  s.  8  s.  25  ;   ante,  p.  605  ;   see  2  Wma. 

(4,  i.) ;     L.   T.   B.    (1903)    259  ;  V.  &  P.  1238,  1241,  2nd  ed. 
L.  T.  K.  (1907),  259  a,  259  b.  (m)  Sect.  26  ;  ante,  p.  610. 

(k)  Ante,  p.  705. 
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Chargee 
foreclosing 
may  be 
registered  as 
proprietor. 


Transfer 
by  chargee 
exercising 
dower  of 
sale. 


Priorities  of 
registered 


in  the  same  manner  as  if  lie  were  the  registered  proprietor 
of  such  land  (o).  A  chargee,  upon  obtaining  an  order 
for  foreclosure  absolute,  becomes  absolutely  entitled  in 
equity  to  the  land  charged  (p) ;  and  he  is  entitled,  on 
production  of  an  office  copy  of  the  order  for  foreclosure 
absolute,  accompanied  by  the  certificate  of  charge,  and 
if  required  by  the  registrar  by  the  land  certificate,  to  be 
registered  as  the  proprietor  of  the  land  (q).  The  effect 
of  such  registration  would  seem  to  be  to  vest  in  him  the 
legal  estate  in  the  land.  Where  a  transfer  is  made  by 
the  registered  proprietor  of  a  charge  in  exercise  of  the 
power  of  sale  conferred  by  the  charge  the  transfer  may 
be  registered,  and  a  new  land  certificate  issued  to  the 
purchaser,  without  production  of  the  former  land  cer- 
tificate, but  the  certificate  of  charge  must  be  produced 
or  accounted  for  (r).  And  on  registration  of  such  a 
transfer,  the  purchaser  appears  to  acquire  the  legal 
estate  in  the  land  sold  (s).  With  regard  to  the  creation 
of  a  statutory  charge  with  power  of  sale,  the  Land 
Transfer  Act,  1897  (t),  applied  to  registered  charges  the 
power  of  sale  and  other  powers  given  by  the  Conveyancing 
Act,  1881  (m),  to  mortgagees  by  deed ;  so  that,  as  the 
instrument  of  charge  is  a  deed  {v),  the  chargee  wiU  have 
all  these  powers  in  the  absence  of  stipulation  to  the  con- 
trary (w).  Subject  to  any  entry  to  the  contrary  on  the 
register,  registered  charges  on  the  same  land  shall  as 
between  themselves  rank  according  to  the  order  in  which 
they  are  entered  on  the  register,  and  not  according  to 
the  order  in  which  they  are  created  (x).  The  registered 
proprietor  of  any  charge  may  transfer  the  charge  to 


(o)  Sect.  27. 

(p)  Ante,  p.  611. 

(?)  L.  T.  R.  (1903)  164;  see 
Weymouth  v.  Davis,  1908,  2  Ch. 
169. 

(r)  Stat.  60  &  61  Vict.  u.  65, 
».  8  (4). 

(s)  Ante,  pp.  711—714. 


(«)  Stat.  60  &  61  Vict.  c.  65,       s.  28. 


s.  9  (2). 

(«)  Stat.  44  &  45  Vict.  c.  41, 
SB.  19—24,  except  o.  21  (1,  4) ; 
ante,  pp.  612 — 615. 

(v)  Ante,  p.  711. 

(w)  See  L.  T.  R.  (1903)  158, 
159. 

{x)  Stat.  38  &  39  Vict.  c.  87, 
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another  person  by  instrument  of  transfer  drawn  up  in  Transfer 
the   prescribed   form,    and   executed   and   attested   as"*"^^^^^' 
required  in  the  case  of  a  transfer  of  land  (y),  and  com- 
pleted by  entry  on  the  register  of  the  transferee  as 
proprietor  of  the  charge  transferred :    but  until  such 
entry  the  transferor  shall  be  deemed  to  remain  pro- 
prietor of  the  charge.     On  such  entry  being  made,  the 
certificate  of  charge  must  be  produced  and  indorsed 
therewith,  and  will  then  be  delivered  to  or  deposited  for 
the  transferee.    A  registered  transferee  for  value  of  a 
charge,  and  his  successors  in  title,  shall  not  be  affected 
by  any  irregularity  or  invalidity  in  the  original  charge, 
of  which  he  was  not  aware  when  it  was  transferred  to 
him  (z).    The  registered  proprietor  of  a  charge  may  also  Sub-charge 
make  a  registered  charge,  called  a  sub-charge,  thereon 
in  the  same  manner  as  the  registered  proprietor  of  land 
can  make  a  registered  charge  thereon  (a),  and  with  Ahe 
like  incidents  (b) ;  and  a  certificate  of  sub-charge  will  be 
issued  accordingly  (c).     The  cessation  of  a  registered  Cessation  of 
charge  is  required  to  be  notified  on  the  register,  at  the  cjj^ame.^'^'' 
requisition  of  the  registered  proprietor  of  the  charge,  or 
on  due  proof  of  the  satisfaction  thereof,  by  cancellation 
of  the  original  entry  or  otherwise ;    and  thereupon  the 
charge  shall  be  deemed  to  have  ceased  (d).    Nothing 
contained  in  any   charge  shall  take  away  from  the 
registered  proprietor  thereof  the  power  of  transferring  it 
by  registered  disposition  or  requiring  the  cessation  thereof 
to  be  noted  on  the  register,   or  affect  any  registered 
dealing  with  land  or  a  charge  in  respect  of  which  the 
charge  is  not  expressly  registered  or  protected  in  accord- 
ance with  the  Acts  (e).     The  above  provisions  (/)  appear 
to  apply  to  registered  charges  of  an  annuity  or  other 

(«)  Ante,  p.  711.  [d)  Stat.  38  &  39  Vict.  c.  87, 

(2)  Stat.  38  &  39  Vict.  c.  87,  s.  28 ;  L.  T.  R.  (1903)  17,  166. 

H.  40,  as  amended  by  60  &  61  Vict.  (e)  Stat.  60  &  61  Vict.  u.  65, 

c.  65,  s.  8,  and  First  Schedule.  ».  9  (4). 

(a)  L.  T.  E.  (1903)  178,  180.  (/)  I.e.,  stats.  38  &  39  Vict.  c. 

(6)  Rule  179.  87,  ss.  22—28,  40  ;  60  &  61  Vict. 

(c)  Rule  181.  c.  65,  s.  9  (4). 
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periodical  payment  (g) ;  ia  addition  to  wMch  the  chargee 
would  appear  to  have  the  remedies  given  by  sect.  44  of 
the  Conveyancing  Act,  1881  (h). 

Charge  by  The  registered  proprietor  of  any  freehold  or  leasehold 

the"laiid°        ^^^'^  °''  °^  ^  charge  may,  subject  to  any  registered  estates, 

certificate       charges,  or  rights,  create  a  lien  on  the  land  or  charge  by 

of  charge.       deposit  of  the  land  certificate  or  certificate  of  charge ; 

and  such  lien  shall,  subject  as  aforesaid,  be  equivalent 

to  a  lien  created  by  the  deposit  of  title-deeds  (i)  or  of  a 

mortgage  deed  of  imregistered  land  by  an  owner  entitled 

in  fee  simple  or  for  the  term  or  interest  created  by  the 

lease  for  his  own  benefit,  or  by  a  mortgagee  beneficially 

Eegistration    entitled  to  the  mortgage  [k).    And  any  person  with 

such  deposit,  "whom  such  certificate  is  deposited  as  security  for  money 

may  give  notice  of  the  deposit  to  the  registrar ;    and 

such  notice  shall  be  entered  in  the  Charges  Register,  and 

shall  operate  as  the  lodgment  of  a  caution  (l). 

Eegistration         Where  any  person  is  entitled  to  an  incumbrance 
prietorship  of  created  prior  to  the  first  registration  of  land  (m),  he  may 
incumbrances  apply  to  be  registered  as  the  proprietor  of  such  incum- 
registration.    brance,  and  may  be  so  registered  (n).    After  such  regis- 
tration,   all    transfers    and    other    dispositions    of    the 
incumbrance  shall  be  entered  in  the  register  and  made 
in  the  same  forms  as  are  required  ia  the  case  of  registered 
charges  (o) ;    and  the  incumbrance  shall  cease  to  be 
subject  to  the  jurisdiction  of  any  local  Deed  Registry  (p). 
Certificate  of  On  such  registration  a  certificate  of  incimibrance  is 
incum  ranee,  jgg^g^  ^q  ^j^g  registered  proprietor  thereof ;    and  after 
such  registration  he  can  create  a  charge  on  the  incimi- 
brance by  way  of  registered  sub-charge  or  of  deposit  of 

(9)  Stat.  60  &  61  Vict.  c.  65'  {I)  L.  T.  R.  (1903)  243. 

o.  9  (3).  (m)  Ante,  p.  701. 

(h)  Ante,  p.  471.  (m)  L.  T.  R   (1903)  175. 

\i)  Ante,  pp.  624,  625.  (o)  Ante,  p.  717. 

(4)  Stat.  60  &  61  Vict.  u.  65,  (p)  Rules  176,  177  ;    ante,  p. 

s.  8  631. 
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the  certificate  of  incumbrance,  in  like  manner  as  the 
registered  proprietor  of  a  registered  charge  can  so  deal 
with  his  charge  (q).  After  such  registration,  also,  he  is 
enabled  to  give  effect  to  any  power  of  sale  incident  to  his 
incumbrance  (r)  by  transferring  the  land,  on  which  the 
incumbrance  is  charged,  in  the  same  manner  as  if  he 
were  the  registered  proprietor  thereof  (s). 

Provision  is  made  for  the  registration,  on  the  death  Transmission 
of  the  sole  proprietor  or  of  the  survivor  of  several  joint  bankruptcy, 
proprietors  (t)  of  any  registered  land  or  charge,  of  the 
persons  entitled  by  law  to  succeed  thereto  (u).    Where 
the  deceased  proprietor's  estate  or  interest  was  absolute; 
his  legal  personal  representatives  are  entitled  to  be 
registered  in  his  place  (v) ;    or  a  devisee  or  legatee  of 
the  property,  or  a  person  to  whom  the  property  has 
been  appropriated  in  satisfaction  of  a  legacy  or  share 
of  residue,  may  be  registered  as  proprietor  with  the 
personal  representatives'  assent  (w) ;  and  if  the  deceased 
proprietor  died  intestate,  the  heir  in  the  case  of  free- 
holds, and  any  person  entitled  under  the  Statute  of 
Distributions  in  the  case  of  leaseholds  or  a  charge,  may 
be  registered  as  proprietor  upon  a  transfer  from  the 
administrator  (x).    Where  a  settlement  is  created  by  Settlement 
the  will  of,  or  otherwise  arises  in  consequence  of  the  ^"ath^of "^ 
death  of,  a  sole  registered  proprietor  of  land,  it  is  the  registered 
duty  of  his  personal  representatives  to  apply  for  the 
jegistration  of  the  person  entitled  to  be  registered  as 
proprietor,  and  for  the  entry  on  the  register  of  proper 

(q)  Rules  178 — 181 ;    ante,  p.  drawn  from  the  register ;  L.  T.  R. 

717.  (1903)  191. 

(r)  Ante,  pp.  612—614.  (u)    Stats.  38  &  39  Vict.  c.  87, 

(s)  Stats.  38  &  39  Vict.  c.  87,  ss.  41,  42 ;   60  &  61  Vict.  c.  65, 

s.    27  ;     60    &    61    Vict.    c.    65,  ss.  3,  4  (3),  6  (4,  6) ;    L.  T.  E. 

ss.  9  (1),  22  (6,  c) ;   see  2  Wms.  (1903)  183—192. 
V.  &  P.  1174^1177,  1228—1235,  (v)  Stat.  38  &  39  Vict.  c.  87, 

2ud  ed.  s.  42  ;   L.  T.  R.  (1903)  183,  184. 

(t)  On   the   death   of  one   of  (w)  Stat.  60  &  61  Vict.  c.  65, 

several    joint    proprietors,     his  ss.  3,  4  ;  L.  T.  R.  (1903)  185. 
name  is,  on  production  of  evi-  (x)  Ante,  pp.  236 — 238. 

denoe  of  his  death,  to  be  with- 
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place  of 
deceased  or 
bankrupt 
proprietor. 


restrictions    or    inhibitions  (y).    Where    the    deceased 
person  was  a  tenant  for  life  registered  as  proprietor  of 
settled  land  (2),  it  is  the  duty  of  the  trustees  of  the  settle- 
ment to  apply  for  registration  of  the  successor  under  the 
settlement  as  proprietor,  with  the  necessary  restrictions 
or  inhibitions  (if  any)  (a) ;   and  on  the  application  of  the 
trustees,  such  successor  may  be  registered  accordingly  (b). 
If  the  trustees  neglect  to  make  such  application,  or  there 
are  no  such  trustees,  any  person  interested' under  the 
settlement  may  apply  for  the  registration  of  a  new 
proprietor,  and  on  inquiry  by  the  registrar  into  the  terms 
of  the  settlement,  and  after  notice  given  to  the  trustees 
(if  any)  and  the  succeeding  tenant  for  life,  and  such 
other  persons  as  the  registrar  shall  think  fit,  the  new 
proprietor  may  be  entered,  with  such  restrictions  and 
inhibitions  as  are  proper  in  the  circumstances  of  the 
case  (c).     Provision  is  also  made  for  the  registration, 
on  the  bankruptcy  of  the  registered  proprietor  of  any 
registered  land  or  charge,   of  the  ofiicial  receiver,  or 
other  trustee  for  the  time  being  in  the  bankruptcy  as 
proprietor  in  his  place ;    and  for  the  registration  of  the 
official  receiver  or  other  trustee,  in  whom  the  land  or 
charge  has  become  vested  under  a  scheme  of  arrange- 
ment approved  by  a  Court  having  jurisdiction  in  bank- 
ruptcy (d).     Any  person  registered  in  the  place  of  a 
deceased  or  bankrupt  proprietor  shall  hold  the  land  or 
charge  in  respect  of  which  he  is  registered  upon  the 
trusts  and  for  the  purposes  to  which  the  same  is  appli- 
cable by  law,  and  subject  to  any  unregistered  estates, 
rights,  interests  or  equities  subject  to  which  the  deceased 
or  bankrupt  proprietor  held  the  same ;    but,  save  as 
aforesaid,  he  shall  in  all  respects,  and  in  particular  as 
respects  any  registered  dealings  with  such  land  or  charge, 


(y)  Stat.  60  &  61  Vict.  c.  65, 
s.  6  (5)  ;   L.  T.  R.  (1903)  186. 
(z)  Ante,  p.  709. 
la)  Stat.  60  &  61  Vict.  u.  65, 
6(4). 


(6)  L.  T.  R.  (1903)  187—189. 

(c)  L.  T.  R.  (1903)  190. 

{d)  Stat.  38  &  39  Vict.  0.  87, 
ss.  43,  47  ;  L.  T.  R.  (1903)  193— ■ 
200 ;  ante,  pp.  300 — 302. 
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be  in  the  same  position  as  if  he  had  taken  such  land  or 
charge  under  a  transfer  for  a  valuable  consideration  (e). 

Where  a  person  on  whom  the  right  to  be  registered  Transfers  and 
as  proprietor  of  land  or  of  a  charge  has  devolved  hy  reristration."^^ 
reason  of  the  death  or  bankruptcy  of  the  registered 
proprietor,  or  has  been  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desires 
to  transfer  or  charge  the  land  or  to  deal  with  the  charge 
before  he  is  himself  registered  as  proprietor,  he  may  do 
so  by  an  instrument  in  the  same  form  as  is  required  for  a 
disposition  by  a  registered  proprietor  (/) ;  but  no 
registration  of  such  instrument  shall  be  made  until  the 
person  executing  the  same  has  been  registered  as  pro- 
prietor, or  his  right  to  be  so  registered  has  been  shown 
to  the  satisfaction  of  the  registrar.  Subject  to  the 
provisions  of  the  Act  of  1875  with  regard  to  registered 
dealings  for  valuable  consideration  (g),  a  transfer  or 
charge  so  made  shaU  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor  {h). 

Neither  the  registrar  nor  any  person  dealing  with  Notice  of 
registered  land  or  a  charge  shall  be  affected  with  notice  ''"^*^' 
of  a  trust,  express,  implied  or  constructive ;   and  refer- 
ences to  trusts  shall,  as  far  as  possible,  be  excluded  from 
the  register  (i). 

A  purchaser  of  registered  land  (k)  shall  not  require  Evidence  of 
any  evidence  of  title  except  (1)  the  evidence  to  he  *f ;^°^^^^^^ 
obtained  from  an  inspection  of  the  register  or  of  a  land, 
certified  copy  of,  or  extract  from,  the  register ;    (2)  a 
statutory  declaration  as  to  the  existence  or  otherwise 

(e)  Stat.  38  &  39  Vict.  o.  87,  (»)  Stat.  60  &  61  Vict.  o.  65, 

g  4g  First  Schedule,  replacing  38  &  39 

'if)' Ante,  p.  in.  Vict.   c.   87,   a.   83   (1).     See   2 

(0    Ante,  pp.  711—713.  Wms.  V.  &  P.  1189  sq.,  2nd  ed. 

(h)  Stat.  60  &  61  Vict.  c.  65,  (k)  As  to  the  sale  of  registered 

s.  9  (6);    L.  T.  R.  (1903)  103,  land,see2  Wms.  V.&P.  1165s9'., 

104.        '  2nd  ed. 
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of  matters  which  are  declared  by  sect.  18  of  the  Act 
of  1875  and  by  the  Act  of  1897  not  to  be  incumbrances  (l) ; 
(3)  if  the  proprietor  of  the  land  is  registered  with  an 
absolute  title,  and  there  are  incumbrances  entered  on 
the  register  as  subsisting  at  the  first  registration  of  the 
land,  either  evidence  of  the  title  to  those  incumbrances 
or  evidence  of  their  discharge  from  the  register ;    (4) 
where  the  proprietor  of  the  land  is  registered  with  a 
qualified  title,  the  same  evidence  as  above  provided  in 
the  case  of  absolute  title,  and  such  evidence  as  to  any 
estate,  right  or  interest  excluded  from  the  effect  of  the 
registration  (m)  as  a  purchaser  would  be  entitled  to  if 
the  land  were  unregistered  ;   (5)  if  the  land  is  registered 
with  a  possessory  title,  such  evidence  of  tlie  title  sub- 
sisting or  capable  of  arising  at  the  fixst  registration  of 
the  land  (n)  as  the  purchaser  would  be  entitled  to  if  the 
Where  vendor  land  were  unregistered.     Where  the  vendor  of  registered 
land  is  not  himself  registered  as  proprietor  of  the  land 
or  of  a  charge  giving  a  power  of  sale  over  the  land,  he 
shall,  at  the  request  of  the  purchaser  and  at  his  own 
expense,   and  notwithstanding  any  stipulation  to  the 
contrary,  either  procure  the  registration  of  himself  as 
proprietor  of  the  land  or  of  the  charge,  as  the  case  may 
be,  or  procure  a  transfer  from  the  registered  proprietor 
to  the  purchaser.     In  the  absence  of  special  stipulation, 
a  vendor  of  land  registered  with  an  absolute  title  shall 
not  be  required  to  enter  into  any  covenant  for  title,  and 
a  vendor  of  land  registered  with  a  possessory  or  qualified 
title  shall  only  be  required  to  covenant  against  estates 
and  interests  excluded  from  the  effect  of  registration  (o), 
and  the  implied  covenants  under  sect.  7  of  the  Con- 
veyancing  Act,    1881  (j)),    shall   be    construed   accord- 
ingly (q).    Where  a  land  certificate  has  been  issued,  the 


is  not  the 
registered 
proprietor. 


Delivery 
of  land 
certificate. 


(l)  Ante,  p.  706,  n. 
(m)  See  ante,  pp.  707,  708. 
(»)  See  ante,  pp.  707,  708. 
(o)  See  ante  pp.  707,  708. 


(p)  Ante,  pp.  668,  669,  682, 
683,  686,  687. 

(q)  Stat.  60  &  61  Vict.  c.  66, 
s.  16. 
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Vendor  shall  deliver  it  to  the  purchaser  on  completion 
of  the  purchase,  or,  if  only  a  part  of  the  land  comprised 
in  the  certificate  is  sold,  he  shall,  at  his  own  expense, 
produce  or  procure  the  production  of  the  certificate,  as 
required  by  the  Land  Transfer  Act,  1897,  for  the  com- 
pletion of  the  purchaser's  registration.  Where  the 
certificate  has  been  lost  or  destroyed,  the  vendor  shall 
pay  the  costs  of  the  proceedings  required  to  enable  the 
registrar  to  proceed  without  it  (r). 

On  every  appUcation  to  register  land  with  an  abso-  Succession 
lute  title,  or  to  register  a  transmission  of  land,  the  ^^j^^^^^^''^^ 
registrar  shall  inquire  as  to  succession  duty  and  estate  on  registered 
duty  (s) ;  and  if  it  appears  that  there  is,  or  is  capable 
of  arising,  any  such  liability  to  succession  duty  or 
estate  duty  as  would  affect  the  purchaser  from  the 
person  to  be  registered  as  proprietor  if  the  land  were 
unregistered  (s),  the  registrar  shall  enter  notice  of  the 
liability  on  the  register  in  the  prescribed  manner  (t). 
Succession  duty  and  estate  duty  shall  not  (a)  unless  so 
noted  on  the  register,  or  (b)  imless  in  the  case  of  a 
possessory  title  the  liability  to  the  duty  was,  at  the 
date  of  the  original  registration  of  the  land,  subsisting 
or  capable  of  arising,  or  (c)  unless  ui  the  case  of  a  qualified 
title  the  liability  to  the  duty  was  included  in  the  excep- 
tions made  on  such  origiaal  registration  of  the  land  (u), 
affect  a  bond  fide  registered  purchaser  for  full  considera- 
tion ia  money  or  money's  worth,  although  he  may  have 
received  extraneous  notice  of  the  Hability  in  respect 
thereof  (v). 

(r)  Stat.  60  &  61  Vict.  c.  65,  presumed  that  the  registered  pro - 

s.  8  (2) ;  see  ante,  p.  713.  prietor   of   a   registered   charge 

.   («)  Ante,   pp.    256,    280 — 285,  would  be  held  to  be  a  purchaser 

454,  455.  to  the  extent  of  the  charge.   The 

(()  See  L.  T.  R.  (1903)  208 —  above-mentioned    provisions    of 

211.  sect.  18  of  the  Act  of  1875  with 

(u)  Ante,  pp.  701,  702.  regard  to  succession  duty  apply 

(v)  Stat.  60  &  61  Vict.  c.  65,  to  registered  charges  ;    ante,  p. 

B.  13.  These  provisions  do  not,  it  706,  n. ;  stat.  38  &  39  Vict.  o.  87, 

wiU  be  observed,  expressly  apply  o.  83  (9). 
to  registered  charges  ;    but  it  is 


46—3 
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Priority 
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registration. 


Where  instruments  or  applications  are  delivered  at 
the  registry  with  the  proper  Inland  Eevenue  and  Land 
Registry  fee  stamps  (w)  affixed  thereto  or  impressed 
thereon,  accompanied  when  necessary  by  the  land 
certificate  or  certificate  of  charge  (x),  they  shall  be 
examined  by  an  officer  of  the  registry,  and  if  certified 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered.  The 
registration  shall  then  be  completed  as  of  the  day  on 
which,  and,  in  the  absence  of  direction  or  inference  to 
the  contrary  in  or  from  the  instruments  or  applications 
themselves,  of  the  priority  in  which  the  instruments  or 
applications  were  delivered  (y).  But  the  registered 
proprietor  of  land  or  of  a  charge,  or  his  solicitor,  or  with 
his  consent  in  writing,  any  other  person  or  his  solicitor, 
may  lodge  at  the  registry  a  notice  (called  a  priority 
notice)  reserving  priority  for  a  specified  instrument  or 
for  a  specified  application  intended  to  be  subsequently 
made.  The  notice  shall  be  accompanied  by  the  land 
certificate  or  certificate  of  charge,  and  shall  be  entered 
on  the  register,  and  the  certificate  shall  be  indorsed 
accordingly.  If  within  fourteen  days  from  the  lodging 
of  the  notice  or  such  further  time  as  the  registrar  shaU 
think  fit,  the  specified  instrument  or  application  is 
delivered  for  registration,  it  shall  be  registered  with 
priority  to  any  other  instrument  or  application  affecting 
the  same  land  or  charge  which  may  have  been  delivered 
in  the  meantime.  On  the  expiration  of  the  period  fixed, 
as  aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled  (z).  On  the  purchase  of  the  whole  or  part 
of  the  land  comprised  in  a  registered  title,  the  purchaser 
may  be  registered  provisionally  as  proprietor  of  the 
land ;    and  such  registration  may  be  afterwards  com- 


{«>)  See  ante,  p.  711,  u.  {k) ; 
Land  Transfer  Fee  Order,  1903, 
1.  3. 

{x)  Ante,    pp.      13,    n.     (a), 


717. 
(y)  L.T.R.  (1903)  111. 
(z)  L.  T.  B.  (1903)  117. 
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pleted  (as  on  payment  of  the   purchase-money),  or  if 
necessary,  cancelled  (a). 

Provision  is  made  for  the  registration,  as  annexed  Annexation 
to  any  registered  land,  of  a  condition  that  such  land  or  °^  registered 
any  specified  portion  thereof  is  not  to  be  built  on,  or  is  land. 
to  be  or  not  to  be  used  in  a  particular  manner,  or  of  any 
other   restrictive  condition  capable  of  affecting  assigns 
by  way  of  notice  (6) ;    and  on  registration  of  such  a 
condition  the  proprietor  and  every  transferee,  and  every 
other  person  deriving  title  from  him,  shall  be  deemed  to 
be  affected  with  notice  thereof.     Any  such  condition 
may,  however,  be  modified  or  discharged  by  order  of  the 
Court,  on  proof  to  the  satisfaction  of  the  Court  that  such 
modification  will  be  beneficial  to  the  persons  principally 
interested  in  the  enforcement  of  such  condition  (c). 

With  respect  to  the  notices,  cautions,  inhibitions.  Notices, 
and  restrictions,,  by  which  the  rights  of  persons  entitled  j^nhibiUons 
to  any  unregistered  estates  or  interests  in  registered  land  and  restrio- 
may  be  protected  (d) : — Provision  is  made,  as  we  have 
seen  (e),  for  entry  on  the  register  of  incumbrances  prior 
to  registration,  and  of  notice  of  such  liabilities,  rights  and 
interests  as  are  by  the  Acts  declared  not  to  be  incum- 
brances (/),  and  of  a  deposit  of  the  land  certificate  or  a 
certificate  of  charge.    Besides  this,  any  lessee  or  other  Notice  of 
person  entitled  to  or  interested  m  a  lease  or  an  agreement  agreement 
for  a  lease  of  registered  land,  where  the  term  granted  is  for  lease. 
for  or  determinable  on  a  life  or  Hves,  or  exceeds  twenty- 
one  years,  or  where  the  occupation  is  not  in  accordance 
with  the  lease  or  agreement,  may  apply  for  registration 

(a)  L.     T.     R.     (1903)     157,  Ground  Rent  Development  Co.  v. 

amended  by  L.  T.  B.  (1907)  II.  West,  1902,  1  Ch.  674 ;    V'ille  v. 

As  to  the  completion  of  sales  of  St.  John,  1910,  1  Ch.  84,  90,  91  ; 

registered  land,  see  2  Wms.  V.  &  affd.  ib.  325  ;    2  Wms.  V.  &  P. 

P.  1182,  1189,  2nd  ed.  1194,  1221,  1222,  2nd  ed. 

(4)  Ante,  pp.  198,  199.  (d)  Ante,  pp.  709,  711,  718. 

(c)  Stat.  38  &  39  Vict.  c.  87,  (e)  Ante,  pp.  700,  706,  n.,  718. 

s.  84,  amended  by  60  &  61  Vict.  (/)  L.  T.  R.  (1903)  208—215. 
c.     65,     First    Schedule.       See 
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of  notice  of  the  lease  or  agreement ;  and  when  such 
notice  is  registered,  every  registered  proprietor  of  the 
land,  and  every  person  deriving  title  through  him, 
except  proprietors  of  incumbrances  registered  prior  to 
the  registration  of  such  notice,  shall  be  deemed  to  be 
affected  with  notice  of  the  lease  or  agreement  as  an 
incumbrance  on  the  land  in  respect  of  which  the  notice 
is  entered  {g).  Such  notice,  however,  cannot  be  registered 
without  the  concurrence  of  the  registered  proprietor  of 
the  land,  except  under  an  order  of  the  Court  [h).  Any 
estate^ in^  person  entitled  to  an  estate  in  dower  (i)  or  by  the  cur- 
dower  or  by  tesy  {k)  in  any  registered  land  may  apply  for  registration 
of  notice  of  such  estate  ;  and  such  registration  shall  be 
made,  if  the  registrar  shall  be  satisfied  with  the  appli- 
cant's title  to  such  estate ;  and  such  estate,  when  so 
registered,  shall  be  an  incumbrance  appearing  on  the 
register,  and  shall  be  dealt  with  accordingly  (]). 


curtesy. 


Caution 

against 

registered 

dealings  with 

registered 

land. 


Any  person  interested  under  any  imregistered  instru- 
ment or  as  a  judgment  creditor,  or  otherwise  howsoever, 
in  any  land  or  charge  registered  in  the  name  of  any  other 
person,  may  lodge  with  the  registrar  a  caution  against 
registered  dealings  therewith  (m),  the  effect  of  which  is 
that  the  registrar  shall  not  without  the  cautioner's  con- 
sent register  any  dealing  with  such  land  or  charge  until 
he  has  served  notice  upon  the  cautioner,  warning  him 
that  his  caution  will  cease  to  have  effect  after  the  expira- 
tion of  the  time  (w)  mentioned  in  the  notice,  and  such 
time  has  expired  (o).    At  any  time  before  the  expiration 


(9)  Stat  38  &  39  Vict.  0.  87, 
s.  50 ;  see  L.  T.  R.  (1903)  201— 
206;  2  Wms.  V.  &  P.  1245— 
1249,  2nd  ed. 

(h)  Sect.  51. 

(i)  Ante,  p.  356. 

(k)  Ante,  pp.  334,  341,  344, 
345. 

[i)  Stat.  38  &  39  Vict.  c.  87, 
s.  52. 

(m)  Provided  that  a  person 
interested  under  a  lease  or  an 


agreement  for  a  lease,  or  entitled 
to  an  estate  in  dower  or  by  the 
curtesy,  of  which  notice  has  been 
registered  (ante,  p.  725),  shall 
not  be  entitled  to  a  caution  in 
respect  thereof ;  stat.  38  &  39 
Vict.  c.  87,  s.  53  ;  see  L.  T.  B. 
(1903)226,227;  (1907)  VI. 

(re)  Fourteen  days,  as  a  rule ; 
L.  T.  R.  (1903)  229. 

(0)  Sect.  54 ;  see  ss.  55,  64 ; 
L.  T.  R.  (1903)  232. 
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of  the  period  limited  by  the  notice,  or  such  extension  Cautioner 
thereof  as  may  be  granted  by  the  registrar,  the  cautioner  ^u^e^hy  the 
may  show  cause  (p)  why  the  caution  should  continue  to  caution 
have  effect,  or  why  the  dealing  should  not  be  registered  continue  or 
— as,  for  instance,  that  it  has  been  obtained  by  fraud  or  *}i®  dealing 

,         .      .      .  .  .  ,  /       ,      ,.        should  not  be 

mistake,  or  that  it  is  mconsistent  with  a  prior  deabng  registered. 

or  with  some  adverse  right  or  equity  (q).    The  registrar  ^nd  the 

may  thereupon  either  order  that  the  caution  shall  thence-  registrar  may 
■'  ^  make  an  order 

forth  cease  to  have  effect  and  that  the  entry  thereof  on  thereon. 

the  register  be  cancelled,  or  he  may  appoint  a  time  for 

the  registered  proprietor  or  the  applicant  for  registration, 

as  the  case  may  be,  and  the  cautioner,  and  such  other 

persons  (if  any)  as  he  may  deem  expedient,  to  appear 

before  him.    And  after  hearing  all  such  persons,  and 

serving  such  notices  (if  any)  as  he  shall  think  necessary, 

the  registrar  shall  make  such  order  in  the  matter  as  he 

shall  think  just ;  as,  for  instance,  that  the  caution  shall 

continue  to  have  effect,  or  that  it  shall  cease  to  have 

effect  and  that  the  entry  thereof  on  the  register  be 

cancelled,  or  that  the  registration  be  refused  either  with 

or  without  an  inhibition  against  registration  at  any 

future  time,  or  that  it  be  completed  forthwith,  or  after 

an  interval,  or  that  it  be  completed  conditionally  or  with 

some  modification,  or  subject  to  the  prior  registration  of 

a  dealing  in  favour  of  the  cautioner,  or  subject  to  some 

notice,  condition,  restriction,  or  inhibition  under  the 

Acts.     The  registrar  may  refer  the  matter,  at  any  stage, 

or  any  question  arising  thereon,  for  the  decision  of  the 

Court  (r). 

A  caution  may  also  be  lodged  against  the  registration  Caution 
of  any  land,  which  is  not  abeady  registered,  by  any  ^8^^"^* ,.  .^^  ^j 
person  having  or  claiming  such  an  interest  in  the  land  unregistered 

(p)  By  r.  231,  cause  may  be  solicitor,     setting     forth      the 

shown  either  by  the  cautioner  grounds  on  which  cause  is  shown, 

appearing  before  the  registrar  or  {q)  L.  T.  R.  (1903)  230. 

by  his  delivering  a  statement  in  (r)  L.  T.  R.  (1903)  231. 
writing,  signed  by  him   or  his 
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Lodging 
caution 
without 
reasonable 


Inhibitions. 


as  entitles  him  to  object  to  any  disposition  thereof  being 
made  without  his  consent  (s).  The  efiect  of  such  a 
caution  is  that  registration  shall  not  be  made  of  such 
land  until  notice  has  been  served  on  the  cautioner  to 
appear  and  oppose  such  registration,  and  the  prescribed 
time  (i)  has  elapsed  since  the  date  of  the  service  of  such 
notice,  or  the  cautioner  has  entered  an  appearance, 
which  may  first  happen  (u).  Any  person  who  lodges  a 
caution,  whether  against  registered  dealings  or  regis- 
tration, without  reasonable  cause,  is  liable  to  make 
compensation  to  any  person  who  has  sustained  damage 
thereby  (■;;). 

The  Court,  or,  subject  to  an  appeal  to  the  Court,  the 
registrar,  upon  the  application  of  any  person  interested 
in  relation  to  any  registered  land  or  charge,  may,  after 
directing  such  inquiries  (if  any)  to  be  made,  and  notices 
to  be  given,  and  hearing  such  persons  as  the  Court  or 
registrar  thinks  expedient,  issue  an  order  or  rnake  an 
entry  inhibiting  for  a  time,  or  untU  the  occurrence  of  an 
event  to  be  named  in  such  order  or  entry,  or  generally 
until  further  order  or  entry,  any  dealing  with  any 
registered  land  or  registered  charge  (w). 


Restrictions.  Where  the  registered  proprietor  of  any  land  or  charge 
is  desirous  to  place  restrictions  on  transferring  or  charging 
such  land  or  charge,  such  proprietor  may  apply  to  the 
registrar  to  make  an  entry  in  the  register  that  no  transfer 
shall  be  made  of  or  charge  created  on,  such  land  or  charge, 
unless  the  following  things,  or  such  of  them  as  the  pro- 
prietor may  determine,  are  done  (that  is  to  say) :  (1)  un- 
less notice  of  any  application  for  a  transfer  or  for  the 
creation  of  a  charge  is  transmitted  by  post  to  such 


(s)  Stat.  38  &  39  Vict.  c.  87, 
s.  60  ;  see  s.  61 ;  L.  T.  R.  (1903) 
88—94  ;    (1907)  VI. 

(()  Fourteen  days,  as  a  rule ; 
L.  T.  R.  (1903)  91. 

(m)  Stat.  38  &  39  Vict.  c.  87, 


s.  62  ;  see  s.  64. 

(v)  Sects.  56,  63. 

(w)  Stat.  38  &  39  Vict.  c.  87, 
s.  57  ;  see  L.  T.  R.  (1903)  234^ 
236. 
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address  as  he  may  specify  to  the  registrar  ;  (2)  unless  the 
consent  of  some  person  or  persons,  to  be  named  by  such 
proprietor,  is  given  to  the  transfer  or  the  creation  of  a 
charge ;  (3)  unless  some  such  other  matter  or  thing  is 
done  as  may  be  required  by  the  applicant  and  approved 
by  the  registrar  (x).  The  registrar  thereupon  makes  a 
note  of  such  directions  on  the  register,  and  then  no 
transfer  shall  be  made  or  charge  created  except  in  con- 
formity with  such  directions,  which  may,  however,  at 
any  time  be  withdrawn  or  modified  at  the  instance  of  all 
persons  for  the  time  being  appearing  by  the  register  to 
be  interested  therein,  and  are  subject  to  be  set  aside 
by  order  of  the  Court  («/).  As  we  have  seen  (z),  on  As  to  settled 
the  registration  of  settled  land,  such  restrictions  or 
inhibitions  are  to  be  entered  on  the  register  as  may  be 
prescribed  or  expedient.  Thus  where  a  tenant  for  life 
is  registered  as  proprietor  and  there  are  trustees  for  the 
purposes  of  the  Settled  Land  Acts  (a),  restrictions  are 
entered  that,  except  under  an  order  of  the  registrar,  no 
transfer  of  the  land  is  to  be  made  except  on  sale  or 
exchange,  the  purchase-moneys  on  sale  being  paid  to 
such  trustees  or  into  Court,  and  no  transfer  is  to  be 
registered  of  the  principal  mansion  house  and  lands 
usually  occupied  therewith  without  the  consent  of  the 
trustees  or  an  order  of  the  Court  (b).  Where  two  or  Eestriction 
more  persons  apply  to  be  registered  as  joint  proprietors  j'^t"  "^  ° 
of  land  or  of  a  charge,  an  entry  is  to  be  made  in  the  proprietors, 
register  that  when  their  number  is  reduced  to  one,  no 
registered  disposition  of  the  land  or  charge  shall  be 
made  except  under  an  order  of  the  registrar  after  an 
inquiry  into  title  or  an  order  of  the  Court.  But  such 
an  entry  need  only  be  made  where  the  deed  or  instru- 
ment,  by  virtue   of  which  the  joint  proprietors  are 

(x)  Stat.  38  &  39  Vict.  c.  87,  s.  59. 
s.  58,  as  amended  by  60  &  61  '       {z)  Ante,  p.  709. 
Vict.  c.  65,  First  Schedule ;   see  (a)  Ante,  p.  126. 

L.  T.  E.  (1903)  240.  (6)  Ante,      pp.      126,       129 ; 

(y)  Stat.  38  &  39  Vict.  c.  87,  L.   T.   R.  (1903)  81. 
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registered,  shows  an  intention  that  the  survivor  of 
them  shall  not  have  power  to  dispose  of  the  land  or 
charge,  or  where  the  registrar  for  any  special  reason 
considers  that  such  an  entry  would  be  desirable.  Such  an 
entry  may,  however,  be  made  at  any  time  with  the  joint 
proprietors'  consent  (c). 


Rectification 
of  the 
register. 


Fraudulent 
dispositions. 


Subject  to  any  estates  or  rights  acquired  by  registra- 
tion in  pursuance  of  the  Acts  (d),  where  any  Court  of 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  consequence  of  such 
decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  manner  as  it 
thinks  just  (c).  Subject  to  any  estates  or  rights  acquired 
by  registration  in  pursuance  of  the  Acts  (/),  if  any  person 
is  aggrieved  by  any  entry  made,  or  by  the  omission  of 
any  entry  from  the  register  under  the  Acts,  or  if  default 
is  made,  or  unnecessary  delay  takes  place  in  making  any 
entry  on  the  register,  any  person  aggrieved  by  such  entry, 
omission,  default  or  delay  may  apply  to  the  Court  in  the 
prescribed  manner  for  an  order  that  the  register  may  be 
rectified,  and  the  Court  may  either  refuse  such  appUca- 
tion  with  or  without  costs,  to  be  paid  by  the  applicant, 
or  it  may,  if  satisfied  of  the  justice  of  the  case,  make  an 
order  for  the  rectification  of  the  register  (g).  Subject  to 
the  provisions  of  the  Acts  with  respect  to  registered  dis- 
positions for  valuable  consideration  (h),  any  disposition 
of  land,  or  of  a  charge  on  land,  which,  if  unregistered, 
would  be  fraudulent  and  void,  shall,  notwithstanding 


(c)  Stat.  38  &  .39  Vict.  e.  87, 
s.  83  (3),  as  amended  by  60  &  61 
Vict.  c.  65.  First  Schedule; 
L.  T.  R.  (1903)  224,  225. 

(d)  Ante,  pp.  705—710. 

(e)  Stat.  38  &  39  Vict.  c.  87, 
B.  95  ;    see  A.-G.  v.  Odell,  1908, 


2  Ch.  47,  73,  78,  as  to  this  and 
the  following  sections. 

(/)  Ante,  pp.  705—710. 

(g)  Stat.  38  &  39  Vict.  c.  87, 
s.  96. 

(h)  Ante,  pp.  711—713. 
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registration,  be  fraudulent  and  void  in  like  manner  (i). 
Where  any  error  or  omission  is  made  in  the  register,  or  Right  to 
where  any  entry  in  the  register  is  made  or  procured  by,  cert^cJses. 
or  in  pursuance  of,  fraud  or  mistake,  and  the  error, 
omission  or  entry  is  not  capable  of  rectification  under  the 
Act  of  1875,  any  person  suffering  loss  thereby  shall  be 
entitled  to  be  indemnified  in  the  manner  provided  in  the 
Act  of  1897  (j).  Provided  that  where  a  registered  dis- 
position would,  if  unregistered,  be  absolutely  void,  or 
where  the  effect  of  such  error,  omission  or  entry  would  be 
to  deprive  a  person  of  land  of  which  he  is  in  possession, 
or  in  receipt  of  the  rents  and  profits,  the  register  shall  be 
rectified,  and  the  person  suffering  loss  by  the  rectification 
shall  be  entitled  to  the  indemnity  (k).  A  person  shall 
not  be  entitled  to  indemnity  for  any  loss  where  he  has 
caused,  or  substantially  contributed  to  the  loss  by  his 
act,  neglect  or  default ;  and  the  omission  to  register  a 
sufficient  caution,  notice,  inhibition  or  other  restriction 
to  protect  a  mortgage  by  deposit  or  other  equitable 
interest,  or  any  estate  or  interest  created  under  sect.  49 
of  the  Act  of  1875  (l),  shall  be  deemed  neglect  within  the 
meaning  of  this  sub-section  (m).  Where  the  register  is 
rectified  under  the  Act  of  1875,  by  reason  of  fraud  or 
mistake  which  has  occurred  in  a  registered  disposition 
for  valuable  consideration,  and  which  the  grantee  was 
not  aware  of,  and  could  not  by  the  exercise  of  reasonable 
care  have  discovered,  the  person  suffering  loss  by  the 
rectification  shall  likewise  be  entitled  to  indemnity 
under  this  section  (n).  The  registrar  may,  if  the  appli- 
cant desires  it,  and  subject  to  an  appeal  to  the  Court, 
determine  whether  a  right  to  indemnity  has  arisen  under 
this  section,  and,  if  so,  award  indemnity.  In  the  event 
of  an  appeal  to  the  Court,  the  applicant  shall  not  be 

(i)  Stat.  38  &  39  Vict.  c.  87,  section, 
s.  98.  (4)  Sect.  7  (2). 

(j)  Stat.  60  &  61  Vict.  o.  65,  (I)  Ante,  p.  711. 

8.  7  (1) ;  see  A.-G.  v.  Odell,  1908,  (m)  Sect.  7  (3). 

2  Ch.  47,  64,  73—75,  78,  as  to  this  (»)  Sect.  7  (4). 
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required  to  pay  any  costs  except  his  own,  even  if  un- 
successful, unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (o).  Where  indemnity  is  paid 
for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall 
be  entitled  to  recover  the  amount  paid  from  any  person 
who  has  caused  or  substantially  contributed  to  the  loss 
by  his  act,  neglect  or  default  (p).  A  claim  for  indemnity 
under  this  section  shall  be  deemed  a  simple  contract 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1623, 
the  cause  of  action  shall  be  deemed  to  arise  at  the  time 
when  the  claimant  knows,  or  but  for  his  own  default 
might  know,  of  the  existence  of  his  claim.  This  section 
shall  apply  to  the  Crown  in  like  manner  as  it  applies  to 
a  private  person  (q).  The  Act  of  1897  (r)  established 
an  insurance  fund  for  providing  indemnity  to  persons 
injured  in  the  manner  above  mentioned. 

As  to  A  title  to  registered  land  adverse  to,  or  in  derogation 

title  to  regis-  of,  the  title  of  the  registered  proprietor  shall  not  be 
tered  land  by  acquired  by  any  length  of  possession,  and  the  registered 
possession,  proprietor  may  at  any  time  make  an  entry  or  brmg  an 
action  to  recover  possession  of  the  land  accordingly  (s). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of  the  Act  of  1875  or  of  this  section,  have  obtained 
a  title  by  possession  to  registered  land,  he  may  apply  for 
an  order  for  rectification  of  the  register  under  sect.  95 
of  the  Act  of  1875  (t),  and  on  such  application  the  Court 
may,  subject  to  any  estates  or  rights  acquired  by  regis- 
tration for  valuable  consideration  in  pursuance  of  the 
Acts,  order  the  register  to  be  rectified  accordingly. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  person  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (u),  any  adverse  claim 

(o)  Sect.  7  (5).  (s)  See  ante,  pp.  63&— 646. 

(p)  Sect.  7  (6).  (t)  Ante,  p.  730. 

(?)  Sect.  7  (7).  {u}  See  ante,  pp.  707,  708.  . 
(r)  Sect.  21. 
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in  respect  of  length  of  possession  of  any  other  person 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  proprietor  took  place  (v). 

The  register  of  each  title  consists  of  three  portions  :  The  register, 
the  Property  Register,  the  Proprietorship  Register,  and  ^°^  dmded. 
the  Charges  Register  (x).    The  Property  Register  con-  The  Property 
tains  the  description  of  the  land  comprised  in  the  title,    ''S'ster. 
with  a  reference  to  the  General  Map  or  to  the  filed  plan 
thereof,  and  such  notes  as  have  to  be  entered  relating  to 
the  ownership  of  the  mines  and  minerals  ;  to  exemption 
from  any  of  the  liabilities,  rights  and  interests  mentioned 
in  sect.  18  of  the  Act  of  1875,  as  amended  by  the  Act  of 
1897  (y) ;  to  easements,  rights  to  profits  a  prendre,  con- 
ditions and  covenants  for  the  benefit  of  the  land,  and 
other    like    matters  (2).     The    Proprietorship    Register  The  Pro- 
states the  nature  of  the  title,  and  contains  the  name,  Regi°ter.'^ 
address  and  description  of  the  proprietor  of  the  land,  and 
cautions,  inhibitions  and  restrictions  affecting  his  right 
of  disposing  thereof  (a).     The  Charges  Register  contains  The  Charges 
incumbrances  prior  to  registration,  and  also  subsequent    ^^^  ^^' 
charges  and  other  incumbrances  (including  notices  of 
leases  and  of  estates  in  dower  or  by  the  curtesy  (6) ),  and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions   and   other   rights    adversely   affecting   the 
land  (c) :   and  also  contains  all  such  dealings  with  regis- 
tered charges  and  incumbrances  as  are  capable  of  regis- 
tration (d).    In  the  case  of  leasehold  land  a   reference 
to  the  registered  lease,  and  such  particulars  thereof, 
and  of  the  exceptions  or  reservations  therefrom  (if  any), 
as  the  applicant  may  desire  and  the  registrar  approve, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 


{V)  Stat.  60  &  61  Vict.  u.  65,  (z)  L.  T.  R.  (1903)  3 ;  (1907)  VI. 

{x)  L.  T.  R.  (1903)  2 ;    (1907)  (6)  Ante,  p.  726. 

VI  (c)  Ante,  p.  725. 

(y)  Ante,  p.  706,  n.  {d)  L.  T.  R.  (1903)  7. 
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thereof 
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register. 
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of  registered 
land. 


entered  in  the  Property  Eegister  (e).  The  title  to  each 
registered  property  bears  a  distinguishing  number  (/). 
There  are  required  to  be  kept  in  the  registry  a  series  of 
maps  (called  the  General  Map),  each  of  which  is  to  be 
an  extract  from  or  based  on  the  ordnance  map,  and  on 
which  every  parcel  is  to  be  numbered  for  reference  (g),  an 
index  map  showing  the  position  and  extent  of  every 
registered  property,  and  a  separate  index  map  of  lease- 
hold titles  and  lands  affected  by  the  registration  of 
incorporeal  hereditaments  (h) ;  but  the  General  Map 
may,  if  the  registrar  shall  think  lit,  be  combined,  wholly 
or  partly,  with  the  index  maps  (g).  And  there  are  also 
kept  an  index  of  proprietors'  names  (k),  a  list  of  pending 
applications  to  enter  land  in  the  register  (l),  and  a  book 
called  the  Parcels  Book,  containing  the  reference  num- 
bers of  the  parcels  shown  on  the  General  Map,  and 
showing,  with  regard  to  each  of  such  parcels,  the  numbers 
of  the  titles,  and  of  the  cautions  against  first  registration 
(if  any)  relating  to  it  (m).  Of  these  the  General  Map,  the 
index  maps,  the  list  of  pending  applications  and  the 
Parcels  Book  are  open  to  public  inspection :  but  the 
index  of  proprietors'  names  is  open  to  the  inspection  of 
the  registered  proprietors  only ;  provided  that  if  any 
person  shall  satisfy  the  registrar  that  he  is  interested 
generally  in  the  property  of  any  proprietor — for  instance, 
as  his  trustee  in  bankruptcy  or  executor  or  administrator 
— he  may  inspect  that  index  also  (n).  No  entry  in  the 
register  is  to  be  inspected  except  by  or  under  the  authority 
of  some  person  interested  in  the  land  or  charge  to  which 
the  entry  refers  (o).  The  ordnance  map  is  the  basis  of 
all  registered  descriptions  of  land  (p). 


(e)  Rule  5. 

(/)  Rule  2. 

(g)  L.  T.  R.  (1907)  269a. 

{h)  L.  T.  R.  (1903)  12. 

(yfc)  Rule  12. 

(l)   Rule  13. 

(m)  L.  T.  R.  (1907)  269b. 

(m)  Rule     14,     amended 


by 


L.  T.  R.  (1907)  269c. 

(o)  Stat.  60  &  61  Vict,  c  65, 
s.  22  (7) ;  see  L.  T.  R.  (1903) 
284  sq. 

ip)  Stat.  60  &  61  Vict.  c.  65, 
s.  14  (2) ;  L.  T.  R.  (1903)  269  sq., 
amended  by  L.  T.  R.  (1907)  V. 
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The  provisions  of  the  Act  of  1897  as  to  compulsory  Compulsory 
registration  have  been  stated  in  earlier  parts  of  this  i'*'gis*'^a*'oii- 
book  (q).    The  Act  provides  (r)   that  nothing   therein  Exceptions 
shall  render  compulsory  the  registration  of  the  title  to  therefrom. 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  (s),  or  two  lives  yet  to  fall  in,  or  to 
an  undivided  share  in  land  (t),  or  to  freeholds  intermixed 
with  and  indistinguishable  from  lands  of  other  tenure, 
or  to  corporeal  hereditaments  parcel  of  a  manor  (u)  and 
included  in  a  sale  of  a  manor  as  such. 

Where  a  person  having  the  right  to  apply  for  regis-  Transfer  or 
tration  as  first  proprietor  of  land  desires  to  transfer  or  unregistered 
charge  the  land  before  he  is  himself  registered  as  pro-  land  prior  to 
prietor,  he  may  do  so  in  the  manner,  and  subject  to  the 
conditions,  which  would  be  applicable  if  he  were  in  fact 
the  registered  proprietor.     Subject  to  any  prior  rights 
obtained  by  registration  imder  the  Acts  and  Rules,  a 
transfer  or  charge  so  made  shall,  when  completed  by 
registration,  have  the  same  effect  as  if  the  person  making 
it  were  registered  as  proprietor.     Provided  that  a  charge 
shall  not  be  accepted  for  registration  until  an  application     • 
has  been  made  for  the  registration  of  the  land  to  which 
it  relates,  and  if  the  application  for  registration  of  the 
land  is  subsequently  refused,  or  withdrawn,  or  aban- 
doned, the  registration  of  the  charge  shall  be  annulled  (x). 
Recourse  is  had  to  these  provisions  when  the  sale  of  land 
situate  in  a  compulsory  registration  district  is  intended 
to  be  immediately  followed  by  a  mortgage  thereof  (y). 

(?)  ^»ie,  pp.  224, 551,566,  574.  of  the  lord  of  a  manor  by  free 

(r)  Stat.  60  &  61  Vict.  c.  65,  tenure    are    not    parcel    of    the 

s.  24.  manor ;     ante,    pp.    459,    460 ; 

(s)  Ante,  pp.  551,  566,  574.  Williams  on  Seisin,  30. 

(t)  See  1  Wms.  V.  &  P.  388  (z)  L.  T.  R.  (1903)96.  Underr. 

sq.,  2nd  ed.  117,  a  priority  notice  may  be  ob- 

(u)  Lands  held  by  copyholders  tained  in  favour  of  such  a  trans- 
fall   within   this   description,   as  fer  or  charcje  ;   see  ante,  p.  724. 
regards  the  lord's  interest  there-  {y)  See  2  Wms.  V.  &  P.  1253 
in;  ante,  p.  505  ;  but  lands  held  sq.,  2nd  ed, 
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ie^^sterT  *^^  °^  title  is  compulsory  (z)  may  be  removed  from  the 
register  by  the  registered  proprietor  thereof  with  the  ■ 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  be  interested  therein,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (a).  If  any  land  so  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (b),  it  will  again  become  subject  to  such  juris- 
diction as  from  the  date  of  removal  (c). 

The  above  account  gives  the  main  provisions  of  the 
Acts ;  but  it  is  impossible  within  the  limits  of  the 
present  work  to  discuss  the  working  of  the  Acts  in 
practice  or  the  questions  which  may  arise  thereon. 
The  reader  will  observe,  however  (d),  that,  outside  of  the 
statutory  methods  of  disposition  by  way  of  registered 
transfer  and  registered  charge,  registered  land  is  left 
to  be  disposed  of  by  the  same  modes  of  assurance  as 
are  applicable  to  unregistered  land.  Settlements,  there- 
fore, leases  and  wills  of  registered  land  must  be  made  in 
the  same  forms  as  before  (e) ;  but  settlements  may  be 
accompanied  by  an  instrument  of  transfer  for  effectiag 
the  registration,  as  proprietor  or  proprietors  of  the 
settled  land,  of  the  tenant  for  life  or  other  persons  entitled 
to  be  so'  registered  (/),  with  the  necessary  restrictions  or 
Mortgages  of  inhibitions.  With  respect  to  mortgages  of  registered 
land,  the  statutory  charge  with  power  of  sale  (^r)  seems 
to  form  an  efiective  security  only  so  long  as  the  land 
charged  does  not  depreciate  in  value  to  such  an  extent 
that  the  amount  charged  cannot  be  realised  by  an  exer- 
cise of  the  power  of  sale.  If  the  chargee  should  be 
driven  to  exercise  his  remedies  by  foreclosure  or  entry 


Settlements, 
leases  and 
wills  of  . 
registered 
land. 


registered 
land. 


(s)  Ante,  p.  224. 
(a)  Stat.  60  &  61  Vict.  o.  65, 
s.  17. 

(6)  See  ante,  pp.  222,  223,  225. 
(c)  Sect.  17  (3). 
Id)  See  ante,  p.  711. 


(e)  Ante,  pp.  258,  646—551. 

(/)  Ante,  pp.  698,  709 ;  L.  T.  R. 
(1903)  128. 

(g)  Ante,  pp.  710,  711,  714— 
716. 
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into  possession  (h),  he  will  be  at  a  disadvantage  as  com- 
pared with  the  mortgagee  under  a  mortgage  of  land  in 
the  old  established  form  (i).  As  we  have  seen  (k),  the 
mortgagee  under  a  conveyance  by  way  of  mortgage  in 
the  old  form  has  the  legal  estate  in  the  mortgaged  lands 
from  the  time  of  the  mortgage.  On  foreclosure,  therefore, 
he  retains  the  legal  estate  which  he  had  before,  discharged, 
however,  from  the  mortgagor's  equity  of  redemption  (/). 
If  he  enter  into  possession  of  the  mortgaged  lands  and 
remaiu  in  possession  for  twelve  years  without  giving  any 
written  acknowledgment  of  the  mortgagor's  title  or  right 
to  redemption,  the  equity  of  reden^ption  will  ipso  facto 
be  extinguished,  notwithstanding  any  disability  on  the 
part  of  the  mortgagor,  or  any  person  claiming  under 
him  (m).  But  a  chargee  under  a  statutory  charge  on 
registered  land  has  not,  it  appears,  any  estate  therein, 
though  he  has  the  legal  interest  given  by  the  charge — 
that  is,  a  lien  on  the  lands  at  law  for  the  amount  of  money 
secured.  On  foreclosure,  therefore,  it  seems  that  he  can 
obtain  no  more  than  the  equitable  estate  in  the  land 
charged,  though  he  will  apparently  obtain  the  legal 
estate  on  subsequent  registration  of  himself  as  proprietor 
of  the  land  (n).  If  he  should  be  obliged  to  have  recourse 
to  his  remedy  by  entry  upon  the  land  charged,  he  is  not 
as  the  mortgagee,  taking  possession  of  his  own  fee  simple  ; 
he  has  nothing  but  the  statutory  right  to  enter  and 
hold  possession  (o),  and  his  interest  when  he  has  so 
taken  possession  seems  to  be  something  like  the  estate 
of  a  tenant  by  elegit  (p).  As  regards  the  barring  of  the 
equity  of  redemption  by  the  Statute  of  Limitations,  that 
does  not  take  place,  as  in  the  case  of  a  mortgagee,  imme- 
diately he  has  completed  twelve  years'  possession  and 
without  any  further  act  on  his  part  (ry) ;  but  the  chargee, 

(h)  Ante,  p.  715.  621. 

(i)  Ante,  pp.  602,  689.  (»)  Ante,  pp.  715,  716. 

[Tc]  Ante,  p.  604.  (o)  Ante,  p.  715- 

{I)  Ante,  p  611.  (p)  Ante,  pp.  292,  n.  (g),  295. 

(m)  Ante,  pp.  604,  611,  620,  (?)  Ante,  p.  621. 

W.R.P.  17 
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who  has  been  for  twelve  years  in  possession,  must  apply 
to  the  Court  on  this  ground  for  an  order  for  rectification 
of  the  register  (v).  And  it  does  not  appear  that  he  can 
claun  such  an  order  as  his  undoubted  right ;  the  granting 
thereof  appears  to  be  in  the  judicial  discretion  of  the 
Court,  which  is  to  be  exercised  "  subject  to  any  estates 
or  rights  acquired  by  registration  for  valuable  considera- 
tion in  pursuance  of  the  Acts  "  (s).  And  in  any  case 
the  chargee  would  appear  to  be  saddled  with  the  burden 
of  proof  that  he  is  entitled  to  have  the  register  rectified 
as  he  desires,  and  he  would  have  to  pay  the  costs  of  his 
application  out  of  his  own  pocket.  Besides  these  draw- 
backs, if  the  land  charged  were  let  on  lease  previously  to 
the  charge,  it  is  at  least  extremely  doubtful  whether  the 
chargee,  on  entering  into  receipt  of  the  rents,  would  be 
in  the  position  of  an  assignee  of  the  reversion  and  so 
enabled  to  enforce  the  lessees'  covenants  and  the  con- 
ditions of  re-entry  contained  in  the  leases  (t).  For  these 
reasons  it  seems  desirable  for  a. person  advancing  money 
on  the  security  of  registered  freehold  land,  unless  he  is 
allowing  an  ample  margin  for  possible  depreciation  in 
value,  to  insist  on  having  a  conveyance  made  to  him  of 
the  mortgagor's  estate  in  the  land  to  be  charged.  This 
may  be  done  either  by  a  registered  transfer  of  the  land 
to  the  mortgagee,  the  mortgagor's  right  of  redemption 
being  secured  to  him  by  an  unregistered  deed  and  pro- 
tected by  a  caution  to  be  lodged  by  him  ;  or  else  (accord- 
ing to  the  method  now  usually  adopted  in  practice)  by 
an  unregistered  deed  of  mortgage  in  the  old  form  ;  the 
mortgagee  taking  in  addition  a  registered  charge  on  the 
land,  and  also  procuring  a  restriction  to  be  entered  on  the 
register  against  any  dealings  with  the  land  by  the  mort- 
gagor, which  would  extinguish  or  impair  the  legal  estate 

(r)  Ante,  p.  732  Ehodes,  1903, 1  Ch.  631,  647,  652  ; 

Is)  Ante,  i>.  1^0.  2  Wms.  V.  &  P.  1240  and  n.  [j), 

(t)  See    aiUe,    pp.    369,    559  ;  2nd  ed. 
Capital  tb  Counties  Bank,  Ltd.  v. 
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SO  assured  to  the  mortgagee  (n).  In  the  case  of  regis- 
tered leasehold  land  the  statutory  charge  is  convenient, 
as  the  chargee,  not  taking  the  mortgagor's  estate,  does 
not  appear  to  become  liable  for  the  rent  and  covenants 
of  the  lease  {x)  ;  and  he  can  dispose  under  his  power  of 
sale  of  the  whole  term  for  which  the  lands  are  leased  (y). 
But  as  the  chargee  is  neither  assignee  nor  underlessee  of 
the  land  charged,  it  is  doubtful  whether,  in  the  case  of  a 
breach  committed  by  the  mortgagor  of  any  covenant 
contained  in  the  lease,  the  chargee  would  have  any  locus 
standi  to  apply  to  the  Court  for  relief  against  the  forfeiture 
which  might  be  so  incurred  (z).  On  this  account  it  is 
advisable  for  a  mortgagee  of  registered  leasehold  land  to 
take  an  underlease  thereof  made  by  deed  in  the  ordinary 
form,  as  well  as  a  registered  charge  thereon  (a). 

The  reader  will  have  seen  that  the  modern  law  of  Summary, 
real  property  is  a  system  of  great  complexity,  and  the 
diverse  rules  which  it  contains  are  not  to  be  understood 
without  a  knowledge  of  their  origin  and  history.     But 
the  complex  nature  of  the  modern  law,  which  makes  Causes  of 
the  student's  task  so  difficult,  is  not  owing,  as  has  been  piexit™o£ 
commonly  supposed,   to  the  feudal  system  or  to  the  the  present 
subtlety  of  the  judges  who  formulated  the  early  common 
law  with  regard  to  land.     It  is  in  a  great  measure  due 
to  the  action  of  the  English  landowners,  who  have  from 
the  earliest  times  been  possessed  with  the  idea  of  assuring 
their  lands  to  themselves  and  their  descendants  by  means 
of  family  settlements,  and  have  in  modern  times  desired 
to  effect  this  object  without  losing  the  benefit  of  the 
powers  of  alienation  incident  to  full  ownership.     The 
influence  of  our  earliest  lawyers  made  for  simplicity  in 

(it)  See  2  Wms.  V.  &  P.  1242  (a)  See  ante,  p.  624.     Such  an 

sq.,  2nd  ed.  underlease  is  not  capable  of  regis- 

(x)  Ante,  pp.  624,  737.  tration  ;  a»(e,  p.  698;  but  notice 

(y)  Ante,  p.  715.  thereof  may  be  registered  ;   ante, 

(z)  See  ante,  pp.  561,  562,  573.       p.  711  ;  see  L.  T.  R.  (1903)  7. 

47—2 
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law.  Thus  we  kave  seen  (6)  that  in  this  country  the 
feudal  rules  of  landholding,  which  allowed  to  the  heir  a 
distinct  interest  in  lands  given  to  a  man  and  his  heirs 
and  restricted  alienation  on  the  part  of  the  donee  under 
such  a  gift  except  with  the  consent  of  both  donor  and 
heir,  were  superseded  as  early  as  the  thirteenth  century 
by  the  judge-made  law  that  the  heirs  shall  take  nothing 
under  such  a  gift,  and  the  words  of  gift  to  the  heir  shall 
take  effect  only  to  confer  an  estate  in  fee  simple  on  the 
ancestor.  The  conception  of  an  estate  in  fee  simple  in 
land  being  thus  accomplished,  it  was  settled  partly  by 
decision  and  partly  by  statute  in  the  manner  already 
related  (c)  that  the  right  of  free  alienation  is  inseparably 
LQcident  to  such  an  estate.  At  common  law,  too,  the 
conveyance  of  lands  was  a  matter  of  great  simplicity. 
Actual  delivery  of  possession  being  the  essential  part  (d), 
it  could  only  be  effected  between  living  and  ascertained 
persons,  certain  feoffor  and  certain  feoffee  (e),  and  by 
way  of  present  and  not  of  future  transfer  (/).  The 
landowners'  passion  for  settlement  first  appears,  before 
the  statute  De  Bonis  (g),  in  elaborate  limitations  by  way 
of  successive  conditional  fees  (A).  Then,  when  their' 
wishes  had  been  defeated  by  the  action  of  the  judges  in 
allowing  free  alienation  on  the  birth  of  issue  to  tenants 
under  conditional  gifts  (i),  we  find  strict  settlement 
favoured  by  the  statute  De  Bonis  (Jc),  passed  at  the 
instance  of  the  barons.  We  next  observe  the  result  of 
landowners'  determination  to  make  settlements,  to 
avoid  creditors'  claims,  and  to  make  wills  in  the  practice, 
which  prevailed  from  the  fourteenth  to  the  sixteenth 
century,  of  conveying  lands  to  feoffees  to  uses  (l).  And 
in  the  relief  accorded  by  the  Chancellor  against  a  breach 


(b)  Ante,  pp.  68—70. 

(c)  Ante,  pp.  69—74,  82—84. 

(d)  Ante,  p.  154. 

(e)  See  the  authorities  cited, 
ante,  pp.  386,  387,  nn.  (d,  e,f}. 

(/)  Ante,  pp.  391,  392. 

(g)  13  Edw.  1. 0. 1 ;  ante,  p.  97. 


(h)  See  the  authorities  cited, 
ante,  pp.  96,  n.  (s),  170,  n.  (o) ; 
Co.  Litt.  290  b,  n.  (1,  V.). 

(i)  Ante,  p.  95. 

(k)  13  Edw.  I.  c.  1 ;  ante,  p  97. 

(I)  Ante,  pp.  179—181,  188. 
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of  confidence  on  the  part  of  such  feoiiees  we  find  the  Origin  of 
origin  of  the  jurisdiction  of  Courts  of  Equity  in  respect  *™''*  **' 
of  trusts,  which  now  occupies  such  an  important  place  in 
our  legal  system  (m).     The  practice  of  conveying  lands 
to  feoffees  to  uses  was,   as  we  have  seen,   effectually 
checked  by  the  Statute  of  Uses  (n)  :    but  the  desire  of  Settlements 
landowners  to  maintain  a  system  of  family  settlement,  statute  of 
stimulating  the  ingenuity  of  their  legal  advisers,  again  Uses. 
took  effect  in  the  plan  of  settling  lands  on  living  persons 
for  life,  with  remainder  to  their  unborn  children  succes- 
sively  in   tail  (o).     This    manner   of    disposition    could 
never  have  prevailed  but  for  the  strange  decision  of  the 
Courts  in  allowing  as  valid  a  gift  of  lands  to  an  unascer-  Gifts  to 
tained  or  unborn  person  by  way  of  remainder  (p).     This  *^^  unborn 
seems  to  be  a  distinct  departure  from  sound  principle, 
and  appears  to  have  been  so  regarded  by  one  of  the 
greatest  masters  of  our  law  (q).     English  law  does  not 
admit  of  gifts  to  the  dead ;   that  was  well  settled,  even 
the    civilly    dead  (r)    being    excluded    from    taking  (s). 
How  then  could  a  gift  to  the  unborn  be  held  to  be  valid  ? 
The  explanation  seems  to  be  that  this  radical  change  in 
the  law  of  property  was  inadvertently  introduced  under 
cover  of  the  approval  of  a  gift  in  remainder  to  the  heir  Gift  to  the 
of  a  living  person  (t).     Now  we  have  seen  that,  although  jj^'?^"  person, 
the  English  law  deprived  the  heir  of  the  interest  which 
he  once  took  under  a  gift  of  land  to  a  man  and  his  heirs, 
it  left  him  the  possibility  or  expectation  of  inheritance  (u). 
And  in  not  rejecting  a  gift  by  way  of  contingent  remainder 
to  the  heir  of  a  living  person,  the  judges  merely  allowed 
him  the  like  possibility  (x)  of  succeeding  on  the  death  of 
the  particular  tenant  seised  as  he  would  have  enjoyed 

{m)  Ante, -pp.  181 — 183,  ISSs?.  remainder;     ante,    p.    387,    nn. 

(n)  Stat.  27  Hen.  VIII.  c.  10  ;  (/,  g). 

ante,  pp.  183,  189.  (r)  Ante,  p.  120. 

(o)  Ante,  pp.  119,  189.  («)  Litt.  s.  200;    Co.  Litt.  2a. 

(p)  Ante,  p.  387.  3b  ;    1  Jarm.  Wills.  423,  6th  ed. 

(q)  Littleton,  writing  after  this  (<)  Ante,  p.  387. 

decision,  nevertheless  lays  down  («)  Ante,  p.  70  and  n.  (1). 

the  old  rule  as  to  gifts  by  way  of  (x)  Ante,  pp.  388,  398. 
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under  a  gift  to  the  ancestor  and  his  heirs.  However  this 
may  have  been,  when  limitations  to  a  man's  first  and 
other  imborn  sons  came  to  be  substituted  for  gifts  to  his 
heirs,  the  judges  concerned  in  interpreting  these  limita- 
tions had  not  the  strength  of  mind  to  return  to  the 
principles  estabhshed  by  their  early  predecessors.  But 
the  recognition  of  the  unborn  as  persons  capable  of 
receiving  a  direct  though  future  gift  of  lands  or  goods  is 
really  the  principal  cause  of  the  complexity  and  difficulty 
of  the  English  law  of  property.  It  is  mainly  owing  to 
this  that  the  necessity  arose  for  limiting  the  exercise  of 
the  power  of  disposition  by  the  rule  against  perpetuities 
and  the  rules  governing  the  limitation  of  successive  con- 
tingent remainders  (y).  In  upholding  gifts  to  unborn 
sons,  however,  the  judges  did  but  give  effect  to  limita- 
tions penned  at  the  instance  of  landowners  (z) ;  in  fact, 
they  merely  gave  expression  to  men's  natural  desires  to 
secure  an  inalienable  provision  for  their  children  (a).  In 
this  way  the  foundation  of  the  present  system  of  settle- 
ment was  laid,  but  it  was  not  firmly  built  upon  until  in 
the  time  of  the  Commonwealth  means  of  preventing  the 
destruction  of  contingent  remainders  were  discovered  in 
the  limitation  to  trustees  to  preserve  them  (b).  Hence- 
forward  contingent   remainders   to   unborn   sons   were 


{y)  Ante,  pp.  439  sq.  ,  see 
L.  Q.  R.  xiv.  238—242. 

(z)  See  L.  Q.  R  xiii.  4—6, 
xiv.  238,  239. 

(a)  Ante,  p.  389.  It  should 
not  be  forgotten  that,  by  the 
time  that  it  had  become  a  general 
custom  amongst  well-to-do  people 
to  make  settlements  of  lands  or 
other  property  on  their  unborn 
children,  there  had  been  estab- 
lished in  our  law  a  freedom  of 
alienation,  especially  by  will, 
which  is  without  parallel  in 
other  legal  systems.  As  regards 
chattels  jiarticularly,  English 
law  had  abandoned  the  right, 
once  recognised  as  indefeasible, 
of  a  deceased  owner's  wife  and 


children  therein  in  favour  of  an 
absolute  power  of  testamentary 
disposition;  ante,  p.  2:),  n.  (j). 
But  this  extreme  freedom  of 
alienation  has  in  a  manner  out- 
run the  natural  instincts  of  man- 
kind. These  prompt  men  to 
secure  for  their  offspring  by 
settlement  the  like  inalienable 
provision  as  is  in  other  legal 
systems  given  by  law.  So  we 
pay  for  the  wide  power  of  dis- 
position annexed  in  English  law 
to  ownership  with  the  intricate 
rules  relating  to  dispositions  in 
favour  of  the  unborn. 

(6)  Ante,  pp.  404 ;  see  Williams 
on  Seisin,  193. 
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practically  raised  to  the  level  of  indefeasible  interests. 
And  the  firm  establishment  of  the  law  of  executory 
devises  (c)  added  to  the  facility  of  assuring  lands  for  the  of  executory 
benefit  of  generations  yet  unborn.     From  the  latter  part  '"*'''■''''** 
of  the  seventeenth  century  settlement  flourished  vigor- 
ously both  by  deed  and  will ;    and  conveyancers  intro- 
duced  and   in   the   course   of   the   eighteenth   century 
perfected  the  ingenious  device  of  the  conveyance  of  land 
by  means  of  powers  of  appointment  operating  through  of  powers 
the  effect  of  the  Statute  of  Uses,  thus  enabling  lands  nient!^°™ 
placed  in  settlement  to  be  effectually  leased,  sold  or 
mortgaged,  notwithstanding  that  the  inheritance  thereof 
had  been  limited  to  unborn  persons  as  purchasers  (d). 
As  we  have  seen  (e),  the  same  object  is  now  attained  by 
the  exercise  of  the  powers  given  by  the  Settled  Land  The  Settled 
Acts.     And  the  design  of  these  Acts  is  merely  to  further 
the   alienation   of  lands   without   interfering   with  the 
custom  of  settlement.     They  have  conferred  a  substantial 
benefit  upon  the  owners  of  settled  land,  but  they  certainly 
do  not  simplify  the  law.     Indeed,  another  main  reason  Intricacy 
of  the  intricacy  of  the  present  land  laws  is  the  manner  statutory 
ui  which  they  have  been  altered  by  statute  during  the  reforms, 
last    eighty    years.     The    real    property    legislation    of 
1833  (/)  not  only  introduced  beneficial  reforms  in  practice, 
but  also  rendered  obsolete  a  great  deal  of  the  previous 
law.     Thus  practitioners  are  relieved  from  the  necessity 
of  acquainting  themselves  with  the  learning  of  fines  and 
recoveries  or  of  real  actions  (g).     Subsequent  legislation, 
however,  has  almost  without  exception  proceeded  on  the 
lines  of  removing  particular  instances  of  hardship  without 
regard  to  legal  principle.     The  consequence  of  this  is  that 
the  rules  now  in  force  are  nothing  but  a  series  of  anomalies, 

(c)  Ante,  pp.  434,  435.  ig]  Of    course,    acquaintance 

(d)  Ante, -p-p.   124    and   n.   (1),       with  the  previous  law  was  neees- 
426 428.  sary  for  some  time  after  in  order 

(e)  Ante,  pp.  427,  429.  to  be  able  to  pronounce  upon  the 
(/)  Ante',  pp.  66,  n.  (g),  102,  240,      validity  of  past  transactions. 

305,  337,  354,  638. 
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Registered 
land. 


and  in  order  to  understand  them  the  student  is  obliged 
to  devote  his  mind  in  the  first  instance  to  the  appre- 
hension of  the  principles  which  the  rules  infringe,  and 
when  he  has  succeeded  in  this  he  has  to  encounter  the 
labour  of  extracting  the  meaning  of  a  vast  number  of 
legislative  enactments  from  the  involved  and  intricate 
language  in  which  they  are  usually  expressed  (h).     Each 
successive  reform  has  added  something  to  the  burden 
of  knowledge  which  the  student  must  painfully  acquire, 
but  has  taken  nothing  away.     The  Land  Transfer  Act, 
1897  (i),   afiords   an   extreme  instance   of   the  method 
which  the  Legislature  has  pursued.     The  devolution  of 
a  dead  man's  real  estate  to  his  executors  or  adminis- 
trators is  of  great  practical  convenience,   as  enabling 
sales  to  pay  debts  or  for  like  purposes  to  be  readily 
effected  (k).     But  except  for  the  purposes  of  the  pay- 
ment of  debts,  the  laws  of  succession  after  death  still 
remain  widely  different  in  the  case  of  realty  and  per- 
sonalty.    The  heir's  title  to  succeed  to  the  enjoyment  of 
his  ancestor's  real  estate  has  not  been  abolished  (I) ; 
and  the  student  is  left  to  digest  the  apparent  paradox 
that,  to  confer  on  a  man  such  an  estate  in  lands  as  shall 
devolve  to  his  executors,  the  essential  thing  is  to  give  the 
lands  to  him  and  his  heirs  (m).     Again,  the  registration 
of  the  title  to  land,  which  the  same  Act  has  made  com- 
pulsory on  sale  in  certain  districts,  is  an  advantage  to 
landowners  in  so  far  as  it  saves  them  the  expense  of 
iavestigation  of  title  on  every  sale  or  mortgage.     But 
when  the  reader  finds  that  under  the  law  so  introduced 
lands  may  be  held  and  disposed  of  for  all  manner  of 
unregistered   estates  and  interests  as  well  as  for  the 


(h)  Good  examples  are  found 
in  the  doctrines  of  the  destruoti- 
bility  of  contingent  remainders 
and  of  the  indivisibility  of  a 
condition  of  re-entry,  and  the 
statutes  which  have  partially 
removed  them  ;  ante,  pp,  ,393, 
394,  400,  406,  563—565. 


(i)  Stat,  60  &.  61  Vict.  c.  65  ; 
ante,  pp.  231,  236,  312,  317,  346, 
and  elsewhere. 

(k)  Ante,  p.  232. 

(l)  Ante,  pp.  29,  231,  237. 

(m)  Ante,  pp.  218,  219  and 
n.  (p). 
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estates  and  by  the  means  of  conveyance  recognised  on 
the  register  («),  he  will  note  a  likely  source  of  further 
confusion.  The  difference  between  legal  and  equitable 
estates  (o)  in  land  is  sufficiently  puzzling  to  a  student : 
but  we  are  here  confronted  with  a  new  distinction,  not 
necessarily  coinciding  with  that  difference,  between 
registered  and  unregistered  estates.  Those  who  have 
now  to  learn  and  those  who  have  to  teach  the  law  of 
real  property  can  best  appreciate  the  pressing  need  for 
reform  which  shall  not  merely  change  but  really  simplify 
the  law.  But  it  is  not  likely  that  this  will  be  effected 
unless  the  same  conditions  can  be  again  secured  as  resulted 
in  the  passing  of  the  Fines  and  Recoveries  Act  (p).  The 
author  of  that  statute  was  at  once  a  lawyer  well  versed 
in  conveyancing  practice,  a  master  of  legal  principles, 
and  a  consummate  draftsman  (q)  ;  and  his  work  was 
not  marred  by  what  are  called  "  amendments  "  made  in 
its  passage  through  the  Legislature. 


(n)  Ante,  pp.  710,  711,  714, 
726,  736. 

(o)  Ante,  pp.  183, 191,  192,  209. 

ip)  Stat.  3  &  4  Will.  IV.  c.  74  ; 
ante,  p.  102. 

(})  It  may  be  related,  pour 
encourager  les  autres,  that  Mr. 
Brodie's  eminent  public  services 
in    drafting   this   Act    were    re- 


warded by  no  remuneration  at 
all.  Besides  which,  on  account 
of  the  time  he  had  to  give  to  the 
work,  his  practice  sustained  a, 
blow  from  which  it  'never  com- 
pletely recovered ;  see  Joshua 
Williams's  Letters  to  John  Bull, 
34,  35. 
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Referred  to,  pp.  215,  216,  424. 


Bargain  and  Sale,  or  Lease  for  a  Year.     (See  p.  678.) 

This  iNDENTtrKE  made  the  first  day  of  January  (a)  [in  the  third  Date, 
year  of  our  Sovereign  Lady  Queen  Victoria  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen  Defender 
of  the  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  Parties, 
the  one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 
Esquire  of  the  other  part 

WiTNES.SETH  that  the  said  A.  B.  in  consideration  of  five  shillings  (h)  Testatum, 
of  lawful  money  of  Great  Britain  to  him  in  hand  paid  by  the  said  Considera- 
C.  D.  at  or  before  the  sealing  and  delivery  of  these  presents  (the  tion. 
receipt  whereof  is  hereby  acitnowledged)  Hath  bargained  and  sold  Bargain  and 
and  by  these  presents  Doth  bargain  and  sell  unto  the  said  C.  D.  his  ^^1^- 
executors  administrators  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Parcels, 
and  commonly  called  or  known  by  the  name  of  &c.  [here  describe  the 
premises^ 

Together  with  all  and  singular  the  houses  outhouses  edifices  General 
buildings  bams  dovehouses  stables  yards  gardens  orchards  lights  words, 
easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  and  hereditaments  or  any  part  thereof  belonging  or  in 
anywise  appertaining  or  with  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [or 
accepted  reputed  taken  or  known  as  part  parcel  or  member  thereof] 
And  the  reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and  every 
part  thereof 

To  H.A.VE  AND  TO  HOLD  the  Said  messuage  or  tenement  land  and  Habendum, 
hereditaments  and  all  and  singular  other  the  premises  hereinbefore 
bargained  and  sold  or  intended  so  to  be  with  their  and  every  of  their 

(a)  The  words  within|^brackets  (ft)  Ante,  pp.  215,  216. 

were  latterly  omitted. 
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rights  members  and  appurtenances  unto  the  said  C.  D.  his  executors 
administrators  and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and 
term  of  one  whole  year  thence  next  ensuing  and  fully  to  be  complete 
and  ended 
Reddendum.  Yielding  and  paying  therefor  the  rent  of  one  peiipercom  (c)  at 

the  expiration  of  the  said  terra  if  the  same  shall  be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these  presents  and 
of  the  statute  for  transferring  uses  into  possession  the  said  C.  D.  may 
be  in  the  actual  possession  of  the  same  premises  and  may  thereby 
be  enabled  to  accept  and  take  a  grant  and  release  of  the  freehold 
reversion  and  inheritance  of  the  same  premises  and  of  every  part 
and  parcel  thereof  to  the  said  C.  D.  his  heirs  and  assigns  to  the  uses 
and  for  the  intents  and  purposes  to  be  declared  by  another  indenture 
of  three  parts  already  prepared  and  intended  to  be  dated  the  day 
next  after  the  day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written 


Date. 


Parties. 


The  Release. 

This  Indenture  made  the  second  day  of  January  {d)  [in  the 
third  year  of  the  reign  of  our  Sovereign  Lady  Victoria  by  the  grace 
of  God  of  the  United  IGngdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  the 

first  part  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  Esquire  of 

the  second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid  gentleman  of 

the  third  part  (e) 

Recital  of  the        Whereas  by  indentures  of  lease  and  release  bearing  date  respeo- 

conveyanceto  tively  on  or  about  the  first  and  second  days  of  January  1838  and 

vendor.  respectively  made  or  expressed  to  be  made  between  E.  F.  therein 

described  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for 

the  consideration  therein  mentioned  the  messuage  or  tenement  lands 

and  hereditaments  hereinafter  described  and  intended  to  be  hereby 

granted  with  the  appurtenances  were  conveyed  and  assured  by  the 

said  E.  F.  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and  assigns 

for  ever 


(c)  Ante,  p.  364. 

{d)  The  words  within  brackets 
were  latterly  omitted. 

(e)  The  reason  why  Y.  Z.  was 
made  a  party  to  this  deed  is, 
that  the  widow  of  C.  D.,  if 
married  on  or  before  the  1st  of 
January,  1834,  might  be  barred 


or  deprived  of  her  dower.  See 
ante,  pp.  424,  425.  If  this  were 
not  intended,  the  deed  would 
have  been  made  between  A.  B. 
of  the  one  part,  and  C.  D.  of  the 
other  part,  as  in  the  deed  given, 
ante,  p.  673. 
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And  Whekeas  the  said  A.  B.  hath  contracted  and  agreed  with  Recital  of  the 
the  said  C.  D.  for  the  absolute  sale  to  him  of  the  inheritance  in  fee  contract  for 
simple  in  possession  of  and  in  the  said  messuage  or  tenement  lands  38.1e. 
and  hereditaments  hereinbefore  referred  to  and  hereinafter  described 
with  the  appurtenances  free  from  all  incumbrances  at  or  for  the  price 
or  sum  of  one  thousand  pounds 

Now  THIS   INDENTCTBE   WITNESSETH  that  for  Carrying  the   said  Testatum, 
contract  for  sale  into  eHect  and  in  consideration  of  the  sum  of  one  Considera- 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said  A.  B.  tion. 
in  hand  well  and  truly  paid  by  the  said  C.  D.  upon  or  immediately 
before  the  sealing  and  delivery  of  these  presents  (the  receipt  of  which  Receipt, 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in  the  messuage 
or   tenement   lands   and   hereditaments   hereinafter   described   and 
intended  to  be  hereby  granted  and  released  with  the  appurtenances 
he  the  said  A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same 
and  every  part  thereof  doth  quit  release  and  discharge  the  said 
C.  D.  his  heirs  executors  administrators  and  assigns  [and  every  of 
them  for  ever  by  these  presents]  )     He  the  said  A.  B.  Hath  granted  Operative 
bargained  sold  aliened  released  and  confirmed  and  by  these  presents  words. 
Doth  grant   bargain  sell  alien  release  and  confirm  unto  the  said 
C.  D.  (in  his  actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  to  him  thereof  made  by  the  said  A.  B.  in  consideration  of  five 
shillings  in  and  by  an  indenture  bearing  date  the  day  next  before 
the  day  of  the  date  of  these  presents  for  the  term  of  one  whole  year 
commencing  from  the  day  next  before  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession)  a  nd  to  his  heirs  ( / ) 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Parcels, 
commonly  called  or  known  by  the  name  of  &c.   [here  describe  the 
premises] 

Together  with  all  and  singular  the  houses  outhouses  edifices  General 
buildings  bams  dovehouses  stables  yards  gardens  orchards  lights  words, 
easements   ways  paths   passages   waters   watercourses   trees   woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties   privileges  emoluments   commodities   advantages   heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or  tene- 

(/)  If  the  deed  were  dated  at  '    made  and  passed  in  the  fourth 

any  time  between  the  month  of  "  year  of  the  reign  of  her  present 

May,  1841  (the  date  of  the  statute  "Majesty    Queen    Victoria    in- 

4  &  5  Vict.  c.  21  ;   ante  pp.  211,  "  tituled  An  Act  for  rendering 

217),   and  the    1st   of  January,  "  a  Release  as  effectual  for  the 

1845  (the  time  of  the  commence-  "  Conveyance  of  Freehold  Estates 

ment   of   the   operation    of   the  "  as  a  Lease  and  Release  by  the 

Transfer  of  Property  Act,  ante,  "  same  Parties)  grant  bargain  sell 

p.  217,  n.  (d)),  the  form  would  be  "  alien  release  and  confirm  unto 

as  follows  ; — "  He  the  said  A.  B.  "  the  said  C.  D.  and  his  heirs," 

"  Doth  by  these  presents  (being  As  to  the  form  in  a  deed  of 

"  a  deed  of  release  made  in  pur-  grant  see  ante,  p.  674. 
"  suanoe  of  an  Act  of  Parliament 
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Estate. 


And  all  deeds 


Habendum. 


Uses  to  bar 
dower. 


Covenants 
for  title. 


That  the 
vendor  is 
seised  in  fee. 


ment  lands  hereditaments  and  premises  hereby  granted  and  released 
or  intended  so  to  be  or  any  part  thereof  belonging  or  in  anywise 
appertaining  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  (g)  usually  held  used  occupied  or  enjoyed  [or  accepted 
reputed  taken  or  known  as  jjart  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  pro- 
perty possession  benefit  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  A.  B.  in  to  out  of  or  upoii  the  said 
messuage  or  tenement  lands  hereditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  and  every  part  and  parcel 
of  the  same  with  their  and  every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
said  A.  B.  to  the  said  hereditaments  and  premises  hereby  granted 
and  released  or  intended  so  to  be  now  in  the  custody  of  the  said  A.  B. 
or  which  he  can  procure  without  suit  at  law  or  in  equity 

To  HAVE  AND  TO  HOLD  the  Said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  described  and  all  and  singular  other  the 
premises  hereby  granted  and  released  or  intended  so  to  be  with 
their  and  every  of  their  rights  members  and  appurtenances  unto  the 
said  C.  D.  and  his  heirs  [h] 

To  such  uses  upon  and  for  such  trusts  intents  and  purposes  and 
with  under  and  subject  to  such  powers  provisoes  declarations  and 
agreements  as  the  said  C.  D.  shall  from  time  to  time  by  any  deed 
or  deeds  instrument  or  instruments  in  writing  with  or  without 
power  of  revocation  and  new  appointment  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses  direct  limit  or  appoint  And  in  default  of  and 
until  any  s  uch  direction  limitation  or  appointment  and  so  far  as 
any  such  direction  limitation  or  appointment  if  incomplete  shall 
not  extend  To  the  use  of  the  said  C.  D.  and  his  assigns  for  and 
during  the  term  of  his  natural  life  without  impeachment  of  waste 
And  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime  To  the  use  of  the  said  Y.  Z.  and  his  heiis 
during  the  life  of  the  said  C.  T>.  In  trust  nevertheless  for  him  the 
said  C.  D.  and  his  assigns  and  after  the  decease  of  the  said  C.  D.  To 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  promise  and  agree  with  and  to  the 
said  C.  D.  his  appointees  heirs  and  assigns  in  manner  following 
that  is  to  say 

That  for  and  notwithstanding  any  act  deed  matter  or  thing 
whatsoever  by  him  the  said  A.  B.  or  any  person  or  persons  lawfully 


{g)  See  ante,  p.  684. 

(A)  If  C.  U.  was  not  married 
on  or  before  the  1st  of  January, 
1834,  or  if,  having  been  so 
married,  the  dower  of  his  widow 


should  not  be  intended  to  be 
barred,  instead  of  the  next 
clause,  the  form  would  simply 
be  "  to  the  use  of  the  said  C.  D. 
his  heirs  and  assigns  for  ever." 
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or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trust 
for  him  made  done  or  committed  to  the  contrary  (i)  [he  the  said 
A.  B.  is  at  the  time  of  the  sealing  and  delivery  of  these  presents 
lawfully  rightfully  and  absolutely  seised  of  or  well  and  sufficiently 
entitled  to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to  be  with  their 
appurtenances  of  and  in  a  good  sure  perfect  lawful  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple  without  any  manner 
of  condition  contingent  proviso  power  of  revocation  or  fimitation  of 
an  new  or  other  use  or  uses  or  any  other  matter  restraint  cause  or 
thing  whatsoever  to  alter  change  charge  revoke  make  void  lessen  or 
determine  the  same  estate 

And  that  for  and  notwithstanding  any  such  matter  or  thing  That  the 
as  aforesaid]  he  the  said  A.  B.  now  hath  in  himself  good  right  full  vendor  has  a 
power  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien  good  right 
release  and  confirm  the  said  messuage  or  tenement  lands  heredita-       convey, 
ments  and  premises  hereinbefore  granted  and  released  or  intended 
so  to  be  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  the  uses  and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents 

And  that  the  same  messuage  or  tenement  lands  hereditaments  For  quiet 
and  premises  with  their  appurtenances  shall  and  lawfully  may  enjoyment, 
accordingly  from  time  to  time  and  at  all  times  hereafter  be  held 
and  enjoyed  and  the  rents  issues  and  profits  thereof  received  and 
taken  by  the  said  C.  D.  his  appointees  heirs  and  assigns  to  and  for 
his  and  their  own  absolute  use  and  benefit  without  any  lawful  let  suit 
trouble  denial  hindrance  eviction  ejection  molestation  disturbance  or 
interruption  whatsoever  of  from  or  by  the  said  A.  B.  or  any  person 
or  persons  lawfully  or  equitably  claiming  or  to  claim  by  him  through 
under  or  in  trust  for  him 

And  that  (k)  free  and  clear  and  freely  and  clearly  acquitted  For  freedom 
exonerated  and  discharged  or  otherwise  by  him  the  said  A.  B.  his  from  incum- 
heirs  executors  or  administrators  well  and  sufficiently  saved  defended  brances. 
kept  harmless  and  indemnified  of  from  and  against  all  and  all  manner 
of  former  and  other  [gifts  grants  bargains  sales  leases  mortgages 
jointures  dowers  and  all  right  and  title  of  dower  uses  trusts  wills 
entails  statutes  merchant  and  of  the  staple  recognisances  judgments 
extents  executions  annuities  legacies  payments  rents  and  arrears  of 
rent  forfeitures  re-entries  cause  and  causes  of  forfeiture  and  re-entry 
and  of  from  and  against  all  and  singular  other]  estates  rights  titles 
charges  and  incumbrances  whatsoever  had  made  done  committed 
executed  or  willingly  suffered  by  him  the  said  A.  B.  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by  from  through 
under  or  in  trust  for  him 

And  moreover  that  he  the  said  A.  B.  and  his  heirs  and  all  and  j'or  further 
every  persons  and  person  having  or  lawfully  claiming  or  who  shall  assurance, 
or  may  have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  equity  in  to  or  out  of  the  said  messuage  or 

(i)  See  ante,  p.  666.  (k)  The  word  that  is  here  a  pronoun. 
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tenement  lands  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  be  with  their  appurtenances  by  from 
through  under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  re(j[uest  and 
at  the  cost  and  charges  of  the  said  C.  D.  his  appointees  heirs  and 
assigns  make  do  and  execute  or  cause  or  procure  to  be  made  done 
and  executed  all  and  every  or  any  such  further  and  other  lawful 
and  reasonable  acts  deeds  things  grants  conveyances  and  assurances 
in  the  law  whatsoever  for  further  better  more  perfectly  and  effectually 
granting  releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  be  with  their  appurtenances  unto 
the  said  C.  D.  and  his  heirs  to  the  uses  and  in  manner  aforesaid 
and  according  to  the  true  intent  and  meaning  of  these  presents  as 
by  him  the  said  C.  D.  his  appointees  heirs  or  assigns  or  his  or  their 
counsel  in  the  law  shall  or  may  be  reasonably  advised  or  devised 
and  required  [so  that  no  such  further  assurance  or  assurances  contain 
or  imply  any  further  or  any  other  warranty  or  covenant  than  against 
the  person  or  persons  who  shall  make  and  execute  the  same  and  his 
her  or  their  heirs  executors  and  administrators'  acts  and  deeds  only 
and  so  that  the  person  or  persons  who  shall  be  required  to  make  and 
execute  any  such  further  assurance  or  assurances  be  not  compelled 
or  compellable  for  making  or  doing  thereof  to  go  or  travel  from  his 
her  or  their  dwelling  or  respective  dwellings  or  usual  place  or  places 
of  abode  or  residence] 
In  witkess,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  receipt  as 
follows  : — 

Signed  sealed  and  delivered  by  the  within  named  A.  B.  C.  D.  and 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Richard  Roe  Clerk  to  Mr.  Doe. 
Received  the  day  and  year  first  within  written  of  and  i 

from  the  within  named  C.  D.  the  sum  of  One  Thousand  \    £iqoo 
Pounds  being  the  consideration  within  mentioned  to  1 
be  paid  by  him  to  me. 

(Signed)  A.  B. 
Witness  John  Doe. 

Richard  Roe. 
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Referred  to,  p.  242. 


The  case  of  Muggkton  v.  Barnett  was  shortly  as  follows  (a)  : — 
Edward  Muggleton  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  which  the  custom  was  proved  to  be,  that  the 
land  descended  to  the  youngest  son  of  the  person  last  seised,  if  he 
had  more  than  one  ;    and  if  no  son,  to  the  daughters  as  parceners  ; 
and  if  no  issue,  then  to  the  youngest  brother  of  the  person  last  seised, 
and  to  the  youngest  son  of  such  youngest  brother.     There  was,  however, 
no  formal  record  upon  the  rolls  of  the  Court  of  the  custom  of  the 
manor  with  respect  to   descents,   but  the   custom  was  proved  by 
numerous   entries    of   admission.     The   purchaser   died  intestate  in 
1812,  leaving  two  granddaughters,   the  only  children  of  his  only 
son,   who   died  in  his   lifetime.     One   of  the   granddaughters   died 
intestate  and  unmarried,  and  the  other  died  leaving  an  only  son, 
who  died  in  1854  without  issue,  and  apparently  intestate,  and  who 
was  the  person  last  seised.     On  his  death  the  youngest  son  of  the 
youngest  brother  of  the  purchaser  brought  an  ejectment,  and  the 
Court  of  Exchequer,  by  two  against  one,  decided  against  him.     On 
appeal  this  decision  was  confirmed  by  the  Court  of  the  Exchequer 
Chamber,  by  four  judges  against  three.     But  much  as  the  judges 
differed  amongst  themselves  as  to  the  extent  of  the  custom  amongst 
collaterals,  they  all  appear  to  have  agreed  that  the  Act  to  amend  the 
law  of  inheritance  had  nothing  to  do  with  the  matter.     The  Act, 
however,  expressly  extends  to  lands  descendible  according  to  the 
custom  of  borough  English  or  any  other  custom  ;   and  it  enacts  that 
m  every  case  descent  shall  be  traced  from  the  purchaser.     Under 
the  old  law,  seisin  made  the  stock  of  descent.     By  the  new  law,  the 
purchaser  is  substituted  in  every  case  for  the  person  last  seised. 
The  legislature  itself  has  placed  this  interpretation  upon  the  above 
enactment.     A    well-known    statute,    commonly    called    the    Wills 
Act  (b),  enacts,  "  that  it  shall  be  lawful  for  every  person  to  devise 
or  dispose  of  by  his  will,  executed  in  manner  hereinafter  required 
all  real  estate  which  he  shall  be  entitled  to,  either  at  law  or  in  equity, 

(a)  The    substance    of    these  pp.  5,  56. 

observations  appeared  in  letters  (b)  Stat.  7  Will.  IV.  &  1  Vict, 

to  the  editor  of  the  "  Jurist  "  o.  26,  s.  3,  ante,  p.  258. 
newspaper,  4  Jur.  N.  S.  Part  2, 
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at  the  time  of  his  death,  and  which,  if  not  so  devised  or  disposed  of, 
■would  devolve  upon  the  heir  at  law  or  customary  heir  of  him,  or,  if  he 
became  entitled  by  descent,  of  his  ancestor."  Now  the  old  doctrine  of 
possessio  fratris  was  this, — that  if  a  purchaser  died  seised,  leaving 
a  son  and  daughter  by  his  first  wife,  and  a  son  by  his  second  wife, 
and  the  eldest  son  entered  as  heir  to  his  father,  the  possession  of 
the  son  made  his  sister  of  the  whole  blood  to  inherit  as  his  heir, 
in  exclusion  of  his  brother  of  the  half-blood ;  but  if  the  eldest  son 
did  not  enter,  his  brother  of  the  half-blood  was  entitled  as  heir  to 
his  father,  the  purchaser.  This  doctrine  was  abolished  by  the  statute. 
Descent  in  every  case  is  to  be  traced  from  the  purchaser.  Let 
the  eldest  son  enter,  and  remain  ever  so  long  in  possession,  his 
brother  of  the  half-blood  will  now  be  entitled,  on  his  decease,  in 
preference  to  his  sister  of  the  whole  blood,  not  as  his  heir,  but  as  heir 
to  his  father  (c). 

Let  us  now  take  the  converse  case  of  a  descent  according  to  the 
custom  of  borough  English,  and  let  the  purchaser  die  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  daughter  by  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customary  heir.  He  enters  accordingly,  and  dies  intestate,  and 
without  issue.  Who  is  the  next  heir  since  the  statute  ?  Clearly  the 
brother  of  the  half-blood,  for  he  is  the  customary  heir  of  the  purchaser. 
As  the  common  law,  which  is  the  general  custom  of  the  realm,  was 
altered  b3^  the  statute,  and  a  person  became  entitled  to  inherit  who 
before  had  no  right,  so  the  custom  of  borough  English,  and  every 
other  special  custom,  being  expressly  comprised  in  the  statute,  is  in 
the  same  manner  altered ;  and  the  stock  of  descent,  which  was 
formerly  the  person  last  seised,  is  now,  in  every  case,  the  purchaser 
and  the  purchaser  only. 

Suppose,  therefore,  that  Edward  Muggleton,  the  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wife,  and  a  son  and  daughter 
by  his  second  wife,  and  that  the  youngest  son,  having  entered  as 
customary  heir,  died  intestate  in  1854, — who  would  be  entitled  ? 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  Act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customary  heir  to  her  younger 
'  brother,  and  the  elder  brother,  being  of  the  half-blood  to  the  person 
last  seised,  could  not  have  inherited  at  all ;  but  since  the  Act  the 
descent  is  traced  from  the  purchaser ;  and  the  elder  brother  would, 
accordingly,  be  entitled,  not  as  heir  to  his  half-brother,  but  as  heir 
to  his  father.  The  Act  then  breaks  in  upon  the  custom.  By  the 
custom  before  the  Act  the  land  descended  to  the  sister  of  the  person 
last  seised,  in  default  of  brothers  of  the  whole  blood.  By  the  Act  the 
purchaser  is  substituted  for  the  person  last  seised,  and  whoever  would 
be  entitled  as  heir  to  the  purchaser,  if  he  had  just  died  seised,  must 

(c)  See  Sugden's  Real  Property       267,  268  (2nd  ed.). 
Statutes,  pp.  280,  281  (1st  ed.) ; 
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now  be  entitled  as  his  heir,  however  long  ago  his  decease  may  have 
taken  place. 

Let  us  put  another  case  :  Suppose  the  father  of  Edward  Muggle- 
ton,  the  purchaser,  had  been  living  in  1854,  when  his  issue  failed. 
It  is  clear,  that  under  the  Act  the  father  would  have  been  entitled 
to  inherit,  notwithstanding  the  custom.  Here,  again,  the  custom 
would  have  been  broken  in  upon  by  the  Act,  and  a  person  would 
have  been  entitled  to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edward  Muggleton  had  been 
the  purchaser,  and  that  Edward  Muggleton  was  his  youngest  son, 
and  that  the  estate,  instead  of  being  a  fee  simple,  had  been  an  estate 
tail.  Estates  tail,  it  is  well  known,  follow  customary  modes  of 
descent  in  the  same  manner  as  estates  in  fee.  The  purchaser,  however, 
or  donee  in  tail,  is  and  was,  both  under  the  new  law  and  under  the 
old,  the  stock  of  descent.  The  Courts  appear  to  have  been  satisfied 
that  in  lineal  descents  according  to  the  custom  the  youngest  was 
invariably  preferred.  It  is  clear,  therefore,  that,  when  the  issue  of 
Edward  Muggleton  failed  in  1854  the  land  would  have  descended  to 
the  plaintiff  as  youngest  son  of  the  next  youngest  son  of  the  purchaser, 
although  the  plaintiff  was  but  the  first  cousin  twice  removed  of  the 
person  last  seised. 

The  change,  however,  which  the  Act  has  accomplished  is  simply 
to  assimilate  the  descent  of  estates  in  fee  to  that  of  estates  tail. 
The  purchaser  is  made  the  stock  in  lieu  of  the  person  last  seised. 
It  is  evident,  therefore,  that  upon  the  supposition  last  put,  of  the 
father  of  Edward  Muggleton  being  the  purchaser,  although  the 
estate  was  an  estate  in  fee,  the  plaintiff  would  have  been  entitled  as 
customary  heir. 

The  step  from  this  case  to  that  which  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  the  purchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matters  not),  the  heir  to  be  sought  is 
the  heir  of  the  purchaser,  and  not  the  heir  of  the  person  last  seised  ; 
and  if  the  descent  be  governed  by  any  special  custom,  then  the 
customary  heir  of  the  purchaser  must  be  sought  for.  Who,  then, 
was  the  customary  heir  of  Edward  Muggleton,  the  purchaser  ?  The 
case  in  Muggleton  v.  Barnett  expressly  states,  that  the  land  descends, 
if  no  issue,  to  the  youngest  son  of  the  youngest  brother  of  the  person 
last  seised,  that  is  of  the  stock  of  descent.  There  is  no  magic  in 
the  phrase  "  last  seised."  These  words  were  evidently  used  in 
the  statement  of  the  custom  as  they  would  have  been  used  before 
the  Act  in  a  statement  of  the  common  law.  It  would  have  been 
said  that  the  land  descends,  for  want  of  issue,  to  the  eldest  son 
of  the  eldest  brother  of  the  person  last  seised.  It  would  have 
been  taken  for  granted  that  everybody  knew  that  seisin  made  the 
stock.  The  law,  however,  is  now  altered  in  this  respect.  The 
purchaser  only  is  the  stock.       If    Edward  Muggleton  had  died 

48—2 
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without  leaving  issue,  the  plaintiff  clearly  would  have  been 
entitled.  His  issue  fails  after  his  decease  ;  but  so  long  as  he  is  the 
stock,  the  same  person  under  the  same  custom  must  of  necessity  be 
his  heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no  formal 
record  with  respect  to  descents.  This  is  important,  as  showing 
that  the  person  last  seised  was  mentioned  in  the  statement  of  the 
custom  simply  in  accordance  with  the  ordinary  rule  of  law,  that 
the  person  last  seised  was  the  stock  of  descent  prior  to  the  Act.  If, 
however,  there  had  been  such  a  formal  record,  still  Edward  Muggleton, 
the  purchaser,  died  seised.  If  he  had  not  died  seised,  it  might  be 
said,  according  to  the  strict  construction  placed  upon  the  records 
of  customary  descent,  that  the  custom  did  not  apply,  and  that  his 
heir  according  to  the  common  law  was  entitled  {d).  But  in  the 
present  case  the  custom  Is  expressly  stated  to  be  gathered  from 
admissions  only ;  and  so  long  as  the  person  last  seised  was  by  law 
the  stock  of  descent,  it  is  evident  that  a  statement  of  the  custom 
as  applying  to  the  person  last  seised,  was  merely  a  statement  with 
reference  to  the  stock  of  descent  as  then  existing.  The  Act  alters 
the  stock  of  descent,  and' so  far  alters  the  custom.  It  substitutes 
the  purchaser  for  the  person  last  seised,  whatever  may  be  the  custom 
as  to  descents.  It  follows,  therefore,  that  the  plaintiff  in  Muggleton  v. 
Bamett,  being  the  customary  heir  of  the  purchaser,  was  entitled  to 


Since  these  observations  were  written,  the  following  remarks 
have  been  made  by  Lord  St.  Leonards  on  the  case  of  Mugghton  v. 
Bamett : — "  In  the  result,  the  Exchequer  and  Exchequer  Chamber, 
with  much  diversity  of  opinion  as  to  the  extent  of  the  custom, 
decided  the  case  against  the  claimant,  who  claimed  as  heir  by  the 
custom  to  the  last  purchaser,  which  he  was ;  because  he  was  not 
heir  by  the  custom  to  the  person  last  seised.  And  yet  the  Act 
extends  to  all  customary  tenures,  and  alters  the  descent  in  all  such 
cases  as  well  as  in  descents  by  the  common  law,  by  substituting  the 
last  purchaser  as  the  stock  from  whom  the  descent  is  to  be  traced 
for  the  person  last  seised.  The  Court,  perhaps,  hardly  explained 
the  grounds  upon  which  they  held  the  statute  not  to  apply  to  this 
case  "  (e). 

(d)  Payne  v.  Barker,  0.  Bridg.  ■  (e)  Lord  St.  Leonards'  Essay 
18  ;  Eider  v.  Wood,  1  K.  &  J.  on  the  Real  Property  Statutes 
644.  p.  271  (2nd  ed.). 
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Referred  to,  p.  335,  n.  {n). 


On  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in 
fee  simple,  is  her  husband,  having  had  issue  by  her,  entitled,  according 
to  the  present  law,  to  an  estate  for  life,  by  the  curtesy  of  England,  in 
the  whole  or  any  part  of  her  share  ?  (a). 

In  order  to  answer  this  question  satisfactorily,  it  will  be  neces- 
sary, first,  to  examine  into  the  principles  of  the  ancient  law,  and 
then  to  apply  those  principles,  when  ascertained,  to  the  law  as  at 
present  existing.  Unfortunately  the  authorities  whence  the  prin- 
ciples of  the  old  law  ought  to  be  derived  do  not  appear  to  be  quite 
consistent  with  one  another  ;  and  the  consequence  is,  that  some 
uncertainty  seems  unavoidably  to  hang  over  the  question  above 
propounded.  Let  us,  however,  weigh  carefully  the  opposing 
authorities,  and  endeavour  to  ascertain  on  which  side  the  scale 
preponderates. 

Littleton,  "not  the  name  of  the  author  only,  but  of  the  law 
itself,"  thus  defines  curtesy  :  "  Tenant  by  the  curtesie  of  England 
is  where  a  man  taketh  a  wife  seised  in  fee  simple  or  in  fee  tail  general, 
or  seised  as  heir  in  tail  especial,  and  hath  issue  by  the  same  wife, 
male  or  female,  bom  alive,  albeit  the  issue  after  dieth  or  liveth, 
yet  if  the  wife  dies,  the  husband  shall  hold  the  land  during  his  life 
by  the  law  of  England.  And  he  is  called  tenant  by  the  curtesie 
of  England,  because  this  is  used  in  no  other  realme,  but  in  England 
only  "  (6).  And,  in  a  subsequent  section,  he  adds,  "  Memorandum, 
that'  in  every  case  where  a  man  taketh  a  wife  seised  of  such  an 
estate  of  tenements,  &c.,  as  the  issue  which  he  hath  by  his  wife 
may  by  possibility  inherit  the  same  tenements  of  such  an  estate 
as  the  wife  hath,  as  heir  to  the  wife  ;  in  this  case,  after  the  decease 
of  the  wife,  he  shall  have  the  same  tenements  by  the  curtesie  of 
England,  but  otherwise  not  "  (c).  "  Memorandum,'  says  Lord 
Coke,  in  his  Commentary  (d),  "  this  word  doth  ever  betoken  some 

(a)  The  substance  of  the  fol-  (6)  Litt.  s.  35. 

owing     observations     appeared  (c)  Litt.  s.  52. 

in  the  "  Jurist  "  newspaper  for  (d)  Co.  Litt.  40  a 
March  14,  1846. 
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excellent  point  of  learning."  Again,  "  As  heir  to  the  wife.  This 
doth  imply  a  secret  of  law ;  for,  except  the  wife  be  actually  seised, 
the  heir  shall  not  (as  hath  been  said)  make  himself  heir  to  the  wife  ; 
and  this  is  the  reason,  that  a  man  shall  not  be  tenant  by  the  curtesie 
of  a  seisin  in  law."  Here  we  find  it  asserted  by  Littleton  that  the 
husband  shall  not  be  tenant  by  the  curtesy,  unless  he  has  had  issue 
by  his  wife  capable  of  inheriting  the  land  as  her  heir  ;  and  this  is 
explained  by  Lord  Coke  to  be  such  issue  as  would  have  traced  their 
descent  from  the  wife,  as  the  stock  of  descent,  according  to  the 
maxim,  "  Seisina  facit  stipitem."  Unless  an  actual  seisin  had  been 
obtained  by  the  wife,  she  could  not  have  been  the  stock  of  descent ; 
for  the  descent  of  a  fee  simple  was  traced  from  the  person  last  actually 
seised ;  ''  and  this  is  the  reason,"  says  Lord  Coke,  "  that  a  man 
shall  not  b6  tenant  by  the  curtesy  of  a  mere  seisin  in  law."  The 
same  rule,  with  the  same  reason  for  it,  will  also  be  found  in  Paine's 
case  (c),  where  it  is  said,  "  And  when  Littleton  saith,  as  heir  to  the 
wife,  these  words  are  very  material ;  for  that  is  the  true  reason  that 
a  man  shall  not  be  tenant  by  the  curtesy  of  a  seisin  in  law ;  for,  in 
such  case,  the  issue  ought  to  make  himself  heir  to  him  who  was 
last  actually  seised."  The  same  doctrine  again  appears  in  Black- 
stone  ( / ).  "  And  this  seems  to  be  the  principal  reason  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  any  lands  of  which  the 
wife  was  not  actually  seised ;  because,  in  order  to  entitle  himself 
to  such  estate,  he  must  have  begotten  issue  that  may  be  heir  to 
the  wife  ;  but  no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the 
ancestor  of  any  land,  whereof  the  ancestor  was  not  actually  seised ; 
and,  therefore,  as  the  husband  had  never  begotten  any  issue  that 
can  be  heir  to  those  lands,  he  shall  not  be  tenant  of  them  by  the 
curtesy.  And  hence,"  continues  Blackstone  in  his  usual  laudatory 
strain,  "  we  may  observe,  with  how  much  nicety  and  consideration 
the  old  rules  of  law  were  framed,  and  how  closely  they  are  connected 
and  interwoven  together,  supporting,  illustrating  and  demonstrating 
one  another."  Here  we  have,  indeed,  a  formidable  array  of  authorities, 
all  to  the  point,  that,  in  order  to  entitle  the  husband  to  his  curtesy, 
his  wife  must  have  been  the  stock  from  whom  the  descent  should 
have  been  traced  to  her  issue  ;  for  the  principal  and  true  reason  that 
there  could  not  be  any  curtesy  of  a  seisin  in  law  is  stated  to  be,  that 
the  issue  could  not,  in  such  a  case,  make  himself  heir  to  the  wife, 
because  his  descent  was  then  required  to  be  traced  from  the  person 
last  actually  seised. 

Let  us,  then,  endea%'Our  to  appl3'  this  principle  to  the  present 
law.  The  Act  for  the  amendment  of  the  law  of  inheritance  (g) 
enacts  (h),  that  in  every  case  descent  shall  be  traced  from  the 
purchaser.  On  the  decease  of  a  woman  entitled  by  descent,  the 
descent  of  her  share  is,  therefore,  to  be  now  traced,  not  from  herself, 

(e)  8  Rop.  30  a.  (!7)  3  &  4  Will.  IV.  c.  106. 

(/)  2  Black.  Comm.  128.  (A)  Sect.  2. 
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but  from  lier  ancestor,  the  purchaser  from  whom  she  inherited. 
With  respect  to  the  person  to  become  entitled,  as  heir  to  the  pur- 
chaser on  this  descent,  if  the  woman  be  a  coparcener,  the  question 
arose  which  has  already  been  mentioned  (»),  whether  the  surviving 
sister  equally  with  the  issue  of  the  deceased,  or  whether  such  issue 
solely,  are  now  entitled  to  inherit  ?  And  the  conclusion  at  which 
the  Courts  have  arrived  is,  that  the  issue  alone  succeed  to  the 
mother's  share.  But,  whether  this  were  so  or  not,  nothing  is  clearer 
than  that,  on  the  decease  of  a  woman  entitled  by  descent,  the 
persons  who  next  inherit  take  as  heir  to  the  purchaser,  and  not  to 
her ;  for,  from  the  purchaser  alone  can  descent  now  be  traced  ;  and 
the  mere  circumstance  of  having  obtained  an  actual  seisin  does  not 
now  make  the  heir  the  stock  of  descent.  How,  then,  can  her  husband 
be  entitled  to  hold  her  lands  as  tenant  by  the  curtesy  ?  If  tenancy 
by  the  curtesy  was  allowed  of  those  lands  only  of  which  the  wife 
had  obtained  actual  seisin,  because  it  was  a  necessary  condition 
of  curtesy  that  the  wife  should  be  the  stock  of  descent,  and  because 
an  actual  seisin  alone  made  the  wife  the  stock  of  descent,  how  can 
the  husband  obtain  his  curtesy  in  any  case  where  the  stock  of  descent 
is  confessedly  not  the  wife,  but  the  wife's  ancestor  ?  Amongst 
all  the  recent  alterations  of  the  law,  the  doctrine  of  curtesy  has 
been  left  untouched  :  there  seems,  therefore,  to  be  no  means  of 
determining  any  question  respecting  it,  but  by  applying  the  old 
principles  to  the  new  enactments,  by  which,  indirectly,  it  may  be 
afEected.  So  far,  then,  as  at  present  appears,  it  seems  a  fair  and 
proper  deduction  from  the  authorities,  that,  whenever  a  woman  has 
become  entitled  to  lands  by  descent,  her  husband  cannot  claim  his 
curtesy,  because  the  descent  of  such  lands,  on  her  decease,  is  not  to 
be  traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  we  may  be 
disposed  to  doubt,  if  not  to  deny,  that  such  is  the  law  ;  not  that  the 
conclusion  drawn  is  unwarranted  by  the  authorities,  but  the  autho- 
rities themselves-  may,  perhaps,  be  found  to  be  erroneous.  Let  us 
now  compare  the  law  of  curtesy  of  an  estate  tail  with  the  law  of 
curtesy  of  an  estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  already  quoted  (k),  it  is 
laid  down,  that,  if  a  man  taketh  a  wife  seised  as  heir  in  tail  especial, 
and  hath  issue  by  her,  bom  alive,  he  shall,  on  her  decease,  be  tenant 
by  the  curtesy.  And  on  this  Lord  Coke  makes  the  following  com- 
mentary :  "  And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee  simple  or 
fee  tail  general,  and  these  lands  descend  to  his  daughter,  and  she 
taketh  a  husband  and  hath  issue,  and  dieth  before  any  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet,  in  this  case,  she 
had  a  seisin  in  law ;   but,  if  she  or  her  husband  had,  during  her  life, 

(i)  Ante,  pp.  251,  252.  (k)  Sect.  35. 
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entered,  he  should  have  been  tenant  by  the  curtesy  "  (l).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced  from 
the  purchaser  or  original  donee  in  tail.  The  actual  seisin  which  might 
be  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
descent.  The  maxim  was  "  Possessio  fratris  ds  Jeudo  simplici  facit 
sororem  esse  hajredem."  Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  in  this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only, 
and  yet  the  husband  was  entitled  to  his  curtesy.  When  actual  seisin 
was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before 
but  the  husband  lost  his  curtesy.  In  the  case  of  an  estate  tail, 
therefore,  it  is  quite  clear  that  the  question  of  curtesy  or  no  curtesy 
depended  entirely  on  the  husband's  obtaining  for  his  wife  an  actual 
seisin,  and  had  nothing  to  do  with  the  circumstance  of  the  wife's 
being  or  not  being  the  stock  of  descent.  The  reason,  therefore,  before 
mentioned  given  by  Lord  Coke,  and  repeated  by  Blackstone,  cannot 
apply  to  an  estate  tail.  An  actual  seisiu  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the  descent 
could  not,  under  any  circumstances,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  donee  to  the  heir  of  his  body 
per  forman  doni. 

Again,  it  we  look  to  the  law  respecting  curtesy  in  incorporea 
hereditaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  bom,  was  entitled  to 
liis  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual  seisin 
had  been  obtained,  in  the  wife's  lifetime,  by  receipt  of  the  rent  or 
presentation  to  the  advowson  (m).  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obtained  by  her  {n).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more  satis- 
factory reason  why  an  actual  seisin  should  have  been  required  to  be 
obtained  by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy 
out  of  her  lands ;  and  such  a  reason  is  furnished  by  Lord  Coke  him- 
self, and  also  by  Blackstone.  Lord  Coke  says  (o),  "  Where  lands  or 
tenements  descend  to  the  husband,  before  entry  he  hath  but  a  seisiu 

(l)  Co.  Litt.  29  a.  (n)  Ibid.  60  (67,  4th  ed.). 

(m)  Watk.   Descents,   36   (47,  (o)  Co.  Litt.  31  a. 

4th  ed.). 
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in  law,  and  yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced 
to  an  actual  possession,  for  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his  wife's  land 
tvhen  he  is  to  be  tenant  by  curtesy,  which  is  worthy  the  observation." 
It  would  seem  from  this,  therefore,  that  the  reason  why  an  actual 
seisin  was  required  to  entitle  the  husband  to  his  curtesy  was,  that 
his  wife  may  not  suffer  by  his  neglect  to  take  possession  of  her 
land  ;  and,  in  order  to  induce  him  to  do  so,  the  law  allowed  him 
curtesy  of  all  lands  of  which  an  actual  seisin  had  been  obtained, 
but  refused  liim  his  curtesy  out  of  such  lands  as  he  had  taken  no 
pains  to  obtain  possession  of.  This  reason  is  also  adopted  by  Black- 
stone  from  Coke  :  "  A  seisin  in  law  of  the  husband  will  be  as  effectual 
as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable ;  for  it  is  not 
in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin, 
as  it  is  in  the  husband's  power  to  do  with  regard  to  the  wife's  lands  ; 
which  is  one  reason  why  he  shall  not  be  tenant  by  the  curtesy  but  of 
such  lands  whereof  the  ivife,  or  he  himself,  in  her  right,  was  actually 
seised  in  deed  "  {p).  The  more  we  investigate  the  rules  and  principles 
of  the  ancient  law,  the  greater  will  appear  the  probability  that  this 
reason  was  indeed  the  true  one.  In  the  troublous  time  of  old,  an 
actual  seisin  was  not  always  easily  acquired.  The  doctrine  of  con- 
tinual claim  shows  that  peril  was  not  unfrequently  incurred  in 
entering  on  lands  for  the  sake  of  asserting  a  title  ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled  if  unable  to  approach 
the  premises,  was  bound  to  come  as  near  as  he  dare  (q).  And  "  it  is 
to  be  observed,"  says  Lord  Coke,  '  that  every  doubt  or  fear  is  not 
sufficient,  for  it  must  concern  the  safety  of  the  person  of  a  man, 
and  not  his  houses  or  goods  ;  for  if  he  fear  the  burning  of  his  houses 
or  the  taking  away  or  spoiling  his  goods,  this  is  not  sufficient  "  (r). 
That  actual  seisin  should  be  obtained  was  obviously  most  desirable, 
and  nothing  could  be  more  natural  or  reasonable  than  that  the 
husband  should  have  no  curtesy  where  he  had  failed  to  obtain  it. 
Perkins  seems  to  think  that  this  was  the  reason  of  the  rule ;  for  in 
his  Profitable  Book  he  answers  an  objection  to  it,  founded  on  an 
extreme  case.  "  But  if  possession  in  law  of  lands  or  tenements  in 
fee  descend  unto  a  married  woman,  which  lands  are  in  the  county  of 
York,  and  the  husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dieth  within  one  day  after  the  descent,  so  as 
the  husband  could  not  enter  during  the  coverture,  for  the  shortness 
of  the  time,  yet  he  shall  not  be  tenant  by  the  curtesy,  &c. ;  and  yet, 
according  to  common  pretence,  there  is  no  default  in  the  husband. 
But  it  may  be  said  that  the  husband  of  the  woman,  before  the  death 
of  the  ancestor  of  the  woman,  might  have  spoken  unto  a  man 
dwelling  near  unto  the  place  where  the  lands  lay,  to  enter  for  the 
woman,  as  in  her  right,  immediately  after  the  death  of  her  ancestor," 
&c.  (s).     This  reason  for  the  rule  is  also  quite  consistent  with  the 

(p)  2  Black.  Comm.  131.  (r)  Co.  Litt.  253  b. 

{q)  Litt.  ss.  419,  421  (s)  Perk.  470. 
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ciroumatanoe  that  the  husband  was  entitled  to  his  curtesy  out  of 
incorporeal  hereditaments,  notwithstanding  his  failure  to  obtain  an 
actual  seisin.  For  if  the  advowson  were  not  void,  or  the  rent  did 
not  become  payable  during  the  wife's  life,  it  was  obviously  im- 
possible for  the  husband  to  present  to  the  one  or  receive  the  other  ; 
and  it  would  have  been  unreasonable  that  he  should  suffer  for  not 
doing  an  impossibility,  the  maxim  being"  impotentia  excusat  legem." 
This  is  the  reason,  indeed,  usually  given  to  explain  this  circumstance  ; 
and  it  will  be  found  both  in  Lord  Coke  (t)  and  Blackstone  («).  This 
reason,  however,  is  plainly  at  variance  with  that  mentioned  in  the 
former  part  of  this  paper,  and  adduced  by  them  to  explain  the 
necessity  of  an  actual  seisin,  in  order  to  entitle  the  husband  to  his 
curtesy  out  of  lands  in  fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
have  before  referred  (x),  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  may,  by  possibility, 
inherit,  of  such  an  estate  as  the  wife  hath,  as  heir  to  the  wife,  the 
husband  shall  have  his  curtesy,  but  otherwise  not ;  and  we  have  seen 
that,  according  to  Lord  Coke's  interpretation,  to  inherit  as  heir  to  the 
wife,  means  here  to  inherit  from  the  wife  as  the  stock  of  descent.  But 
the  legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses  the  phrase 
in  question  on  other  occasions.  If  now  we  turn  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  person,  inheriting  from  that  person  as  the  stock 
of  descent.  For,  after  having  thus  laid  down  the  law  as  to  curtesy, 
Littleton  continues  :  "  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  &o.,  so  as,  by  possi- 
bility, it  may  happen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  issue  may,  by  possibility,  inherit  the  same  tene- 
ments of  such  an  estate  as  the  husband  hath,  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  otherwise  not "  (y). 
Now,  nothing  is  clearer  than  that  a  wife  was  entitled  to  dower  out  of 
the  lands  of  which  her  husband  had  only  seisin  in  law  (z) ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent :  for,  for  this  purpose,  an  actual 
seisin  was  requisite,  according  to  the  rule  "  seisina  facit  stipitem." 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  mean  to 
say  that  the  husband  must  have  been  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  What,  then,  was  his  meaning  ? 
The  subsequent  part  of  the  same  section  affords  an  explanation  : 
"  For,  if  tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall 


32    (42, 


(t)  Co.  Litt.  29  a. 

(y)  Litt.  ».  53. 

(m)  2  Black.  Comm.  127. 

(z)  Watk.    Descents, 

(x)  Sect.  52. 

4th  ed.). 
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beget  of  tlie  body  of  his  wife,  in  tliis  case  tlio  wife  hath  notliing  in 
the  tenements,  and  the  husband  hath  an  estate  tail  as  donee  in  special 
tail.  Yet,  if  the  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements,  because  the  issue,  which  she  by 
possibility  might  have  had  bj'  the  same  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  and 
after  the  husband  taketli  another  wife  and  dieth,  his  second  wife 
shall  not  be  endowed  in  this  ease,  /or  the  reason  aforesaid."  This 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  before  it,  of  the 
husband  or  wife  being  the  stock  of  descent,  instead  of  some  earlier 
ancestor.  -  He  was  laying  down  a  general  rule,  applicable  to  dower  as 
well  as  to  curtesy  ;  namely,  that  if  the  issue  that  might  have  been 
torn  in  the  one  case,  or  that  were  bom  in  the  other,  of  the  surviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
parent,  by  right  of  representation  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesy  in  the 
other.  It  is  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  first 
wife  ;  the  second  wife,  therefore,  was  excluded  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and  the 
heirs  of  her  body  by  her  first  husband  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not  claim  his 
curtesy  on  having  issue  by  her  ;  for  such  issue  could  not  possibly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  respect  to  curtesy,  was  the  rule  laid  down  by  the  Statute 
De  Donis  (a),  which  provides  that,  where  any  person  gives  lands  to 
a  man  and  his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankmarriage,  the  second  husband  of  any  such  woman 
shall  not  have  anything  in  the  land  so  given,  after  the  death  of  his 
wife,  by  the  law  of  England,  nor  shall  the  issue  of  the  second  husband 
and  wife  succeed  in  the  inheritance  (6).  When  the  two  sections  of 
Littleton  are  read  consecutively,  without  the  introduction  of  Lord 
Coke's  commentary,  their  meaning  is  apparent ;  and  the  intervening 
commentary  not  only  puts  the  reader  on  the  wrong  clue  but  hinders 
the  recovery  of  the  right  one,  by  removing  to  a  distance  the  explanatory 
context. 

Having  at  length  arrived  at  the  true  principles  of  the  old  law,  the 
application  of  them  to  the  state  of  circumstances  produced  by  the 
new  law  of  inheritance  will  be  very  easy.  A  coparcener  dies  leaving 
a  husband  who  has  had  issue  by  her,  and  leaving  one  or  mare  sisters 
surviving  her.  The  descent  of  her  share  is  now  traced  from  their 
common  parent,  the  purchaser.  But,  in  tracing  this  descent,  we  have 
seen  (tf)  that  the  issue  of  the  deceased  coparcener  would  inherit  her 
entire  share  by  representation  of  her.     And  the  condition  which  will 

(a)  13  Edw.  I.  c.  \.  of  England  (C),  1. 

\b)  See  Bao.  Abr.  tit.  Curtesy  (c)  Ante,  pp.  251,  252. 
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entitle  her  husband  to  curtesy  out  of  her  share  appears  to  be,  that 
his  issue  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  This  condition,  therefore,  is  obviously 
fulfilled,  and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in  order  to  arrive  at  this  con- 
clusion, it  seems  that  we  must  admit,  first,  that  Lord  Coke  has 
endeavoured  to  support  the  law  by  one  reason  too  many  ;  and 
secondly  that  one  laudatory  flourish  of  Blackstone  has  been  made 
without  occasion. 
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Referred  to,  pp.  527,  529. 


The  Manor  of  \  A  General  Court  Baron  of  John  Freeman  Esq. 
Fairfield  in  I  Lord  of  the  said  Manor  holden  in  and  for  the  said 
the  County  of  [  Manor  on  the  1st  day  of  January  in  the  third  year 
Middlesex.  -'  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria 
by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  the  year  of  our  Lord  1840 
Before  John  Doe  Steward  of  the  said  Manor. 

At  this  Court  conies  A.  B.  one  of  the  customary  tenants  of  this  Considera- 
manor  and  in  consideration  of  the  sum  of  £1000  of  lawful  money  of  tion. 
Great  Britain  to  him  in  hand  well  and  truly  paid  by  C.  D.  of  Lincoln's  Surrender. 
Inn  in  the  county  of  Middlesex  Esq.  in  open  Court  surrenders  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  manor 
All  that  messuage  &c.  [here  describe  the  premises]  with  their  appur-  Parcels. 
tenances  (and  to  which  same  premises  the  said  A.  B.  was  admitted 
at  the  general  Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)     And  the  reversion  and  reversions  remainder  and  remainders 
rents  issues  and  profits  thereof     And  all  the  estate  right  title  interest  Estate, 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B, 
in  to  or  out  of  the  same  premises  and  every  part  thereof.     To  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
of  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be  admitted  Admittance, 
to  all  and  singular  the  said  customary  or  copyhold  hereditaments  and 
premises  so  surrendered  to  his  use  at  this  Court  as  aforesaid  to  whom 
the  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  the 
rod  To  HAVE  AND  TO  HOLD  the  said  messuage  hereditaments  and  Habendum, 
premises  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  be  holden  of  the  lord  by  copy  of  Court  roll  at  the  will  of  the  lord 
according  to  the  custom  in  this  manor  by  fealty  suit  of  Court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  thereof  due 
and  of  right  accustomed  And  so  (saving  the  right  of  the  lord)  the 
said  C.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on  such 
his  admittance  a  fine  certain  of  £50  and  his  fealty  is  respited.  Fine  £50. 

(Signed)  John  Doe  Steward. 
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Abandonment  of  rights  of  way,  common,  etc.,  evidence  of,  646 

Abeyance  of  inheritance,  389. 

ABJUKiNa  the  realm,  49  and  n. 

Abolition  of  military  tenures,  26,  27. 

Absolute  title,  registration  with,  application  for,  700 — 702. 

effect  of,  705—708. 
of  leaseholds,  707. 

AB.STRACT  of  title,  vendor  bound  to  furnish,  649. 
verification  of,  649,  650. 
on  application  for  registration,  699. 
length  of  time  to  be  covered  by,  650 — 653. 
on  sale  of  registered  land,  722. 

Accumulation,  restriction  on,  442 — 444. 

during  minority  of  infant,  443,  444,  695  and  n. 

Acknowledgment  of  deeds  by  married  women,  338,  343. 
certificate  of,  338  n. 
search  for,  662. 
releasing  powers,  431. 
conveying    equitable  estates    in    copy- 
holds, 534, 
of  title,  621,  638,  643. 

of  right  to  production  of  documents,  659 — 681. 
stamp  on,  660  n. 

Actions,  real  and  personal,  23  and  n.,  24. 

for  recovery  of  possession,  17,  18,  46  and  n.,  66  and  n.,  637 
by  tenant  in  ancient   demesne, 

62  n. 
by  cestui  que  use,  185,  n. 
by  landlord,  367. 
by  copyholder,  27,  502. 
by  mortgagor,  609  and  n.,  610, 
620. 
to  recover  rent  seek,  467. 
limitation  of,  638  sq. — See  Limitation. 
by  trustee  on  behalf  of  cestui  que  trust,  198. 

Administbation,  letters  of,  234. 
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Administratoh,  233 — 235. 

appointed  in  ignorance  of  will,  238  n. 
cum  testamento  annexo,  235,  276,  277  n. 
descent  to,  233,  235,  276.— And  see  Executor. 
of  convict's  estate,  325. 
office  is  not  transferable,  235. 
title  is  derived  from  grant,  234. 

Admittakce  to  copyholds,  525,  529. 

of  trustee  in  bankruptcy,  517. 

of  heir,  518,  530. 

of  joint  tenant,  521. 

of  devisee,  530. 

of  infants,  married  women,  and  lunatics,  531. 

of  tenant  for  life,  535 

of  purchaser  from  executor,  537,  538. 

from  trustee  in  bankruptcy,  517. 
of  mortgagee,  623. 
out  of  the  manor,  529. 
example  of,  765. 
fines  on,  510. 

Advertisement  of  application  for  registration  of  title,  700,  703. 

Advowson  appendant,  462,  481. 
in  gross,  462,  480,  482. 
of  rectories,  481—483. 
agreements  for  resignation,  481. 
donative,  481. 

stamp  on  appointment  to,  481  n. 
conveyance  of,  483,  485. 
of  vicarages,  483. 
devolution  of,  485. 
estates  in,  484,  485. 
limitation  of  actions  and  suits  for,  642. 
length  of  title  to,  651. 
curtesy  of,  760. 
sale  by  auction,  485. 

Affidavit  of  intestacy,  registration  of,  in  Yorkshire,  280. 

Agreements. — See  Contract. 
stamps  on,  200  n. 
for  resignation  of  benefice,  481. 
for  lease,  197,  547,  548. 

invalid  lease  by  tenant  for  life  may  be  good  as, 
128  n.,  426. 

proof  of  title  on,  655,  656. 

in  registered  land,  725,  726. 

stamps  on,  549  n. 

by  mortgagor,  609. 

Agkicultukal  holdings,  545,  546. 

charges  on,  search  for,  663. 
compensation  for  improvements,  578,  579, 
and  nn. 
for  damage  by  game  and  un- 
reasonable disturbance,  579. 
condition  of  forfeiture  on  bankruptcy,  562. 
covenants  as  to  cultivation,  556  and  n. 
reversion  duty  on,  384  n. 
notice  to  quit  required  for,  545, 546,  579,  580. 
of  part  of  holding,  545. 
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AuKictTLTURB  and  Fisheries,  Board  of, 

powers,  as  to  apportionment  of   rent  of  copyholds, 
523. 
cultivation  of  land,  81  n. 
enfranchisement,  523. 
exchange,  228. 

land  improvement  charges,  580. 
partition,  150  and  n.,  244. 

Aids,  48  and  n.,  52,  55. 

due  from  tenant  in  tail,  114. 

Alien,  325—328,  and  nn. 

Alienatiom,  power  of,  inherent  in  ownership,  84,  372,  385. 
exceptions  to,  77—79,  86,  329,  346. 

restrictions  on,  86. — And  see  Resteaint  on  Anticipa- 
tion. 

of  real  estate  generally.     See  under  particular  classes  of 
property. 

involuntary,  82 — 84,  287  sq. — ^And  see  Bankruptcy. 

by  will.     See  Will. 

under  power  unconnected  with  ownership,  421. 

encouraged  by  modem  law,  124,  385. 

opposed  by  feudal  system,  39,  40  n.,  68,  399. 

limitation  to  hold  until,  84 — 86. 

vested  remainder  not  a  bar  to,  385. 

Allotments,  compensation,  578  n. 

Alterations  in  deed,  161,  162. 
in  will,  266. 

Ancestob,  power  of,  over  expectations  of  heirs,  70,  71. 
descent  to,  91,  246—248,  252—254. 

Ancient  demesne,  tenure  of,  61,  62  and  nn.,  497,  507,  508. 

Annuities  for  lives,  registration  of,  468  and  n. 
search  for,  318,  468,  662. 
sale  in  consideration  of,  625. 
to  a  man  and  his  heirs,  29  n. 

Anticipation,  clause  against. — See  Restraint  on  Anticipation. 

Appendant  incorporeal  hereditaments,  459 — 462,  644,  681. 
common  appendant,  461,  644. 
advowson,  462. 

Application  of  purchase-money,  on  purchase  from  executors,  278  n. 

of  settled  land,  429. 
from  mortgagee,  613. 
from  trustee,  665,  666. 

Appointment,  powers  of.- — See  Poweks. 

of  new  trustees. — See  Trustees. 

Apportionment  of  rent,  136,  137,  476,  477,  565. 
of  rent-charge,  476,  477. 
of  rent  seek,  476  n. 

Appropriation  of  rectories,  483. 
w.E.p.  ie 
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ApruKTEHANT  incoi'iTOi'eal  hereditaments,  459,  466,  644,  681,  682. 
arise  by  grant  or  prescription,  465. 

Akkangement  with  creditors,  301,  302. 

pubUc  trustee  may  not  undertalce,  208  n. 
search  for,  664. 
stamps  on,  301  u. 

Arrears  of  rent  or  interest,  recovery  of,  643. 
of  tithe,  recovery  of,  488. 

Assent,  of  executor,  to  bequest  of  chattels,  235,  236. 

of  leaseholds,  567. 
to  devise,  239,  276. 

by  way  of  contingent  remainder,  453. 

Assets,  equitable,  303. 

order  of  application,  305  and  n. 

to  recompense  issue  in  tail,  98. 

what  are,  contingent  and  executory  interests,  457. 

copyholds,  516. 

lands  descending  to  heir,  303. 

leaseholds,  568. 

trust  estates,  316. 

AssiGNMBKT  of  lease,  553,  557. 

covenant  against,  653^555. 

stamp  on,  666  n. 

writing  or  deed  required  for,  565,  566. 

assignee  liable  for  rent  and  covenants,  557 — 560, 
624. 

mortgage  by,  624. 

of  tenancy  from  year  to  year,  544. 
of  powers  under  kSettled  Land  Act,  void,  131. 
of  trust  must  be  in  writing,  200. 
of  property  for  creditors,  301. 
of  satisfied  term?,  588—593. 

AssioKS,  72—75,  77,  157. 

Assurance,  further,  666,  674,  683,  751,  752. 

Attachmekt,  173. 

Attainder,  49. 

effect  of,  on  capacity  to  convey  land,  325. 
of  tenant  in  tail,  115  n. 
abolition  of,  56,  120. 
civil  death  by,  120. 

Attendant  terms,  589 — 594. 

Attestation  of  deeds,  675. 

wills,  259,  260,  420,  530. 

instruments  exercising  powers,  418,  419. 

transfers  of  registered  land,  711. 

Attested  copies,  659  n. 

Attohnment,  of  tenant,  369,  370. 

tenant  of  freehold,  460,  467  n. 

AvrnE  droit,  estates  in,  588. 

A  UTBE  vie.     See  PVR  Autre  Vie. 
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Bahkecptcy,  83—86,  87  n.,  299—302. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  307. 
limitation  to  hold  until,  85,  86  and  nn. 

confers  estate  of  freehold,  135. 
of  tenant  for  life,  313. 
of  tenant  in  fee  simple,  83,  300. 
of  tenant  in  tail,  312. 
of  cestui  que  trusf,  316. 
of  clergyman,  86  n. 
of  joint  tenant,  148. 
of  trastee,  203  n.,  316. 
of  convict,  325. 
of  husband,  335,  340  n. 
of  copyholder,  517. 

of  owner  of  land  subject  to  rent-charge,  478. 
of  leaseholder,  545,  569,  570. 

condition  of  forfeiture,  562. 

covenant  against  assignment,  554,  555. 
of  proprietor  of  registered  land,  720. 
powers  of  trustee.     See  Tbtjstee  in  Bankruptcy. 
exercise  of  powers  of  appointment  in,  415,  416. 
search  for,  663. 

wife's  equity  to  a  settlement  in,  340  and  n. 
contingent  interest,  457  n. 

Baeb  possibility,  399  n. 

trustee,  of  copyholds,  528. 

married  woman,  348  and  n.,  349,  528. 
descent  of  estate  of,  202  n.,  255  n. 

Baegain  and  sale,  213—217,  227. 

of  lands  raised  a  use,  182,  188,  214  n. 

under  the  Statute  of  Uses,  213,  227,  552. 

enrolment  of,  214,  and  n.,  227. 

must  be  in  writing,  216. 

for  a  year,  214—216,  552.. 

of  lands  in  Yorkshire,  227  n. 

covenants  implied  by,  669. 

by  executors,  433. 

customary,  527  n. 

form  of  deeds,  747. 

Base  fee,  109,  110,  113. 

Bastardy,  57. 

Bedioed  Level  registry,  224. 

Beneeice,  agreement  for  resignation  of,  481. 

with  cure  of  souls,  not  chargeable,  86. 
sequestration  of,  86  n. 
appointment  to,  480,  481,  483. 

stamp  duty  on,  481  n. 
cannot  be  sold  by  public  auction,  485. 

Benefices,  feudal,  13  n. 
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Benemcial  owner,  conveyance  as,  668  and  n.,  669,  682, 687, 688,  690 . 

BORDABII,  42. 

BoEOUGH-English,  tenure  of,  61. 

descent  of  lands  held  by,  61,  201. 

does  not  affect  tithes,  487. 

executory  trust  for  "  heir,"  533  n. 
Bracton,  9,  495. 

Beeaoh  of  covenant,  licence  to  commit,  563,  564. 
waiver  of,  564. 
of  trust.  Chancery  relief  against,  175  n. 

British  subjects,  who  are,  326  n. 

Brothbks,  descent  to,  89,  242,  250. 

BtriLDiNG  lease  of  settled  land,  125  n.,  126,  127,  430. 
by  mortgagor,  608. 
land,  ground  rent  on,  474. 

BtriLDiNG  Societies,  mortgages  to,  620. 

Burgage,  tenure  in,  44,  46,  61. 

alienation  by  will,  27  n.,  75. 

BURGENSES,  44. 

Burial,  place  of,  79  n. 

Business,  public  trustee  may  not  carry  on,  208  n. 

C. 

Capacity  in  law,  77,  319—331. 

Capital  Money  under  Settled  Land  Acts,  127  sq. 

what  is,  fine  on  grant  of  lease,  127. 

rent  on  mining  lease,  127,  128. 
produce  of  timber,  123. 
application  of,  129,  130  and  n. 

improvements,  132 — 134  and  n. 
increment  value  duty,  549  n.,  676  n. 
investment,  130. 
payment  of,  must  be  made  to  trustees, 

129. 
purchase  of  reversion  on  lease,  577  n.. 

Capite,  tenants  in,  39,  41—43,  46,  58. 

special  burdens  on,  40  n.,  49  and  n.,  55,  74. 

Cautions  against  dealings  with  registered  land,  726,  727. 
to  protect  unregistered  estates,  711,  725 — 727. 

mortgage  by  deposit,  718,  731. 
against  registration  of  unregistered  land,  727,  728. 
lodged  without  reasonable  cause,  728. 

Ca  veat  in  Yorkshire  registry,  223  n. 

Central  Office  of  Supreme  Court,  inrolment  in,  78  n.,  102  and  n.,  107 , 

214  n.,  301. 
sparch  in,  318,  662,  663  n. 
registration  of  judgments  in,  293  n. 
of  Crown  debts,  303  n. 
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Certipioate  of  charge  on  registered  land,  715. 

production  of,  on  foreclosure  or  sale,  716. 

on  transfer,  717. 

on  application  for  priority  notice,  724. 
of  incumbrance,  718. 

of  official  search  of  registers,  &c.,  318  n.,  662  n.,  664  n. 
of  acknowledgment  by  married  woman,  338  n.,  662. 

Cessation  of  a  registered  charge,  717. 

Cesser  of  a  term,  proviso  for,  585. 

Cestui  que  use,  position  of,  in  Chancery  and  at  law,  181 — 183. 
legal  estate  transferred  to,  184,  188,  189. 
que  trust,  position  of,  in  equity,  191 — 194,  197,  198. — And  see 
Equitable  Estate. 
is  tenant  at  will  at  law,  197,  544. 
bankruptcy  of,  316. 
que  vie,  137,  138. 

production  of,  139. 

Chambers,  35. 

Chancery,  Court  of,  jurisdiction  of,  171 — 173,  175  and  nn.,  181, 195. 

derived  from  King  in  Council, 
172. 
process  and  procedure  of,  173 — 177,  194. 
enforced  uses,  181—183,  410,  432,  433. 

trusts,  187  sq. 
transfer  to  High  Court  of  Justice,  177,  322. 
appointment  of  new  trustees,  203,  205. 
administration  of  estates  of  debtors,  305,  314. 
power  over  guardians,  322. 
relieved  lessees,  367. 

relieved  defective  execution  of  powers,  419. 
sale  or  mortgage  by  order  of,  for  arrears  of  rent, 

467. 
consent  of,  to  infant's  settlement,  320,  422. 

to  disposal  of  minerals,  429. 
partition  of  copyholds,  521. 
interposition  of,  between  mortgagor  and  mort- 
gagee, 175 n.,  599,  600  andnn.,  604,  610,  625. 
declaration  of  title,  697  n. 

Chancery  Division,  matters  assigned  to,  177. 

foreclosure  proceedings,  610. 
action  for  redemption,  620. 
registration  of  title,  701. 

Charge  of  debts  on  real  estate,  83,  276,  277  and  n.,  303—305,  607  n. 
of  judgments  on  land,  287  sq. — And  see  Judgment. 
of  legacies,  232  n.,  277  and  n. 
on  registered  land. — See  Reqisteebd  Land. 
of  increment  value  duty  on  settled  land,  549  n.,  676  n. 

Charity,  devise  to,  79. 

conveyance  to,  78,  79  n.,  329. 
exemptions  from  Mortmain  Act,  79  n. 
requirements  for  conveyance  to,  78  n. 
investment  of  funds,  79  n. 
succession  duty  on  gift  by  will  to,  281. 
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Charity,  alienation  by,  330  and  n. 

relief  of  defective  execution  of  power,  420. 
public  trustee  may  not  undertake,  208  n. 

Chaetbb,  151. 

Chattels,  11. 

real  and  personal,  25. 
real,  28,  29,  32,  568. 

tenancy  by  elegit,  295. 

are  specifically  recoverable,  25  n. 

wardship,  48  n. 
property  in,  differs  from  property  in  land,  6,  11,  12,  23. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18,  19  and  n. 
equitable  estate  in,  187,  194. 
will  of,  261. 

devolution  of,  20,  21,  26,  542. 
And  see  Tbkm — ^Moktgagb. 

Cheltenham,  manor  of,  539. 

Childeen,  status  of,  as  to  nationality,  327  n. 

relieved  in  equity  against  defective  execution  of  power, 
420. 

Civil  death,  120. 

Civil  list,  57  n. 

Clekgyman,  bankruptcy  of,  86  and  n. 

Codicil,  alteration  in  will  by,  266. 

Collateral  relations,  90,  95,  247. 

Collation,  481. 

Commendation,  in  feudalism,  13  n. 

Commissioners,  Keal  Property,  Treasury,  etc. — See  Real  Property, 
&o. 
for  taking  acknowledgments. — See   Acknowledg- 
ment OE  Deeds. 

Committee  of  lunatic,  323,  324. 

covenant  for  title  by,  669. 

Common,  rights  of,  31,  63,  82,  461,  462. 

pass  on  conveyance  of  land,  462. 
appendant,  461. 
appurtenant,  465. 
in  gross,  480,  482. 
fields,  42,  154,  461,  492,  493. 

inclosure  of,  63. 
when  copyholds  enfranchised,  523. 
prescription  as  to,  645. 

Common  forms,  679. 

Common  Law,  founded  on  custom,  9  n. 

rights  opposed  to  equitable,  171  .517. 
construction  of  conveyance,  mortgage,  &c. — See  Con- 
veyance, &c. 
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Common  Pleas,  Court  of,  9  n.,  102. 

Common,  tenancy  in,  144,  148 — 151. 

of  copyholds,  521. 

Community,  tribal  and  village,  461,  492. 

Commutation  of  tithes,  487. 

of  manorial  rights,  498,  519  n.,  524  and  n. 

Companies,  joint-stock,  329,  330. 

mortgage  of  lands  by,  633. 

Compensation  for  improvements,  577 — 580,  607  n. 

for    damage    done    by    game    or    unreasonable    dis- 
turbance, 579. 
power  to  charge  holding  with  repayment,  580. 

Composition  with  creditors,  301. 

Compulsory  registration. — See  Registeeed  Land. 

Concealed  fraud,  limitation  in  cases  of,  641 

Condition  of  re-entry  for  non-payment  of  rent,  366 — 369,  560 — 565. 
\  a  "  usual"  covenant 

in  a  lease,  557  n. 
leave   of  court  under  emergency  legislation, 

367  n. 
formerly  inalienable,  368. 
attached  to  the  reversion,  368,  369,  559,  560. 
severance  of  reversion,  564,  565. 
enforcement  of,  561. 

demand  or  notice  required,  366,  561  and  n. 
on  breach  of  covenants,  560,  565. 

not  a  "  usual  "  cove- 
nant, 557  n. 
effect  of  licence  for  breach  of  covenant,  563. 
effect  of  waiver,  564. 
effect  on  underlessee,  573  and  n. 
aimexed  to  registered  land,  707  n.,  725. 

Conditional  gift,  95,  740. 

conveyance,  161,  599. 
surrender,  622,  623. 

CoNFiKMATiON,  Conveyance  by,  168,  228. 

by  lord  or  heir,  of  grant  by  tenant,  69  and  n. 
of  lease  by  reversioner  or  remainderman,  427. 

Consent  of  protector,  107 — 109,  and  nn.,  383. 

as  to  copyholds,  515,  533. 

And  see  Peotectoe  of  Settlement. 

CoNSiDEEATiON  required  for  simple  contract,  160. 

on  feoffment  after  the  Statute  of  Uses,  158,  182,  219. 

a  deed  said  to  import  a,  160. 

receipt  for,  674,  688,  690. 

marriage  is,  228  n.,  658. 

trust  implied  by  absence  of,  193. 

on  sale  of  reversion,  658. 

valuable,  80,  160,  228,  310. 
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Consolidation  of  securities,  634,  635  and  n. 

CoNSTBUCTiON   of    particular  documents. — See  Mortgage,   Will, 
&o. 

CoNSTEUCTivE  trust,  194,  200. 

Contempt  of  Court,  173. 

Contingent  remainders,  385 — 407. 
conveyance  of,  398 — 400. 

by  married  woman,  337  n. 
by  trustee  in  bankruptcy,  457  and  n. 
creation  of,  rules  for,  391—397,  444 — 453. 

when  legal  estate  outstanding,  453. 
by  will,  453. 
incidents  and  nature  of 

abolition  and  revival  of,  386  n. 
definition,  388,  390. 
formerly  illegal,  386. 
destruction  of,  393,  400—405,  444. 

in  copyholds,  535,  536. 

in  equitable  estate,  406. 

prevented  by  statute,  394,  400,  403,  444. 

conveyance   to   trustees,   404, 

405  and  n. 
right  of  entry  supports,  401. 
descent  of,  398. 

equitable  estates,  of,  405—407,  452,  453. 
vesting  of,  393—395. 
class  of  children,  to,  453  n. 
copyholds,  of,  535,  536. 

compared  with  executory  interest,  386,  390,  409,  435,  436. 
vested  remainder,  390. 

Contingent  Remainders  Act,  1877. — See  stat.  40  &  41  Vict.  u.  33. 

Contract,  debts  by  simple,  304 — 306. — ^And  see  Debts. 
cannot  bar  estate  tail,  112. 
in  writing  requires  consideration,  160. 
for  a  lease,  sale. — See  Agreement. 
by  married  woman,  infant,  &c. — See   WiTE — Infant, 

&c. 
by  tenant  to  pay  tithes,  487  n. 

as  to  compensation,  577 — 579. 
not  to  exercise  powers,  431. 

by  tenant  for  life,  void,  131. 
stamps  on,  200  n. 
to  mortgage,  not  specifically  enforced,  655. 

Conveyance : 

modes  of,  167. 

bargain  and  sale,  213 — 217,  227. — ^And  see  Bargain  and 

Sale. 
confirmation,  168,  228. 
covenant  to  stand  seised,  227. 
deed,  165,  217. 
exchange,  168,  228. 

feoffment,  154 — 158,  226. — And  see  Feoffment. 
fine  and  recovery,  167. — And  see  Fine. 
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Conveyance  : 
modes  of : 

lease  and  release,    168,   211,   225.— And  see  Lease  and 

Release. 
power,  by  means  of,  229,  437.— And  see  Poweks. 
release,  211,  217,  228. 
surrender,  168,  228 

of  copyholds,  513  sq. — And  see  Copyholds. 
uses  to,  76,  220,  227.— And  see  Uses. 
vesting  declaration,  206,  438. 

order,  207. — And  see  Vesting  Order. 
form  and  effect  of,  211 — 229,  673 — 695. 

covenants  for  title  in. — See  Covenants  for  Title. 

fraudulent,  80,  310. 

innocent,  225. 

meaning  of,  in  Conveyancing  Act,  668  n.,  683,  684. 

Land  Transfer  Act,  224  n.,  225  n. 
passes  advantages  not  strictly  appurtenant,  466,  482. 
advowson  appendant,  483. 
common,  rights  of,  462. 

estate  and  interest  of  conveying  party,  682,  685. 
highway,  soil  of,  463. 
seignory,  460. 
tithes,  487. 
title  deeds,  678  n. 
registration  of,  222,  223. — And  see  Middlesex,  Yorkshire. 
stamps  on.^See  Stamps. 

voluntary,  80,  81  and  n.,  310,  311.— And  see  Voluntary 
Conveyance. 
by  or  to  particular  classes  of  persons  : 
Crown,  167  n. 
executor  to  devisee  or  heir,  89,  146,  238,  239. 

purchaser  from  testator,  278. 
executory  devisee  for  debts  of  testator,  436  n. 
infant,  226,  320. — And  see  Infant. 
joint  tenant  or  tenant  in  common,  147,  150. 
life  tenant,  married  woman,  mortgagee. — See  Life  Estate, 

Wife,  Mortgagee. 
self,  220,  221. 
of  particular  classes  of  property  ; 
advowson,  483. 

condition  of  re-entry,  benefit  of,  368. 
copyholds. — See  Copyholds,  Admittance,  Surrender. 
freehold,  at  common  law,  153  sq.,  167  sq. 

when  in  settlement. — See  Settled  Land. 
incorporeal  hereditaments,  459,  466. 
registered  land. — See  Registered  Land. 
reversion  or  remainder,  estates  in,  363,  369,  370,  374. 
tithes,  486. 

CoNVBYANfiNG  Aets. — See  stats.  44  &  45  Vict.  c.  41  ;  45  &  46  Vict. 
c.  39  ;  55  &  56  Vict.  c.  13. 

Convicts,  324,  325. 

Coparceners,  descent  amongst,  243,  252,  388  n. 
partition  between,  244  n. 

Copyhold  Acts,  1852  to  1894. — See  Index  of  Statutes. 
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Copyholds : 

conveyance  of,  513  sq.,  525  sq. 

admittance  and  surrender. — See  Admittance,  Suebender. 

bargain  and  sale,  527  n. 

common  law,  destroys  lord's  power  to  grant  by  copy,  526. 

covenants  for  title  on,  667. 

customary  recovery,  514. 

forfeiture  and  re-grant,  514. 

lease  of,  506,  507  and  n. 

married  woman,  by,  528,  529. 

mortgage  of,  622,  623. 

by  deposit,  625. 

sale  of,  title  on,  531. 

after  enfranchisement,  651. 
covenants  for  title  on,  667. 
by  tenant  for  life,  535,  537. 

settlement  of,  532. 

vesting  declarations  not  applicable,  206  n. 

will  of,  28  n.,  511,  529,  530. 
devolution  of,  28  n.,  518. 

curtesy  and  freebeneh,  538,  539. 

equitable  estate,  534  n. 

escheat,  519. 

estate  of  mortgagee,  623. 

estate  of  trustee  and  cestui  que  trust,  533. 

estate  tail,  514. 

seizure  quonsque,  530,  531,  537. 

under  Land  Transfer  Act,  516,  518. 
enfranchisement  of,  522 — 524  and  nn. 

common,  rights  of,  523. 

commutation  of  manorial  rights,  519  n.,  524  and  n. 

Crown,  belonging  to,  522  n. 

curtesy  and  dower,  effect  on,  539. 

sale  of  enfranchised  copyholds,  651. 

tenant  for  life,  by,  522  n. 
estates  in,  500,  505. 

analogous  to  freeholds,  510  sq. 

contingent  remainder,  535,  536. 

equitable,  531—533. 

executory  interest,  536 — 538. 

for  life,  501,  510,  522  n. 

in  fee  simple,  511,  518. 

in  tail,  511—515,  517. 

equitable,  532,  534. 

joint  tenancy,  521. 

married  woman,  528,  529,  538,  539. 
equitable,  534,  535. 

pur  autre  vie,  515,  516. 

remainders  of,  535,  536. 

uses  and  trusts  of,  531 — 533. 
incidents  and  tenure  of,  491,  518 — 521. 

definition,  491. 

fealty,  518. 

fines,  501,  510,  529,  531. 

on  admittance  of  purchaser  from  executor,  538. 

of  joint  tenants,  521. 
on  devolution  of  equitable  estate,  533  n. 

forfeiture,  507. 

heriots,  519 — 521  and  n. 
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Copyholds : 

incidents  and  tenure  of  : 

included  in  real  estate,  28,  503. 
liability  of,  for  debt,  28  n.,  512,  516—518. 
mines  and  timber  on,  506. 
origin  of,  27,  42,  491. 

growth  of  law  of,  491  sq. 

Bracton's  account,  495,  496. 

Littleton's  account,  499. 
quit  rent,  519  and  n. 
recovery  of  possession,  27,  501,  502,  512. 
registration  of  title  to,  698. 
seisin  in  the  lord,  505,  506,  531. 
Statute  of  Uses  does  not  apply,  531 
suit  of  Court,  519. 
waste,  507. 

CoEPORATioN,  319,  320,  328—331. 
definition,  77  n. 
sole,  19  n. 

CoKPOREAL  things,  4,  5,  8. 

hereditaments,  30 — 32. 

now  lie  in  grant,  217,  363. 

Costs  of  protecting  settled  land,  130  n. 
of  renewing  lease,  577. 
mortgagee's,  601  n.,  610  n.,  620,  738. 
vendor's,  649,  659  n. 
purchaser's,  650,  659  n. 
of  conveyancing,  678 — 680  and  nn. 
of  rectifying  register,  730 — 738. 

COTARII,  42. 

CoTJNTBBPABT  necessary  on  lease  under  Settled  Land  Act,  127  n. 
stamp  on,  549. 

Counties  Palatine. — See  Palatine. 

County  Courts,  jurisdiction,  in  equity,  207. 

as  to  mortgages,  610  n.  620  n. 
partition,  151  n. 
receiver,  appointment  of,  314  n 

Coukt  of  the  King,  9  n.,  46,  495,  501. 
suit  of,  49,  52,  56,  58,  619. 
payment  into,  of  capital  money,  129. 
customary,  499,  525,  526. 
rolls,  491,  498,  526. 
search  of,  663. 
baron,  45,  49,  58,  498,  525. 

CouET  of  Probate,  21,  233,  263. 

of  Chancery.--See  Chancery. 
of  Wards  and  Liveries,  65  n. 

Covenant  with  tenant  in  villenage,  effect  of,  17  n. 
defined,  18  n. 
to  stand  seised,  193,  227. 
in  void  deed,  162  n. 
voluntary,  not  enforced  in  equity,  193. 
■      restrictive,  198,  477,  570,  572  n. 
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Covenant  with  self  and  another,  220  n. 
on  grant  of  rent-charge,  477. 
to  indemnify  lessee,  .557. 

personal,  in  a  mortgage,  602. — And  see  Mortgage. 
to  surrender  copyholds,  623,  667,  668  n. 
to  produce  title  deeds,  660  n.,  661  n. 
in  a  lease,  557 — 564  and  nn.,  572  n. 
"  usual,"  556  n. 
running  with  the  land,  558. 
not  to  assign  or  sub-let,  553 — 555  and  nn. 
re-entry  on  breach  of,  557  n.,  560 — 565. 
against  registration,  691  and  n. 
implied  in  registered  charge,  714,  715. 
Covenants  for  title,  666—669,  674. 

by  mortgagor   667,  668. 

by  settlor,  669. 

by  trustees,  667,  669. 

by  married  woman,  668  n. 

statutory,   668,   669,   682,   683,   686.— And  se.^ 

Beneficial  Owner,  Mortgagee,  &c. 
on  sale  of  copyholds,  667. 
of  leaseholds,  668. 
implied  by  certain  words,  669,  670. 
in  lease,  670,  671. 
Creditors,  conveyances  to  defraud,  80,  178,  310. 
of  trustee,  bound  by  trust,  192. 
rights  against  land,  82 — 84. 

subject  to  powers,  415. 
under  judgment. — See  Judgment  Debts. 
in  bankruptcy. — See  Bankruptcy. 
may  witness  a  will  containing  charge  of  debts,  260. 
specialty  and  simple  contract,  83,  84,  302 — 306. 
of  married  woman,  343. 

relieved  in  equity  against  defective  execution  of  power, 
420. 
And  see  Debts. 

Crown  debts,  84,  287  and  n.,  307—310  and  nn. 
death  duties  are,  282  n. 
affecting  estate  tail,  312,  313. 
equitable  estates,  317. 
claim  for  dower,  351. 
leaseholds,  569. 
interest  of  mortgagee,  627. 
search  for,  318,  663. 
licence  in  mortmain,  77,  78,  329. 

to  bore  for  petroleum,  81  n. 
forfeiture  and  escheat  to  the,  49,  50, 57  and  n.,  58,  77,  325, 326. 

of  registered  land,  707  n. 
conveyance  to  or  by,  167  n. 
limitation  of  rights  of,  56  n.,  643,  646. 
lands,  57  n.,  330,  646. 
copyholds,  522  n. 
grants,  title  to  be  shown  to,  651. 

may  reserve  rent  out  of  incorporeal  hereditaments,  479  n. 
estates  tail  granted  by,  110. 
entitled  to  soil  of  tidal  rivers  and  seashore,  464. 
rights  over  mines,  81  n. 

seashore,  ''fll. 
Cultivation  of  land,  Kl  n. 
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Curtesy,  tenant  by,  334,  335. 

sale  or  lease  by,  336. 
of  gavelkind  lands,  60  n.,  335. 

as  affected  by  the  new  law  of  inheritance,  335  n.,  757 — 764 
of  equitable  estates,  341,  344. 
of  separate  estate,  345,  346. 
of  copyholds,  538. 
of  incorporeal  hereditaments,  760. 
registered  notice  of  estate,  726. 

Custody  of  documents,  undertaking  for  safe,  660,  661. 

Custom,  59—62,  491,  499,  507. 

tithes  not  subject  to,  487. 
heriot,  521  n. 

to  entail  copyholds,  513,  514. 
to  devise  freeholds,  75,  257,  432. 

Customaky  devises,  432. 

court,  525,  599. 
heir.— See  Heik. 
freeholds,  507—509. 

no  registration  of,  698. 
recovery,  514. 
bargain  and  sale,  527. 

Cr  Pres,  doctrine  of,  448. 

D. 

Damages,  24,  25. 

for  waste  by  tenant  for  life,  122. 

Dauqhtbks,  descent  to,  89,  90,  242. 

De  Bonis,  Statute. — See  stat.  13  Edw.  I.  c.  1. 

Death,  will  speaks  from,  267. 
civil,  120. 
without  issue,  in  gift  by  will,  271,  272. 

Debentukes,  600  n.,  633  n. 

Debts,  liability  of  fee  simple,  83. 

in  cases  of  escheat,  58. 

on   charge   by  will,   276,   277   and  n., 

303,  305,  436  n. 
in  hands  of  devisee,  or  of  heir,  83,  302— 

304. 
in  hands  of  personal  representatives, 

232,  276,  305. 
on  bankruptcy. — See  Bankruptcy. 
to    judgment.    Crown,    specialty,    and 
simple  contract. — See  Judgment,  &c. 
of  estate  tail,  311,  312. 

in  copyholds,  517. 
of  estate  for  life,  313. 
of  estate  pur  autre  vie,  139,  313. 
of  equitable  estates,  199,  313 — 316  and  nn. 
of  copyholds,  28  n.,  516,  518. 
of  leaseholds,  568,  569. 
of  mortgagee's  interest,  627. 
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Debts,  liability  of  mortgagor's  interest,  606. 
of  record,  308  and  n. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

276—278  and  n. 
insolvent  estate  of  deceased  debtor  may  be  administered  in 

bankruptcy,  307. 
creditors  who  now  stand  in  equal  degree,  304,  305. 
sale  or  mortgage  for  payment  of,  by  executory  devisee,  436  n. 
limit  to  the  recovery  of,  643. 

Declaration  of  title.  Act  for,  697  n. 

vesting  property  in  new  trustees,  206,  438. 
of  trust,  must  be  in  writing,  200. 

stamp  on,  201  u. 

of  term,  589. 

of  last  day  of  lease,  on  mortgage,  624. 

Deed,  32,  160—166. 

necessity  and  effect  of,  at  common  law,  160. 

parties  to  a,  163. 

construction  of,  119,  273. 

execution  by  sealing  and  delivery,  161. 

conditional,  as  an  escrow,  161. 
alteration  or  destruction  of,  161,  162. 
whether  signing  necessary  to,  166. 
poll  or  indented,  163,  164. 
stamp  on,  164  n. — And  see  Stamps. 
of  grant,  32,  217,  226. 

consideration  unnecessary,  160. 
of  arrangement  with  creditors. — See  Akkanoement. 
required  to  transfer  incorporeal  hereditaments,  32,  212,  217, 
459,  483. 

to  effect  partition,  150,  244. 

to  convey  freeholds,  153,  226. 

to  evidence  feoffment,  165,  226. 

to  convey  reversion  or  remainder,  363,  374. 

to  convey  advowson  in  gross,  483. 

to  create  rent-service,  364,  365. 

for  a  bargain  and  sale  of  freeholds,  216. 

for  exchange  or  surrender  of  freeholds,  228. 

for  grant  of  rent-charge,  468,  571. 

for  assignment  of  lease,  565,  566. 

for  leases,  365,  546,  547. 

under  Settled  Land  Act,  127. 

for  surrenders,  587. 

for  instruments  disposing  of  registered  land,  711,  716i 
disentailing.' — See  Disentailing}  Assurance. 
exercise  of  power  by,  417 — 419. 
inrolment  of,  register  of. — See  Inrolment,  &c. 
production,  custody,  deposit  of. — See  Title-Dbeds. 

DeLTVEBy  in  execution,  of  goods,  288. 

of  land,  288,  292  and  n.,  294,  296. 

order  for  sale  after,  295,  296. 
held  in  trust  for  debtor,  313  and  n., 
315,  316. 
of  deed,  161. 

DbiUNd  for  rent,  366,  367 
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Demandant,  100—102. 

Demesne,  meaning  of,  37  and  n.,  39  n. 
the  lord's,  42,  466,  505. 

cultivated  by  villeins,  493,  494. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  670,  671. 

Denizen,  326  n. 

Deposit  of  percentage  of  purchase  money,  664  n. 

of  deeds,  equitable  mortgage  by,  624,  625,  631,  632. 
of  land  certificate,  718. 

Descent  of  estate  in  fee  simple,  87 — 91,  240  .si;, 
gradual  progress  of  the  law  of,  89 — 91. 
stock  of,  241,  242,  250  s}.,  275,  753—756. 
alterations  in  law  of,  29,  138,  241,  246 — 249,  753. 
to  widow,  246. 

to  and  from  aliens,  326  and  n.,  328  and  n. 
to  executors.    See  Executors,  Devolution  to. 
of  advowson,  485. 

of  estate  tail,  93,  115,  245. — And  see  Tail,  Estate. 
of  estate  of  trustee,  146,  202,  203,  255,  256,  278. 

in  copyholds,  533. 
of  estate  of  mortgagee,  255,  256,  605. 

in  copyholds,  623. 
estate  pur  autre  vie,  138. 
of  estate  of  married  woman,  336,  346. 
of  gavelkind  lands,  59,  201. 
of  borough-English  lands,  61  and  n.,  201. 
of  equitable  estate,  201 ,  606. 

in  copyholds,  606. 
of  vested  remainder  or  reversion,  383. 
of  executory  interest,  436. 
of  contingent  remainder,  398,  399. 
of  incorporeal  hereditaments,  478,  479. 
of  tithes,  486,  487. 
of  copyholds. — See  Cofyholds,  Devolution  or. 

Determinable  life  estates,  135,  140. 

Devise. — See  Will. 

Devisee,  equitable  interest  of,  238,  276. 

Disabilities,  time  allowed  for,  621  and  n.,  638,  639,  646. 

Disclaimer,  by  heir  at  law,  88,  89. 

of   particular  estate,   contingent   remainder  not  now 

destroyed  by,  403. 
by  married  woman,  337  n. 
of  power,  431. 

of  property  of  bankrupt,  478,  570. 
renunciation  of  probate  is,  237. 

Discovery  in  equity,  175  and  n. 

Disentailing  assurance,  requisites  of,  106 — 110. 
enrolment  of,  102  and  n.>  104, 
search  for,  662. 
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Disentailing  assurance  of  money  directed  to  be  laid  out  on  land, 
197. 
substituted  for  common  recovery,  102. 

for  fine,  104. 
of  lunatic's  estate,  324  n. 
of  copyhold  lands,  532. 
of  equitable  estate,  199. 

Disseisor,  whether  bound  by  equities,  192  n. 

Distress,  364—366. 

leave  of  Court  under  emergency  legislation,  366  n. 

to  compel  the  performance  of  feudal  services,  68,  364. 

for  rent,  364—366,  471. 

for  rent  seek,  467. 

for  rent  charge,  470—472,  475. 

for  rent  reserved  by  underlease,  571. 

for  tithe  rent-charge,  488  and  n. 

exemptions  from,  365,  366. 

clause  of,  470,  475. 

statutory  powers  of  distress,  471. 

Dockets  of  judgments,  290. 

Domesday  Survey,  41 — 44,  493. 

Dominant  tenement,  644. 

Donative  advowsons,  481. 

DoNOK  and  Donee,  94. 

Double  possibilities,  395,  396  and  n.,  446. 

Dower,  350—357,  761. 

release  of,  by  fine,  351. 

of  equitable  estates,  351,  355,  425. 

of  joint  estates,  none,  351. 

of  gavelkind  lands,  60  n.,  352. 

of  copyholds,  538,  539. 

under  old  law  independent  of  husband's  debts,  351 

old  method  of  barring,  352. 

under  the  Dower  Act,  354—356,  425. 

barred  by  jointure,  353. 

declaration  against,  355,  425  n. 

modem  method  of  barring,  424,  425. 

uses  to  bar,  180,  425,  750. 

proceedings  by  widow  to  enforce,  356. 

formerly  defeated  by  assignment  of  attendant  term,  591. 

registered  notice  of,  726. 

assignment  of,  356,  357. 

tenant  in,  no  powers  given  by  Settled  Land  Acts  to,  357. 

Draining,  133  n. 

Drunken  persons,  capacity  of,  323. 

Duty. — See  Estate  Duty,  &c. 

E. 

Easements,  465. 

grant  of,  by  general  words,  465,  466,  674,  684. 
pass  on  conveyance  of  land,  681,  684,  685. 
right  to,  by  prescription,  644,  645. 
registration  of  title  to,  706  n.,  707  n.,  733. 
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Ecclesiastical  courts,  jurisdiction  over  chattels  on  death,  21  and  n. 

over  breach  of  faith,  180  and  n. 
over  wills  of  personalty,  233,  263. 
corporations,  577  n. 

conveyance  or  lease  by,  329. 

Educational  association,  conveyance  to,  79  n. 

Ejeotkent,  action  of,  66  n. 

allowed  to  copyholder,  502,  503. 
of  mortgagor  by  mortgagee,  604. 

Eldest  son,  descent  to,  87,  105,  243. 

Eleoit,  writ  of,  288—290,  292,  295,  296,  313. 
affecting  copyholds,  516,  517. 
leaseholds,  568. 
estate  tail,  311. 
executory  interest,  415. 
equitable  estate,  294  n.,  314,  315. 
reversion  or  remainder,  456,  457. 
reversion  on  a  lease,  456  n. 
property  subject  to  power,  415. 
estate  by,  292  n.,  294  n.,  295—297. 

compared  with  estate  of  chargee  of  registered  land, 
737. 

Emblements,  135,  544. 

ENCLOstrBB. — See  Inclosueb. 

Enebanchisbmbnt  of  copyholds,  130  n.,  522—524  and  nn.— And  see 
Copyholds. 
length  of  title  to  be  shown  after,  651. 

Enlargement  of  base  fee,  109  and  n.,  110. 
of  long  terms,  594,  595. 

Enrolment. — See  Ineolment. 

Entail.^ — See  Tail. 

Entireties,  husband  and  wife  took  by,  339. 

Entirety,  estate  of  coparcener,  244. 

Entry,  freeholder's  right  of,  against  trespasser,  66. 
forcible,  is  prohibited,  66  n. 
by  and  against  feofEee,  154  n.,  155,  157  n.,  165. 
required  for  other  assurances,  167 — 169. 
for  a  lease,  168,  211,  212,  551. 

right  of,  supported  by  a  contingent  remainder,  401. 
taken  away  by  descent  cast,  157  n. 
conveyance  of,  by  married  woman,  337  n. 
bar  of,  621,  638. 
power  of,  to  secure  a  rent-charge,  471. 
by  proprietor  of  registered  charge,  715. 
by  registered  proprietor,  732. 
WK.p  60 
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Equttaele  assets,  303. 

estate,  171  sq.,  183,  190,  209. 
origin  of,  178  sq. 
modem,  190,  191. 
real  and  personal,  194. 
creation  of,  193,  199. 
restrictions  on,  198. 
aUenation  of,  199,  606. 
title  to,  209. 

registration  of,  699. 
contingent  remainders  in,  406,  407,  451 — 453. 
liable  to  debts,  199,  313—316  and  nn. 
will  of,  199,  257,  432. 
descent  of,  194,  201,  606. 

in  copyholds,  533. 
belongs  to  purchaser,  196. 
escheat  of,  201,  202. 
forfeiture  of,  202. 
curtesy  of,  341,  344. 
dower  of,  351,  355,  425. 
limit  to  the  recovery  of,  740,  741. 
of  heir  or  devisee,  238. 
efieot  of  bankruptcy  on,  316. 
of  wife. — See  Sepaeatb  Estate — Wife. 
in  freeholds,  340. 
in  copyholds,  534,  535. 
in  leaseholds,  575. 
under  agreement  for  a  lease,  128  n.,  197,  426,  547, 

648. 
under  marriage  articles  or  contract  for  sale,  196, 

197. 
in  a  rent-charge,  470. 
in  copyholds,  531 — 534. 

descent  of,  533. 
in  mortgaged  lands. — See  EQinry  of  Redemption. 
tenant  for  life,  198,  199. 

in  copyholds,  535. 
relief. — See  Chanoeey,  Cotibt  of. 
execution,  314,  315. 

against    equitable    reversion    or    remainder, 
457  n. 
jointure,  354. 

mortgage,  603  n.,  624,  625,  631,  632. 
lien,  625,  632. 
waste,  123. 

by  tenant  subject  to  executory  limitation,  414. 

Equity,  171  sq. 

a  distinct  system,  171. 

meaning  and  rules  of,  171,  174,  195,  629. 

jurisdiction. — See  Chanceky,  Coubt  of. 

rules  of,  now  to  prevail,  177,  178. 

follows  the  law,  194. 

to  a  settlement,  wife's,  340  and  n.,  575. 

EQT7ITY  of  redemption,  600,  605  sq. 
origin  of,  175  n.,  600. 
clog  on,  601. 

cannot  be  excluded  by  agreement,  601. 
is  an  estate  in  the  land,  602,  606,  607. 
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Equity,  devolution  on  death,  606. 
alienation  of,  606. 
foreclosure  of,  611. 
enforced  by  redemption  action,  620. 
lost  by  lapse  of  time,  620. 
mortgage  of,  624,  628. 

dangers  of  dealing  with,  63o.' — And  see  Foreclostjbe,  Mort- 
gage. 

Eerors  in  register,  730,  731. 

Escheat,  41. 

tenant  by  knight's  service,  49. 

in  socage,  52. 
on  gift  to  corporation,  54. 
for  felony  or  treason,  50,  202,  325. 
abolished,  56. 
affected  by  sub-infeudation,  72,  73. 
modern  law  as  to,  56 — 58  and  nn.,  255. 
of  estate  of  trustee  or  mortgagee,  58  n.,  203. 
of  equitable  estate,  201,  202. 
of  incorporeal  hereditament,  479,  480. 
of  copyholds,  519. 

when  enfranchised,  523. 
effect  of  land  registration,  707  n. 

Escrow,  161  and  n. 

EscUAOE,  47  and  n.,  53  n. 

Estate,  6  sq.,  117. 

real  and  personal,  26' — 30,  541,  542. 

classification  of,  65. 

of  freehold,  65,  66. 

of  inheritance,  65,  117. 

in  fee,  tail,  for  life. — See  Fee,  &c. 

creation  of,  must  be  in  writing,  164. 

by  deed,  165. 
limitation  of. — See  Words  op  Limitation. 
legal,  equitable,  trust. — See  Legal  Estate  ;    Eqititable 

Estate  ;  Trust. 
taken  by  trustees  under  a  will,  274,  275. 
passes  on  conveyance,  682. 
by  wrong,  157,  158,  637  n. 
at  will,  183,  505,  544. 
of  wife. — See  Wife. 
settled. — See  Settled. 
determinable  life,  135,  140. 

pur  autre  vie,  137 — 143. — ^And  see  Pun  Autre  Vie. 
by  elegit,  295 — 297. — And  see  Elegit. 
in  autre  droit,  588. 
particular,  361,  371,  391—394,  400. 
one  person  may  have  more  than  one,  375. 
in  remainder,  reversion,  future. — See  Remainder  ;   Rever- 
sion ;  Perpetuities. 
arising  on  execution  of  statutory  power,  437,  438. 
in  incorporeal  hereditaments,  473—^75,  478. 

in  advowson,  485. 

in  tithes,  486. 
copyhold. — See  Copyholds. 
of  mortgagee  and  mortgagor,  604  sq. 
clause,  674,  685,  686,  750. 

50—3 
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Estate  duty,  283—285  and  n.,  455. 

after  voluntary  conveyance,  81  u. 

on  death  of  joint  tenant,  145  n. 

on  property  subject  to  power,  456. 

rates  of,  283  n. 

charge  of,  285. 

purchaser  should  require  discharge,  654. 

on  registered  land,  706  n.,  723. 

Estoppel,  lease  by,  552,  553,  607  n.,  670. 
by  recital,  689  n. 

Evidence  of  title,  649  sq. — ^And  see  Title. 
unstamped  instruments,  81  n. 

Exchange  and  entry,  168  and  n. 

of  settled  land  by  tenant  in  tail,  114. 

by  tenant  for  life,  128,  129  and  n. 

under  powers  in  settlement,  427 — 429. 
implied  effect  of  the  word,  669. 
carried  out  by  deed  of  grant,  228. 
under  order  of  Board  of  Agriculture,  228. 

Exchequer,  Court  of,  9  n. 

Execution  of  a  deed,  161. 

of  a  trust,  182,  196. 
equitable,  314,  315,  457  n. 

against  land,  24  n.,  288 — 290. — And  see  Elegit  ;  Judg- 
ment Debts. 
process  of,  24  and  n. 

leave  of  Court  under  emergency  legislation, 
299  and  n. 

Executors,  rights  and  duties  of,  20,  21,  232—239. 

devolution  to,  of  term  of  years,  20,  21,  233,  567. 
of  chattels,  20,  21,  233. 
of  fee  simple,  29,  76,  87,  88,  218,  231,  236, 

276. 
of  land  subject  to  escheat,  58. 
of  estate  tail,  115,  116,  239,  518. 

pur  autre  vie,  139,  236,  516. 
of  surviving  joint  tenant,  146. 
of  mortgagee,  265, 256,  278,  605. 
in  copyholds,  623. 
of  mortgagor,  605. 
of  trust  estate,  146,  202,  256,  278. 
of  estate  contracted  to  be  bought,  196. 

to  be  sold,  278. 
of  equitable  estate,  201,  236. 

in  copyholds,  533. 
of  wife's  separate  estate,  346. 
of  reversion  or  remainder,  383. 
of  contingent  remainder,  399. 
of  property  subject  to  power  of  appoint- 
ment, 416. 
of  rent-charge,  479. 
of  next  presentation  to  benefice,  484. 
of  advowson,  485. 
of  tithe  rent-charge,  488. 
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Executors,  copyholds  do  not  devolve  on,  516,  578. 
may  be  witness  to  will,  260. 
of  tenant  for  life,  right  to  emblements,  135. 

apportionment  of  rent,  136,  137. 
of  trustee,  are  bound  by  trust,  192. 
joint  executors,  232,  234,  237. 
assent  of,  to  specific  bequest,  235,  236,  567. 

to  devise,  238,  239,  276. 
derive  title  from  will,  234. 
renunciation  of  probate  by,  234,  237. 
survivorship  of  office  of,  235. 
can  sell  real  estate,  232,  237,  276  sq. 
where  they  may  sell  or  mortgage  to  pay  debts,  232,  233, 

■  276—278  and  n. 
directions  to,  to  sell  land,  432 — 434,  536. 
exoneration  of,  from  liability  to  pay  rent-charges,  477  n. 
from  rents  and  covenants  in  leases,  567  n. 
may  hold  in  avtre.  droit,  588. 

Executors,  Administrators,  and  Assigns,"  effect  of  grant  to, 
219  and  n. 

Executory  devises. — See  Executory  Interest. 
trust,  195—197  and  n. 

of  copyholds  for  heir,  533  n. 
interest,  409  sq. 

definition  of,  409. 
transfer  of  seisin  by,  410 — 413. 
t  creation  of,  under  Statute  of  Uses,  409 — 413. 

by  will,  432—434. 
limit  to.— See  Perpetuities. 
where  preceded  by  estate  tail,  441. 
compared  with  contingent  remainder,  386,  390,  409,  435. 
will  be  construed  as  a  remainder  if  possible,  413. 
waste  by  tenant,  subject  to,  414. 
bar  of,  by  fine,  409  n. 
alienation  of,  436. 
devolution  of,  436. 

estates  under  statutory  powers,  437,  438. 
executory  limitations  to  take  effect  on  failure  of  issue, 

442. 
in  copyholds,  536 — 538. 
of  married  woman,  conveyed  by  deed  acknowledged,  37  n. 

Exoneration  of  mortgaged  estate,  606,  607  and  n. 

of  estate  contracted  to  be  bought,  197  n. 

Expectation,  alienation  of,  70  n. 

Express  trusts,  193. 

limitation  of  actions  to  enforce,  641,  643. 

Extinguishment,  of  power,  423,  430. 
of  rent-charge,  473. 

F. 
Farming  leases. — See  Agricultural  Holdings. 

Father,  descent  to,  216,  247,  252. 

has  power  to  appoint  a  guardian,  321,  322  and  nn. 
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in  modem  time3,|54,  56,  58. 
from  tenant  in  tail,  115. 

in  socage,  52,  58. 
by  Imight's  service,  40,  48. 
for  life,  120. 

in  frankalmoign,  54,  63. 
for  term  of  years,  364. 
in  fee,  460. 
from  copyholder,  518. 
from  owner  of  rent-charge,  479. 
Fee,  meaning  of  term,  19,  36. 

tail. — See  Tail. 
Fee  Simple,  Estate  in,  6,  7,  65—91. 

creation  of,  155,  218. 

under  feudal  law,  39. 
equitable,  195. 
in  will,  119,  274. 
by  wrong,  158. 
nature  of  estate,  in  early  law,  375,  376. 
attornment  of  tenant  on  grant  of  seignory, 

460. 
tenure  of,  subinfeudation  forbidden,  40. 

gives  free  enjoyment,  67,  81,  82. 
alienation  of,    during    lifetime    of    tenant, 
67—75,  82—87,  156,  400. 
for  debts,  82,  83,  287—318. 
by  will,  16,  76.  t 

exceptions  to  right  of,  77 — 79. 
descent  of,  87 — 91,  240  sq. 
"  in  fee  simple,"  218. 
equitable. — See  Equitable  Estate. 
in  a  rent-charge,  474. 
in  copyholds,  505,  511. 
enlargement  of  long  term  into,  594,  595. 

of  base  fee  into,  109  and  n.,  110. 
Felony,  forfeiture  for,  49,  56  and  n. 
Females  inherit  together,  242,  251. 

postponed  to  males,  242,  247,  248. 
Feme  covert. — See  WuE. 
Feoffment,  31,  483. 

requisites  of,  154 — 157. 

consideration,  158. 
deed,  165,  226. 

for  estates  in  remainder,  372. 
livery  of  seisin,  154,  155,  166. 
writing,  165. 
might  create  an  estate  by  wrong,  157,  158. 
effect  of  the  Statute  of  Uses  on,  158,  183  sq.- — ^And  see 

Uses. 
none  of  future  estates,  392. 

by  infants  of  gavelkind  lands,  60,  165,  226,  320. 
by  idiots  and  lunatics,  323  n. 
by  corporation,  330  n. 
by  tenant  in  tail  or  for  life,  157,  158. 
may  still  be  used,  226. 
conveyance  of  reversion  by,  362,  363. 
warranty  of  title  by,  647,  648 
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Feudal  system,  introduction  of,  13 — 15,  38. 
main  features  of,  13  n. 

change  of  tenure  in,  26—28,  44—46,  54—58. 
on  the  continent  of  Europe,  13  n. 
difference  in  England,  13  n. 
regarded  grantee  as  taking  only  a  personal  interest, 

68,  375,  376. 
tenancies  become  hereditary,  19,  38,  68. 
opposed  to  alienation,  68,  399. 

Fieri  facias,  writ  of,  288,  568. 

Fine  on  conTeyanoe  of  copyholds. — See  Copyholds. 
conveyance  by,  73  n.,  167. 

attornment  compelled  on,  370. 

necessity  of  seisin,  1 68. 

of  reversion,  369. 

of  lands  of  wife,  62  n.,  337. 

to  bar  dower,  351. 

contingent  remainder,  398. 
estate  tail,  96  n.,  103  and  n.,  104 
executory  interest,  408  n. 
feudal,  70. 

on  alienation  by  tenant  in  capite,  40  n.,  49  n. 
on  leases  of  settled  land,  127. 

on  renewal,  576. 
search  for,  662. 

PlRB,  relief  against  forfeiture  for  non-insuranoe,  561  n. 
power  to  insure  against,  in  mortgages,  614. 

FoBClBLE  entry  on  land  prohibited,  66  n. 

FoRECLOStTRE,  610,  611. 

court  may  direct  sale  of  property  instead  of,  611. 
by  proprietor  of  registered  charge,  715,  716. 
stamp  on,  611  n. 
effect  ©f  emergency  legislation  on,  615  and  n.,  618. 

FOKESHOBE,  464. 

FoBFEiTTTRB  for  treason,  49,  50,  120,  180. 

abolished,  56  and  n.,  115  n. 
of  estate  tail,  98,  115  n. 
of  equitable  estate,  202. 
for  alienation  into  mortmain,  77,  78. 
for  waste,  122. 

copyholds,  507. 
for  feoffment  by  wrong,  158  and  n. 
on  account  of  outlawry,  49,  325. 
for  conveyance  to  alien,  327  and  n. 
for  non-payment  of  rent,  367,  573 — 575. 
for  breach  of  covenants,  573. — ^And  see  Condition  of 

Rb-entky. 
of  copyholds,  506,  507,  531. 

made  use  of  to  bar  an  estate  tail,  514. 
of  mortgagor's  estate  at  law,  175  n.,  599. 
of  registered  land,  707  n. 
relief  against,  367. 

for  undertenant,  573,  574. 
in  equity,  175  n.,  599. 
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Feakkalmoign,  47,  54,  55,  62,  63,  70,  519. 

Feankmarbiage,  69,  114. 

a  conditional  gift,  95. 

Fkaud,  equitable  relief  against,  175  n. 

concealed,  limitation  in  cases  of,  641. 

Featjds,  Statute  of. — See  stat.  29  Car.  II.  u,  3. 

Free  services,  16,  47 — 59,  495. 
tenure,  16,  37 — 64. 

incidents  of,  38,  39,  47—52,  65. 

at  present  time,  56 — 59. 
classification  of,  46,  47. 
Febeeekch,  538,  539. 

Febehold,  22,  65. 

not  devisable  at  common  law,  19,  75. 
customary  freeholds,  507 — 509. 
estates  of,  65  sq. 

determinable  life  estate,  135. 

estate  pur  autre  vie,  137. 
any  estate  of,  is  larger  than  estate  for  term  of  years,  65, 

586. 
heriots  on,  521  n. 

conveyance  of. — See  Convevakce. 
recovery  of,  at  common  law,  46,  66  n. 

limits  to,  638—642. 
alienation  of,  20,  27,  39,  40,  67—79. 
descent  of,  19,  20,  27. — ^And  see  Descext. 
length  of  title  on  sale  of,  651. 

Feeeholder,  37,  44,  66. 

remedies  of,  17. 

Freemen,  44,  50,  493,  495,  496,  512  and  n. 

Frtendly  societies,  mortgages  to,  620. 

Future  estates,  385. — See  Perpetuities,  Reversions,  Executory 
Interests. 

FuETHEE  assurance,  when  estate  and  power  are  concurrent,  424. 

Fyed,  14  n. 

G. 

Gavelkind,  59 — 61  and  nn. 
descent  of,  59  n. 

equitable  estate  in,  201. 

executory  trust  for  "  heir,"  533  n. 
tithes  cannot  be  held  by  custom  of,  487. 
curtesy  of,  60  n.,  335. 
dower  of,  60  n.,  352. 

conveyance  of,  by  infant,  60,  165,  226,  32a 
power  to  devise,  27  n.,  75,  257. 

Geneeal  residuary  devisee,  267. 

words,  465,  674,  747,  7-  0. 

reason  for  use  of ,  684,  685. 
devise  of  lands,  267,  268. 

executes  power  of  appointment,  423. 
passes  freeholds  and  leaseholds,  567. 
occupant,  138. 
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Gestation,  period  of,  included  in  time  allowed  by  rule  of  perpetuity, 
106  n.,  441. 

Gift,  conditional,  95. 

"  to  the  heir  of  A.,"  383  n. 
to  or  by  the  King,  167  n. 

Give,  word  used  in  a  feoffment,  155. 

warranty  formerly  implied  by,  647,  670. 
Glanvflle,  9. 
Goods. — See  Ciiatthls. 
Grakd  serjeanty,  50,  59. 

Grant,  deed  of,  32,  211,  217,  673,  687. 
an  innocent  conveyance,  225. 
incorporeal  hereditaments  lay  in,  32,  217,  363,  459. 
corporeal  hereditaments  now  lie  in,  211,  217,  363. 
of  easements,  465,  466,  674,  684. 
presumption  of  loss  of,  644  n. 
of  copyholds. — See  Copyholds. 
implied  effect  of  the  word,  670. 
remainder  arises  from,  362. 

Gross,  incorporeal  hereditaments  in,  459,  466 — 488,  684. 
seignory  in,  466. 
common  in,  480. 
advowson  in,  480,  483. 
villein  in,  499  n. 
prescription  for  exercise  of  rights  in,  644 — 646, 

Guardian,  in  socage,  52,  321,  322. 

under  informal  will  of  soldier,  321  n. 


H. 

Habendum,  674,  677. 

in  mortgage,  690. 

in  settlement,  691,  692. 

in  lease  for  year,  747. 

in  release,  750. 

in  admittance  to  copyholds,  765. 

Halfelood,  descent  to,  91,  248,  252. 

Heir,  took  land  of  inheritance,  19. 

originally  liable  for  ancestor's  debts,  20. 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  68. 

alienation  as  against,  69 — 71,  75. 

does  not  take  by  purchase,  70,  381. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  71. 

is  appointed  by  the  law,  77. 

bound  by  specialty,  71,  303. 

at  law,  87. 

expectancy  of,  70  n. 

apparent,  88. 

presumptive,  88. 

customary,  20,  28,  500,  512,  518,  533. 

in  gavelkind,  59,  60,  533  n. 

in  borough-English,  61. 
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Hbib,  could  not  disclaim,  88,  89. 

is  special  occupant,  138,  139. 
ia  a  word  of  limitation,  156,  268,  376—382. 
"  heirs  "  required  to  give  a  fee  simple,  117 — 119,  155,  195,  218, 

219  n.,  268—274. 
in  copyholds,  510. 
"  heirs  of  the  body  "  required  to  give  a  fee  tail,  90, 92, 156, 195, 

218,  268—274. 
equitable  interest  of,  238. 
devise  to,  275. 

of  mortgagor,  former  right  of,  606,  607. 
remainder  to,  376  sq. 
gift"  to  the  heirs  of  A.,"  382,  386  n.,  387,  388  n. 

in  copyholds,  533  n. 
bound  by  warranty,  647,  648. 

Heeeditambnts,  22. 

real,  26. 

corporeal,  30—32,  217. 

incorporeal,  30 — 32,  359  nq. — ^And  see  Incobpoebal 

Hereditamekts. 
personal,  29  n. 

Heriots,  519—521. 

heriot  service  and  custom,  59  n.,  521  n. 
extinguishment  of,  524. 

High  Court  of  Justice,  177. 

Highway,  462,  463. 

Homage,  incident  of  tenure  by  knight's  service,  48. 

not  required  from  tenants  in  socage  or  frankalmoign,  52,  54. 

abolished,  55. 

due  from'tenant  in  tail,  114. 

in  customary  Court,  525,  527. 

Honour,  titles  of,  488. 

House,  meaning  of,  33. 
in  boroughs,  44. 

Hull  registry,  222. — And  see  Yorkshire. 

Husband,  right  of,  in  his  wife's  freeholds  at  common  law,  334  sq. 

in  equity,  340,  341. 
copyholds,  538,  539. 
leaseholds,  334,  574,  575,  594  n. 
conveyance  of  wife's  freeholds,  335,  337,  338,  341. 
copyholds,  538,  539. 
leaseholds,  334,  574,  575,  594  n. 
succession  duty  on  devise  to,  281  n. 
taking  by  entireties,  339,  347. 
and  wife  one  person,  334,  338—340,  347. 
conveyance  by,  to  wife,  339,  347. 

by  Statute  of  Uses,  340. 
made  trustee  for  wife,  341. 
holding  in  autre  droit,  588. 
holding  over,  is  a  trespasser,  336  n. 
appointment  by,  to  wife,  421. 

And  see  Curtesy. 
Married     Women's     Property     Acts. — See     Index     of 
Statutes. 
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Idiot.— See  Lunatic. 

Ignorance  of  legal  rules,  danger  of,  275. 

Immoveable  property,  11. 

Impeachment  of  waste,  122,  123,  134,  472. 

Implication,  gifts  in  a  will  by,  273,  274. 

Implied  trusts,  182,  193,  200. 

Improvements  of  settled  land,  132 — 135  and  nn. 

capital  money  may   be   applied   to, 
129  n.,  132  and  n. 
rent-charges  for,  469  and  n.,  472,  473. 

search  for,  663. 
by  leaseholder,  compensation  for,  577 — 579,  608  n. 

Incapacity. — See  Infant,  Wife,  &c. 

Inclosurb,  6  n.,  462. 

Commissioners,  150  n. 

Incorporeal  hereditaments,  30 — ^32,  359  tq. 

appendant  and  appurtenant,  459. 

in  gross,  459. 

not  subject  to  tenure,  479. 

estates  in,  473—475,  478. 

escheat  of,  479,  480. 

writing  necessary  to  transfer,  31,  212, 

217,  359. 
title  to,  644—646. 
conveyance  of,  459. 
things,  4  and  n. 

Increment  value  duty,  675  n. 

on  leases,  549  n. 

on  sales,  675  n. 

ou  settled  land,  549  n.,  676  n. 

on  death,  256,  285. 

Incumbrances,  searches  for,  318,  586  n.,  661 — 664. 

protection  against,  by  long  term,  589 — 594. 

money  sufficient  to  provide  for,  may  now  be  paid 

into  Court  on  a  sale,  654. 
covenant  that  estate  is  free  from,  666,  667,  669,  674, 

683,  751. 
under  Land  Transfer  Acts,  705,  706  n. 

prior  to  first  registration, 

701,703,718. 
liabilities  declared  not  to 
be,  714. 

Indemnity  on  sale  of  land,  666. 

for  losses  by  errors  in  registration,  731,  732. 
on  sale  of  leaseholds,  557. 

Indenture,  163,  164. 

Indorsement  on  deeds,  of  receipt  for  consideration,  688. 

of  memorandum  of  registration  in  Middlesex 
or  Yorkshire,  676. 
Induction,  480. 
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Indtjsteial  societies,  mortgages  to,  620. 

Infant,  capacity  of,  60,  77,  320—322. 
to  make  will,  260. 

when  a  soldier  or  sailor  on  active 
service,  263  and  n. 
mortgage  by,  320. 
partition  of  infant's  land,  150  n. 
guardianship  of,  321,  322  and  n.^ — And  see  Waedship. 
management  of  land  during  minority,  321,  322,  577  n.,  694, 

695  n. 
tenant  for  life,  322. 
marriage  settlements,  320,  422. 
feoffment  by,  60,  165,  226,  320. 

of  gavelkind  lands,  60,  165,  226,  320. 
exercise  of  power  by,  422. 
executory  devisee,  conveyance  by,  436  n. 
admission  to  copyholds,  531. 
under  statutes  of  limitation,  638,  646. 

Inheeitancb,  law  of. — See  Descent  ;  Heir. 
in  land,  19. 

words  of. — See  Words  of  Limitation. 
suspense  of  vesting  of,  389. 
tnist  of  terms  to  attend  the,  589 — 594. 

Inhibitions  on  registered  land,  727. 

to  protect  settlement,  709,  720. 

unregistered  estates,    711, 

725. 
mortgage  by  deposit,  731. 

Injunction  to  prevent  waste  by  tenant  for  life,  122. 

to  enforce  restrictive  covenants,  198,  572  n. 
obtainable  in  Chancery  only,  175. 

Innocent  conveyance,  225. 

Inkolment  of  deeds  barring  estate  tail,  102  and  n.,  104,  107. 

in  money  to  be  laid  out  in 
lands,  197. 
of  deed  enlarging  a  base  fee,  109. 
of  deed  giving  land  to  the  King,  1 67  n. 
of  conveyance  for  charitable  uses,  78  n. 
of  bargain  and  sale,  214  and  n.,  227  and  n. 
of  memorial  of  annuities,  468  n. 

Institution,  conveyance  of  land  to,  79  n. 
to  benefice,  480. 

Insurance,  relief  against  forfeiture  for  non-insurance,  561  n. 
by  mortgagee,  614,  690,  691. 

Intention,  rule  as  to  observing,  in  wills,  269. 

Interesse  termini,  551. 

Interest,  legal  rate  of,  598  n. 

under  emergency  legislation,  617  and  n. 
covenant  to  pay  in  mortgage,  602,  690. 
when  mortgagor  gives  notice  of  intention  to  pay  off,  619. 
stipulation  to  raise  or  to  diminish,  625,  626. 
recovery  of  arrears  of,  643. 
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Inteerooatoeibs,  174,  175. 

Intestacy,  231  sq. 

registration  in  Yorkshire  of  affidavit  of,  280. 
widow's  charge  on,  246. 
devolution  of  chattels  on,  21. 

Ieeland,  leases  by  tenant  for  life  in,  125  n.,  126. 

Issue,  effect  of  word,  156,  273. 

in  tail,  bar  of,  95  sq. — And  see  Tail,  Estate. 

of  testator,  no  lapse  of  gift  to,  268,  269. 

devise  in  case  of  death  without,  271,  272. 

executory  limitations  to  take  effect  on  failure  of,  442. 

represent  the  ancestor,  90,  244. 

J. 

Joint  account  clause,  626,  627,  690. 
Joint  stock  companies,  329. 

Joint  tenancy,  143 — 148. 

unities  of,  143,  146 — 148,  521. 

alienation,  147,  148. 

devise,  145. 

descent,  145,  146. 

severance,  147,  148. 

partition,  149 — 151. 

not  subject  to  feudal  incidents,  180. 

words  of  limitation  for,  144,  145. 

no  curtesy  in,  334. 

no  dower  in,  180,  351. 

under  gifts  to  heirs,  388  n. 

of  copyholds,  521. 
tenants,  survivor  pays  duty,  145  n. 

for  life,  in  tail,  143. 

trustees  made,  145. 

release  by,  147. 

bankruptcy  of,  148. 

corporations  can  be,  331. 

registration    of,    under    Land    Transfer    Act,    699, 
719  and  n. 
executors,  232,  234,  237. 

JoiNTUEB,  353. 

rent-charge,  104,  469,  692. 
equitable,  354. 

Judgment  debts  : 

as  affecting  freeholds,  83,  287  sq. 

estate  tail,  311,  312. 
life  estate,  313. 
equitable  estate,  313 — 316. 
property  subject  to  power,  415,  416. 
reversion  or  remainder,  456,  457. 
copyholds,  516,  517. 
leaseholds,  568,  569. 
property  in  Middlesex  or  Yorkshire,  298. 

county  palatine,  297. 
purchaser,  291—293  and  n.,  296,  297  and  n. 
interest  of  mortgagee,  627,  628. 
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Judgment  debts : 

lien  of,  now  abolished,  291. 
docket  of,  now  closed,  290. 
registration  of,  291 — 298. 
satisfaction  of,  291  n. 
what  are  included  in,  292  n. 
in  inferior  courts,  298. 
search  for,  318,  662. 

JuDioAT-uBE. — See  Supreme  Couet  or  JtrDicATunE  Acts. 

JtrDiciAL  trustee,  207. 

JtTBiSDiCTiON  of  Court  of  Chancery. — See  Chanobey. 
County  Court. — See  CotraTY  Courts. 

K. 
Kent,  custom  of. — See  GAVELKmn. 

KiNQ  is  Lord  Paramount,  7,  13,  38. 

gift  of  land  to  or  by,  167  n. — ^And  see  Crown. 

Kino's  Court,  institution  and  history,  9  n.,  15,  46,  495  sq. 

Knight's  service,  14,  16,  43  n.,  47. 

abolished,  26,  27,  55,  257. 

incidents  of  tenure,  47 — 49. 

power  to  devise  land  held  by,  27  and  n.,  257. 

L. 
Land,  meaning  of,  34. 

in  Conveyancing  Act,  683. 
in  Land  Transfer  Act,  698,  713. 
not  the  object  of  absolute  ownership,  6,  12. 
was  given  for  services,  10. 

property  in,  differs  from  property  in  goods  from  physical  dif- 
ferences, 11, 12. 
and        historical 
causes,  12 — 15, 
23—25. 

Land,  action  for  recovery  of,  liability  of,  for  debts. — See  Action  ; 
Debts. 

Land  certificate,  on  first  registration,  705. 

production  of,  on  transfer  or  charge,  713  and  n.,  714. 

on  foreclosure,  716. 

on  application  for  priority  notice,  724. 

on  sale  by  chargee  under  power,  716. 
chargee  not  entitled  to  custody  of,  715. 
may  be  deposited  in  registry,  705. 
charge  of  deposit  of,  718. 
vendor  must  hand  over  to  purchaser,  723. 
loss  of,  723. 

Land  Commissioners  for  England,  150  n. 

Eegistry  office,  293  and  n.,  294  n.,  302, 309  n.,  468, 469,  580, 698. 
charges,  469  and  n.,  472. 

for  improvement  of  settled  land,  132  and  nn. 
search  for,  663. 
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"  Lands,  tenements  and  hereditaments,"  22,  26. 

Landlord,  is  called  a  landowner  though  tenant  for  life,  2  and  n., 
3  and  n. 
payment  of  compensation  by,  577—580  and  nn.,  607  n. 

Lapse,  268,  269. 

Law  and  equity,  distinct  systems,  171. 

now  administered  concurrently,  177. 
Lease,  leaseholds : 
alienation  of,  553. 
assignment,  553. 

writing  required,  .565. 
stamps  on,  566  n. 
bankruptcy,  569  and  n.,  570. 
for  debt,  568. 
mortgage,  624. 
underlease,  563,  570,  571. 

position  of  parties,  572,  573. 
wiU,  567. 

title  to  be  shown  on  sale  of,  651. 
nature  and  incidents  of,  211,  543  "!}. 

agricultural. — See  Agricultural  Holdinos. 
less  than  freehold,  65,  586. 

absolute  ownership,  3. 
a  chattel  real,  28. 
personal  estate,  20,  21,  28,  567. 
renewable,  371,  576,  577  and  im. 

tenant,  position  of,  in  early  law,  16,  18,  66,  211,  555  n. 
can  recover  possession,  18,  27,  66,  553. 
has  not  seisin,  362. 
attornment  by,  369,  370. 
tenure  of,  364. 
waste  by,  555  and  n. 
under  unsealed  writing,  547. 
trust  of,  not  subject  to  Statute  of  Uses,  187. 

vested  in  married  woman,  575. 
tenancy  from  year  to  year,  544 — 546. 
for  a  year. — See  Lease  and  Release. 
creation  of,  agreement  for. — See  Agreement  for  a  Lease. 

confirmed  by  remainderman,  427  and  n. 
by  bargain  and  sale,  214  and  n.,  552. 
by  estoppel,  652,  553,  607  n.,  670. 
commencing  at  future  date,  427,  550  and  n. 
requisites  for : 

deed,  165,  365,  547. 

entry,  168,  211,  212,  551. 

formal  words  not  required,  548. 

writing,  165,  365,  546,  547. 

registration,  551,   704. — And  see  Middlesex, 

Yorkshire,  Begistbrbd  Land. 
stamps,  548  n. 

increment  value  duty,  549  n. 
title  to  be  shown  on  contract  to  grant,  655,  656 
covenants  in,  "  usual,"  566  n. 

not  to  assign  or  underlet,  553 — 555  and  n, 
binding  on  lessee,  557. 

on  assignee,  558,  572  n. 
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Lease,  leaseholds : 

covenants  in,  restrictive  of  use,  556,  572  n. 
run  with  the  land,  558. 

enforcement  of,  by  assignee  of  reversion,  559,  560. 
conditions  of,  561 — 563. 

under    emergency    legislation , 
581—583  and  nn. 
for  title,  implied  by  word ''  demise,"  670. 
by  particular  persons  : 

copyholder,  506,  507  and  n. 
corporation,  329,  330. 
curtesy,  tenant  by,  336  and  n. 
dower,  tenant  in,  357. 
married  woman,  337. 
mortgagee,  614,  615. 
mortgagor,  607—609. 
rent-charge,  owner  of,  472. 
tenant  in  tail,  113  and  nn.,  114. 

for  life. — See  Lea.se  of  Settled  Laxd. 
of  particular  property  : 
infant'.s  land,  322. 
settled  land : 

increment  value  duty  on,  549  n. 

under  powers  in  settlement,  124  and  n.,  426. 

may  be  supported  as  an  agreement,  128  n. , 
426. 
under  Settled  Land  Acts,  125 — 128  and  nn. 
for  building,  &c.,  125  n.,  126—128. 
for  mining,  430. 
termination  of,  548. 

disclaimer  by  trustee  in  bankruptcy,  570. 
forfeiture  on  bankruptcy,  545,  562,  563. 

breach  of  covenant,  560 — 565,  573. 

relief  against,  561  and  n. 
feoffment,  158  and  n. 
non-payment  of  rent,  367,  560,  565,  573. 
undertenant  affected  by,  573,  574. 
merger,  371,  586—589. 
notice  to  quit. — See  Notice  to  Quit. 
reversion  duty  on,  383  n. 
surrender,  576,  587. 

acceptance  by  mortgagee,  614  n. 
by  mortgagor,  608  n. 
under  emergency  legislation,  583  and  n. 
mutual  rights  of  husband  and  wife,  574 — 576. 
wife's  equity  to  a  settlement,  575. 
separate  estate,  575. 

Lease  and  Release,  conveyance  by,  168,  211, 

with  entry,  168,  212. 

under   the   Statute   of   Uses, 

215,  216. 
abolished,  217. 
an  innocent  conveyance,  225. 
form  of,  747—752. 

Legacies,  charge  of,  232,  276,  277  and  nn. 
limitation  of  suits  for,  643. 
primarily  payable  out  of  personalty,  232  n. 


Digitized  by  Microsoft® 


INDEX.  801 

Leoaoy  duty,  281  n. 

exemptions  from,  282  n. 

Legal  doubts,  166,  167. 

Legal  estate,  183,  189,  209. 

must  be  assured  to  purchaser,  209. 
whether  trustees  take,  274,  275,  433. 
importance  of  possession  of,  629,  630. 
on  registration  under  Land  Transfer  Acts,  709. 
of  proprietor  of  registered  charge,  737 — 739. 

Legal  memory,  644. 

Legal  instruments,  formality  of,  676. 

Lessor,  title  of,  cannot  be  required  by  purchaser  of  lease,  651. 
•  by  proposed  lessee,  655,  656. 

estate  of,  is  in  possession,  362. 

Letters  of  Administration,  234. 

in  respect  of  real  estate  only,  265. 

Letters  Patent,  for  gift  of  land  by  the  King,  167  u. 

LiBBR  soc.hemannuK,  44,  50,  494. 

LiBERUM  tenemenlum,  16. 

Licence  in  mortmain,  77,  78. 

to  lease  copyholds,  507  n. 

for  breach  of  covenants  in  a  lease,  effect  of,  563,  564. 

Lien  of  judgments  abolished,  291. 

of  vendor,  607  n.,  625,  631,  632. 
by  deposit  of  land  certificate,  718. 

Life,  Estate  for,  117 — 141,  199. 

creation  of,  117—119,  195 

under  settlements,  119. 
under  marriage  articles,  196. 
tenure  of,  119. 

fealty,  120. 
alienation  of,  123 — 125. 
for  debt,  313. 
forfeiture  of,  122,  158. 

tenant  of,  restrained  from  waste,  121 — 123,  198. 
right  to  mines  and  timber,  121,  122. 
emblements,  135. 
apportioned  rent,  136,  137. 
custody  of  deeds,  657  and  n. 
costs  of  proceedings,  130  n. 
bankruptcy  of,  313. 
must  concur  to  bar  entail,  106 — 110,  515, 

533. 
general  power  of  alienation,  123,  199,  426. 
express  power  to  lease  or  sell,  124  and  n.,  426, 

427  and  nn. 
statutory  powers,  125  sq. — ^And  see  Settled 

Land  Acts. 
in  undivided  share,  150. 

w.  r.f.  51 
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Life,  Estate  FOS-^continued. 

tenant  of,  infant,  322. 

in  copyhold,  507  n.,  535,  537. 

may  register,  709. 

may  charge  land  with  reversion  duty,  384  n. 
with  increment  value  duty, 
549  n.,  676  n. 

prescription,  646,  652. 
determinable,  135,  140. 
joint,  143. 
equitable,  198,  199. 

in  copyholds,  535. 
in  annuity,  468. 
in  rent-charge,  473,  474. 
in  copyholds,  601,  510. 

Light,  right  to,  645  and  n.,  681. 

Limitation  of  estates,  117—119  and  n.,  155—1.57,  217—219,  377.— 
And  see  Words  oii'  Limitation. 
in  equity,  195. 

remoteness  of,  439  sq. — And  see  Peepetuitibs. 
in  marriage  articles,  196. 
in  settlements,  692,  693  and  n. 
until  alienation  or  bankruptcy,  84 — 86. 

Limitation,  Statutes  of,  638  sq.—Aad  see  Stat.  3  &  4  Will.  IV.  c.  27. 
as  affecting  mortgages,  620 — 622,  643. 

estates  in  remainder,  639,  640,  652,  653. 

receipt  of  rent  under  a  lease,  640. 

equitable  estates,  640,  641. 

concealed  fraud,  641. 

rentcharges  and  tithes,  642  and  nn. 

advowson,  642. 

money  charged  on  land,  643. 

Crown  rights,  643. 

registered  land,  643. 

persons  under  disability,  621  n.,  638. 

Lispendenii,  317. 

search  for,  318,  662. 

Littleton,  50  n. 

account  of  copyhold  tenure,  499. 
of  mortgage,  599. 
of  curtesy,  757. 

LivBKY,  heir  suing  out,  49  n. 

of  seisin,  corporeal  hereditaments  formerly  lay  in,  32,  217. 
in  deed,  154. 
in  law,  155. 

necessity  of,  for  common  law  conveyance,   185 — ■ 
167,  and  n.  226. 
for  exchange  or  surrender,  168  n. 

Local  Government  Board,  approval  of,  for  alienation  of  corporation 
lands,  329,  330. 

LooKB  King's  Act,  606,  607  n. 

Lodgers,  goods  privileged  from  distress,  366,  572. 

London,  custom  of,  allowing  wills  of  land,  75. 
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Lord  St.  Leonards'  Act,  277. 

LoKD,  paramount  and  mesne,  7  and  n.,  16,  39,  40,  43,  48,  57,  78. 
alienation  against,  71 — 75. 
attornment  to,  460. 
demesne  of,  37  and  n.,  39  and  n.,  42,  466. 

worked  by  villeins,  493. 

copyholds  are  in,  505. 

Lunatic, 

capacity  of,  323,  324. 

under  Statutes  of  Limitation,  638,  646. 

trustee,  order  vesting  estate  of,  207. 

partition  of  lands  of,  150  n. 

estate  tail  of,  324  n. 

copyhold  of,  seizure  guousgue  against,  531. 

leaseholds  of,  renewal  of,  577  n. 

M. 

Males  preferred  in  descent,  89,  242,  247,  248. 

Maneria,  39  n.,  41^3  and  nn.,  493^95. 

Manors,  41—46,  459,  460,  493—495. 

lord's  demesne,  42,  493,  495  n. 

courts  of,  45,  46,  49,  497,  499,  525. 

division  of,  46  n. 

seignory  passes  on  conveyance  of,  460. 

several  feoffments  not  required  to  pass,  155  n. 

advowsons  usually  appendant  to,  481.  . 

rights  of  lords  of,  to  wastes  by  side  of  commons,  462,  463, 

482,  526. 
commutation  of  manorial  rights,  498,  519  n.,  524  and  n. 
registration  of  title  to  lands  parcel  of,  706  n. 

Mansion-house  on  settled  land, 

lease  of,  121  n.,  126. 

erection  or  improvement  of,  132  n., 
134  n. 
Map,  in  Land  Registry,  733,  734. 

Marketable  title,  655,  701  n. 

Marriage,  lord's  right  of,  48,  71. 

in  estate  tail,  114. 

abolished,  55. 

feoffment  to  uses  to  avoid,  180. 
of  ward  in  socage,  52. 
articles,  construction  of,  196. 
settlements. — See  Settlements. 
is  valuable  consideration,  228  n.,  658. 
revocation  of  will  by,  265  and  n. 
rights  arising  on. — See  Husband  ;  Wife. 

Married  woman. — See  'Wife. 

Maternal  ancestors,  descent  to,  247 — 249,  254. 

Memorandum  of  satisfaction  of  mortgage  of  copyholds,  623. 
of  charge  on  lands  in  Yorkshire,  631. 

61—2 
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Memorial  of  registration  in  Middlesex  and  Yorkshire,  278,  675. 

Memory,  legal,  644. 

Mekchbt,  16  n.,  496. 

Mekobr,  587—589. 

of  tithes  or  rent-oliarge  in  the  land,  487  and  n. 
of  a  long  term,  586 — 589. 
destruction  of  rent  service  by,  371. 

of  contingent  remainder  by,  402,  403. 

Mesne  lord,  7  and  n.,  16,  39,  40,  43,  47,  58,  78. 

Messuage,  33. 

MiDDtBSEX,  registration  of  conveyance,  222,  223,  656,  676. 

of  adjudication  in  bankruptcy,  302  n. 

of  will,  278,  279. 

of  judgment,  298. 

of  creditor's  deed,  302  n. 

of  lease,  550,  551. 

of  lien  of  vendor,  631,  632. 

of  rent-charge,  469. 

of  assignment  of  lease,  566,  574. 

of  underlease,  574. 

of  mortgage,  631,  632. 

of  enfranchisement,  522  n. 

search  in,  661. 

effect  of  land  Transfer  Act,  225  and  n.,  736. 

Military  service. — See  Knight's  Service. 

Military  tenures  abolished,  26,  27,  55,  257. 

Minerals. — See  Mines. 

Mines,  81. 

powers  of  tenant  in  fee  simple,  81. 
of  tenant  for  life,  121,  123. 

under  Settled  Land  Acts,  126—128 , 
430  and  n. 
royal,  81  n. 

sale  under  powers  reserving,  429. 
under  copyholds,  right  of  lord  to,  506. 

on  enfranchisement,  523. 
on  enlargement  of  long  term,  594. 
on  sale  by  mortgagee,  612  n. 
under  registered  land,  706  n.,  713. 
included  in  grant  of  land,  34,  35,  713. 
right  to  let  down  surface  of  land,  34. 

Mixed  actions,  24,  637  n. 

abolished,  66  n. 

limitation  as  to,  638  n.,  652. 

Modus  decimandi,  642  n. 

Monasteries,  tithes  in  the  hands  of,  483,  486. 
civil  death  by  entering,  120. 

Money  to  be  laid  out  in  land,  197,  428. 

charged  on  land,  limit  to  the  recovery  of,  643. 
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MORTQAGE,  597 — 635. 

clauses  in,  602,  689,  690. 

covenant  against  registration,  691  and  n. 
for  title,  667—669. 
to  pay  principal  and  interest,  602. 
power  to  mortgagor  to  grant  leases,  608. 

stipulation  excluding,  609. 
proviso  for  redemption,  602. 
contract  to  make,  not  specifically  enforceable,  655. 
emergency  legislation  as  to,  615 — 619  and  nn. 
equity  of  redemption. — See  Equity  of  Redemption. 
nature  and  incidents  of,  597  sq. 
consolidation,  634,  635. 
construction  of,  at  law,  599. 
definition  of,  597. 

equitable  rules  as  to,  175  n.,  599  sq. 
"  clogging  the  equity,"  601. 
"  once  a  mortgage  always  a  mortgage,''  601. 
mortgage  by  deposit  of  deeds,  624,  625,  631,  632 
land  certificate,  718. 
foreclosure,  610,  611,  615  n.,  616  n.,  618. 
interest  allowed  on,  598  n.,  617  n. 
in  lieu  of  notice,  619. 

stipulations  to  raise  or  diminish,  618,  625,  626. 
standard  rate  of,  617  n. 
origin  of  word,  598,  599. 
personal  estate,  601. 
re-conveyance,  619. 
repayment  of,  602. 

by  instalments,  613. 
primarily  out  of  mortgaged  land,  606, 
607  and  n. 
tacking,  630—632,  635. 
transfer,  628. 
particular  classes  of  property  : 
copyholds,  622,  623. 
equity  of  redemption,  628 — 630. 
land  in  Middlesex  or  Yorkshire,  631,  632. 
leaseholds,  618,  624. 

for  long  terms  of  years,  593  n.,  622. 
registered  land. — See  Registered  Laud. 
settled  land,  130,  131  and  n. 
by  or  to  particular  classes  of  persons  : 
by  company,  633. 
by  infant,  320. 

to  bankers  by  deposit  of  deeds,  619  n. 
to  building  &c.  societies,  620. 
to  trustees,  626,  627. 

on  joint  account,  626. 
proof  of  title  on,  655. 
stamps  on,  603  n. — ^And  see  Stamp.?. 

MoBTGAOEE,  Covenant  for  title  "  as  mortgagee,''  669. 

duties  of,  to  account  for  proceeds  of  sale,  612. 

for   rents    and    profits   when   in 
possession,  665. 
to  allow  mortgagor  to  inspect  deeds  and  take 

copies,  659. 
to  reconvey,  619. 
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MoBTQAGEB,  duties  of,  to  transfer,  628. 
estate  of,  604,  605. 

bound  by  Crown  debts,  309. 
by  judgments,  291. 
by  lis  pendens,  317. 
by  writs  of  execution,  293  n. 
cannot  be   conveyed  by  vesting  declaration 

206  n. 
devolution  of,  255,  256,  278,  605. 
in  copyholds,  623. 
no  escheat  of,  58  n. 
position  and  powers  of  : 

consolidation  of  securities,  634,  635. 

conveyance  on  sale,  613  and  n. 

costs  of,  601  ii.,  604  n.,  620  n. 

insurance  by,  614. 

interest  in  lieu  of  notice,  619  and  n. 

judgments  against,  627,  628. 

priority  among  mortgagees,  222,  223,  629 — G31. 

reversion  duty  paid  by,  384  n. 

tacking,  630—632,  635. 

when  in  possession  : 

must  account  for  rents  and  profits,  605. 
may  cut  timber,  614. 

grant  leases,  614,  615. 
accept  surrenders  of  leases,  614  n. 
Statute  of  Limitations  in  favour  of,  620,  621. 
when   bound   to  see  to  application  of  mortgage 
money,  277  n. 
remedies  of,  610 — 619  and  nn. 

action  on  covenant  to  repay,  610. 
barred  by  Statute  of  Limitations,  621,  643. 
emergency  legislation  effecting,  61.5 — 619  and  nn. 
entry  into  possession,  604,  611. 

meaning  of,  615  n.,  616  n 
foreclosure,  610,  611,  615  n.,  616  n.,  618. 
receiver,  appointment  of,  614  and  n.,  615  n. 
sale,  611—614. 

Mortgagor,  duties  of,  mu.st  give  notice  of  intention  to  repay,  619 
and  n. 
emergency  legislation  affecting,  615 — 619  and  nn. 
estate  of,   507,   509,   605   sq. — And   see   Equity   of 

Redemption. 
position  and  powers  of,  when  in  possession  : 
may  grant  leases,  607 — 609  and  nn. 
limitation  on,  609. 
accept  surrenders  of  leases,  608  n. 
bring  actions  in  his  own  name,  609,  610. 
receive  rents  and  profits  of  land,  605. 
commit  waste,  606. 
is  tenant  at  sufferance,  604. 
rights  of,  to  account,  Ac. — See  Mortgaoee,  Duties  op. 

Mortmain,  53  and  n.,  54,  78,  329. 

exemptions  from  Mortmain  Act,  79  n. 
'  feoffment  to  uses  to  avoid,  178. 

licence  to  hold  land  to  corporations,  329. 

MoRTUUM  Vadium,  398. 


Digitized  by  Microsoft® 


INDEX.  807 

MoTHEE,  descent  to,  247,  249,  254. 
guardianship  of,  322. 

Moveables,  11,  25. 

Municipal  corporations,  329,  330. 

N. 
Name  and  arms,  directions  to  assume,  412. 
Nativus,  492  n. 
Natttral  life,  120. 
Naturalization,  326,  327  n. 
New  River  shares  are  real  estate,  30  n. 

Norman  conquest,  form  of  wealth  after,  9,  l(t. 

holding  of  land  after,  12—15,  38. 

Notice  of  a  trust,  181,  192,  626,  673. 
of  a  covenant,  199,  477,  572  n. 
of  bankruptcy,  569  n. 
of  unregistered  assurance,  223,  631. 

will,  279,  280. 
of  an  incumbrance,  469,  591,  631. 

from  searching  the  register,  631  n. 
of  breach  of  covenant,  561. 
to  trustees  by  tenant  for  life,  126 — 128. 
to  quit,  544—546,  579. 
for  repayment  of  mortgage  debt,  610,  619. 
of  deposit  of  land  certificate,  718. 
of  incumbrances  on  registered  land,  725,  726. 

Novel  disseisin,  assize  of,  46  n. 

Nuisance,  81. 

Nuncupative  will,  at  common  law,  261. 

of  soldiers  and  sailors  on  service,  262,  263 
exercise  of  power  by,  421. 

O. 

Occupant,  general  and  special,  138,  474. 

of  a  rent-charge,  473,  474. 

in  copyholds,  515. 
Offices,  not  alienable,  85,  489. 
Official  searches  of  registers,  &c.,  318  n.,  662  n.,  664  n. 

Operative  words,  677. 

in  deed  of  grant,  674,  688. 

in  mortgage,  690. 

in  settlement,  691. 

in  lease  for  a  year,  747. 

in  release,  749. 

Order  for  sale  by  Chancery  Division,  295,  61] ,  620. 
for  administration  in  bankruptcy,  307. 
for  foreclosure,  611. 

for  vesting  property. — See  Vesting  Oedjjrs. 
search  for,  662. 
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Ordinaky,  21  and  n.,  233. 

Otttbtjildings  included  in  grant  of  house,  33 

Outlawry,  49  and  n.,  325. 

civil  death,  by,  120. 

OwNBESHip,  nature  and  incidents  of,  2,  3. 
of  land,  not  absolute,  6,  7,  12. 
includes  the  right  of  alienation,  2. 
the  liability  to  debts,  82. 


Palatine  counties,  jurisdiction  of  courts  of,  297  n. 

to  appoint  trustees,  207  n. 
inrolment  of  deeds  in,  227  n. 
judgments  in,  297. 

Paramount,  the  Sovereign  is  Lord,  7,  13,  38,  57. 

Parcels,  465,  677. 

book,  in  land  registry,  734. 

Parol,  leases  by,  543,  546. 

exchange  by,  at  common  law,  168  n. 

PARTictTLAB  estate,  361. 

necessary  to  support  contingent  remainder,  391- 

394,  400. 
tenure  of,  371. 

Parties  to  a  deed,  163,  164. 

to  a  conveyance  on  sale,  677. 

Partition  between  joint  tenants,  149 — 151  and  nn. 
jurisdiction  of  County  Courts,  151  n. 
between  coparceners,  243,  244. 
of  settled  land,  130,  430. 
of  copyholds,  521. 
implied  covenants,  669. 

Pastoral  holdings,  546  and  n 

Pasture,  common  of,  461. 

Paternal  ancestors,  descent  to,  247 — ^249,  252 — 254. 

Patron  of  a  living,  480. 

Pensions  and  salaries  not  alienable,  86,  87  and  n. 

PsR  mie  et  per  tout,  147. 

Permissive  waste,  122,  507,  544,  555  and  n. 

Perpetuity,  105. 

rule  against,  439 — 442,  445. 
as  afiecting  rent-charges,  472  n. 

leases  to  commence  in  futuro,  550  n. 

renewable  leases,  576  and  n. 
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Person,  in  law,  natural  and  artificial,  319. 

Personal  property,  1,  8,  32,  541,  542. 
actions,  23,  24,  25. 
representatives. — See  Executor. 
things,  25. 
hereditaments,  29  n. 
modem  forms  of,  29,  30. 

Pees  ON  ALT  Y,  25. 

Petitions  in  Chancery,  172,  203  n. 

Petroleum,  limitation  on  right  to  bore  for,  81  n 

Petty  Sebjeanty,  53,  59. 

Pm  money,  104,  469. 

Piscary,  common  of,  461. 

Place  of  worship,  site  for,  79  n. 

Pond,  description  of,  34. 

Portions,  terms  of  years  for  securing,  584. 

Posssssio  fratis,  old  doctrine  of,  754,  760. 

Possession,  2,  5. 

an  essential  part  of  ownership,  2,  637. 

advantage  of,  157,  637. 

delivery  of,  essential  to  common  law  conveyance,  31, 

153,  154. 
under  lease,  211,  212,  215,  362. 

of  registered  land,  552. 
under  grant  of  copyhold,  505. 
action  to  recover. — See  Action. 

right  of  mortgagee  to  recover,  604  and  n.,  611,  615  and  n. 
right  of  lessor  to  recover,  367. 
mortgagee  in,  605,  614. 
of  title  deeds,  656 — 658. 
required  for  action  of  trespass,  185  n. 

Possessory  title,  703,  707. — See  Registered  Land. 

Possibility  of  issue  extinct,  tenant  in  tail  after,  111,  113,  114. 
of  an  estate,  70  n.,  398,  399  and  n. 
common  and  double,  395,  396  and  n.,  446. 
assignable  in  equity,  70  n.,  399  and  n. 
of  seisin,  413. 

Posthumous  children,  393. 

Power,  nature  of,  124,  414,  415 — 421. 
only  over  the  use,  417. 
may  exist  concurrently  with  ownership,  423. 
special,  426  sq. 

in  settlements. — See  Settled  Land. 
to  appoint  new  trustees,  203 — 205. 

in   mortgages,   of  sale,   of  leasing,   &c. — See   Mortgagee, 
powers  of,  remedies  of. 
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PowBK,  conveyance  under,  229. 

liable  to  debts  of  appointor,  415,  416. 

compliance  with  formalities  of,  417 — 419. 

equitable  relief  on  defective  execution  of,  419,  420,  426. 

exercise  of,  by  general  devise,  423. 

by  will,  265  n.,  420,  423. 

by  deed,  417—419. 

in  favour  of  a  wife  or  husband,  420,  421. 

by  married  woman,  338  n.,  422. 

by  trustee  in  bankruptcy,  415,  416. 

by  infant,  422. 
extinguishment  of,  423,  430.  , 

suspension  of,  423,  424. 
duty  on  succession  under,  455  and  n. 
release  and  disclaimer  of,  430,  431. 
devolution  of  land  subject  to,  416. 

PR.i:aiPE,  tenant  to  the,  101. 

Peecedents  followed  in  Chancery,  176,  177. 

Premises,  meaning  of,  35  and  n. 

Prbsobiption,  465,  644 — 646. 

Pkbsbntation,  480. 

next,  484,  485. 

sale  forbidden,  484. 

limitation  of  action  to  enforce  right  of,  642. 

Presektment,  of  surrender  of  copyholds  out  of  Court,  527,  528. 
of  will  of  copyholds,  530. 

Primer  Seisin,  49  n. 

Primogeniture,  105,  243. 

Priority  of  mortgages,  629,  632. 

of  application,  for  registration,  705. 
of  registered  charges,  716. 

in  Middlesex  and  Yorkshire,  223,  279,  280,  631,  632. 
notice,  705  n.,  724,  735  n. 

Privity  between  lessor  and  assignee  of  term,  558. 
none  between  lessor  and  underlessee,  572. 

Probate  of  will,  234,  263—265. 

Proclamations  of  fine,  103  and  n. 

Peodtjction  of  documents,  on  sales,  649,  650,  659. 

acknowledgment  of  right,  to,  659 — 661. 

Proeessbd  persons,  120. 

Proeessional  remuneration,  678 — 680  and  nn. 

Profit  d  prendre,  645,  646. 

Property,  definition  of,  1 — 6. 

classification  of,  as  corporeal  or  incorporeal,  4,  5. 
real  and  personal,  1,  8 — 12. 
moveable  and  immoveable,  11,  12,  22. 
in  lands  and  goods  distinguished,  6,  15. 
in  equity,  194. 
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PROTBOTOR  of  settlement,  107 — 110  and  nn.,  383. 
copyholds,  515,  533. 
married  woman,  349,  350. 
infant,  108  n. 

Provident  societies,  mortgages  to,  620. 

Public  trustee,  208,  209. 

Pur  autre  vie,  estate,  137 — 140. 

vests  in  executors,  236. 
liable  to  debts,  313.  . 
in  rent-charge,  473,  474. 
in  copyholds,  515,  616. 

PtTROHASB,  meaning  of,  70,  240,  319. 

when  heir  takes  by,  70,  275,  388  n. 
money,  payment  of,  664 — 666. 

Purchaser,  descent  traced  from  last,  240  «y.,  753 — 756. 
takes  an  equitable  estate,  193,  196. 
with  notice  of  unregistered  assurance,  223. 
will,  279,  280. 
annuity,  469. 
without  notice  of  trust,  181,  192,  641. 

in  dealings  with  registered  land, 
721. 
of  restrictive  covenant,  199. 
of  judgment. — See  Judgment  Debts. 
of  estate  duty,  285,  723. 
of  liabilities  to  Crown,  309,  310. 
of  lis  pendens,  317. 
of  voluntary  settlement,  80,  311. 
protected  by  trust  of  long  term,  589 — 593. 
must  see  to  application  for  debts  and  legacies,  277  n. 
from  mortgagee,  613. 
relief  against  mistaken  payment  by,  429. 
what  expenses  to  be  borne  by,  649,  650. 
rights  of,  under  an  open  contract,  648  sg. 
of  leaseholds,  must  covenant  to  indemnify  vendor,  557. 
relieved  in  equity  against  defective  execution  of  power, 
420. 


Qualified  title,  702,  705. 

Quasi  entail,  139,  140. 

Quia  Empfores,  Statute  of. — See  stat.  18  Edw.  I.  c.  1. 

Quiet  enjoyment,  covenant  for. — See  Covenants  for  Title. 

Quit  rent,  56  and  n.,  58. 

application  of  capital  money  under  Settled  Land  Acts  to 

discharge,  129  n. 
extinction  of,  56  n.,  524. 

QuousQUE,  seizure  of  copyholds,  530,  531,  537. 
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R. 

Raok-kent,  113  and  n. 

apportionment  of,  136. 

Railway  shares,  personal  property,  30. 

Real  actions,  23,  24,  25,  62  and  n. 
abolished,  66  n.,  467. 
founded  on  possession,  637  n. 
limitation  of,  638  n.,  652. 
to  recover  rent,  467. 
estate,  27. 
hereditaments,  26. 
property,  1,  8,  28,  32. 

includes  copyholds,  503. 
commissioners,  242. 
things,  25. 

Realty,  25,  26. 

Receipt  of  trustees  now  discharges,  665,  666. 

for  purchase-money,  form  of,  665,  666,  674,  749,  752. 

not  now  indorsed,  688  and  n. 
for  mortgage-money,  on  repayment  to  building  society,  620. 

Receiver,  on  behalf  of  execution  creditor,  314. 
appointed  by  mortgagee,  614  and  n. 

by  owner  of  tithe  rent-charge,  488. 

Receiving  order,  545  and  n. 

Recitals  in  deeds,  as  evidence  of  facts  stated,  650. 
purpose  of,  677. 
estoppel  effected  by,  689  n 
in  purchase  deed,  673. 
in  mortgage,  689,  690. 
in  release,  748,  749. 

Reclamation,  of  land  from  sea,  effect  on  rights  of  Crown,  464. 

Recognizances,  292  n.,  312. 

Reconveyance,  602,  603,  619. 

stamp  on,  604  n. 

by  vesting  order,  619  n. 

of  mortgages  to  building,  &c.,  societies,  620  and  n. 

Record,  debts  of,  292  n.,  308  n. 

Recovbby,  62  n.,  99—103. 
collusive,  101. 
abolished,  102. 

could  only  be  brought  against  tenant  of  freehold,  106. 
persons  prohibited  from  suffering,  110 — 112. 
customary,  514. 
search  for,  662. 
of  possession.' — See  Possession  ;  Action. 

Recreation  ground,  site  for,  79  n. 

Rectification  of  land  register,  730 — 732. 
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Rectobibs,  advowsons  of,  481 — i83. 
Reddendum,  748. 

Redemption,  equity  of. — See  Equity  of  Redemption. 
action  for,  600  n.,  620  and  n. 

barred  by  lapse  of  time,  620,  621 
of  quit-rent,  56  n. 
of  tithe  rent-charge,  487  n. 
Rb-entky,  condition  of,  366 — 369,  560  sq. — See  Condition. 
Register  of  Land  Registry : 

cautions,  inhibitions,  notices,  restrictions. — See  Cautions,  &o. 

divisions  of,  733,  734. 

general  map,  733,  734. 

index  maps,  734. 

list  of  pending  applications,  734. 

inspection  of,  734. 

parcels  book,  734. 

plans  and  descriptions,  734. 

rectification  of,  730—732. 

fraudulent  dispositions,  730. 
indemnity  on,  731,  732. 
title  acquired  by  adverse  possession,  732. 
removal  of  land  from,  736. 
of  county  registry. — See  Middlesex  ;  Yokkshiee. 
Registeked  Land  : 

application  for  registration  : 

covenant  against,  in  mortgage,  691  and  n. 
who  may  apply,  698,  699,  716,  719. 

in  case  of  settled  land,  709,  710,  719,  720,  736. 
trustee  in  bankruptcy,  719,  720. 
on  death  of  registered  proprietor,  719,  720 
equitable  owner,  709,  710. 
what  may  be  registered,  698. 
exceptions,  735. 
"  land,"  meaning  of,  698,  713. 
no  notice  of  trusts,  721. 
list  of,  734. 

manner  of  application,  699 — 701. 
absolute  title,  700. 

advertisement  of,  700. 
objections  to,  701. 
possessory  title,  703. 
qualified  title,  702. 
leaseholds,  704,  705. 
marking  deeds  with  notice,  702,  703. 
priority  of,  705. 
production  of  deeds,  699. 

land  certificate. — See  Land  Ceetisioatb. 
provisional  registration  of  purchaser,  724. 
charges  on,  710,  714—718,  736—739. 
to  building  society,  711  n. 
certificate  of,  715. 
cessation  of,  717. 
covenants  implied  on,  714. 
by  deposit  of  land  certificate,  718. 
incumbrances  prior  to  first  registration,  701,  703, 
718,  719. 
certificate  of,  718. 
instrument  of,  711. 
priorities  of,  716. 
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Rbgistbbed  Land : 
charges  on : 

remedies  of  chargee,  715,  716. 

entry  into  possession,  715,  737,  738. 
foreclosure,  715,  716,  737. 
sale,  716. 
sub-charge,  717. 
transfer  of,  717. 
dispositions  of,  224,  225,  710. 
before  registration,  721,  735. 

priority  notice  in  favour  of,  735  n. 
covenants  for  title  on,  722. 
corporation,  to,  711  n. 
fraudulent,  720. 
instrument  of,  711. 
operate  as  execution  of  power,  714. 
priority  of,  724. 

production  of  land  certificate.^ — See  Land  Cbriticate. 
stamp  duties  on,  711  n. 
voluntary  and  for  value,  711 — 713. 
title  on  sale,  721—723. 

liabilities  declared  not  to  be  incumbrances,  721, 
722. 
unregistered,  711,  721,  744. 

transfer  legal  estate,  224. 
effect  of  first  registration  : 

conditions  annexed  to,  725. 
freeholds  705—707. 
mines  and  minerals,  713. 
leaseholds,  707,  708. 
settled  land,  710. 

when  applicant  has  not  legal  estate,  709,  710. 
operates  as  conveyance  under  Settled  Land  Acts,  710. 
liabilities  declared  not  to  be  incumbrances,  705,  706  n. 
succession  and  estate  duty,  723  and  n. 
Beqistbae,  powers  of,  to  decide  questions,  701. 

to  refer  questions  to  Court,  701. 
Kbqistration,  advowson,  conveyance  of,  485. 
annuities,  468. 

arrangement,  deed  of,  301,  302. 
Bedford  Level,  in,  224. 
company,  mortgage  by,  633. 
compulsory. — See  Registered  Land. 
Crown  debts,  309,  310. 
judgments,  291  and  n.,  294,  315. 
land  charges,  469,  580. 
lis  pendens,  317. 

Middlesex,  in. — See  Middlesex. 
recognizances  and  statutes,  292  n.,  309. 
rent-charges,  468. 

writs  of  execution,  291—294,  296,  297,  310,  312,  315, 
569. 
palatine  counties,  in,  297. 
in  whose  name,  292  n.,  293. 
plaoeof  registration,  293n.,  294  n., 

315. 
re-registration  of,  291  and  n.,  293, 

309  n. 
vacation  of,  293  n.,  317  n. 
Yorkshire,  in. — See  Yorkshire. 
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Registration  of  title,,  search  for,  663. 

covenant  against,  in  mortgage,  691  and  n. 
See  Registered  Land. 

Rbgkant  of  copyholds  after  forfeiture,  514. 

Release,  proper  assurance  between  joint  tenants,  147. 

landlord  and  tenant,  212. 
conveyance  by,  211,  217. — And  see  Lease  and  Release. 
of  powers,  131,  430,  431. 
of  dower,  351. 

of  reversion  to  tenant,  212,  370. 
of  contingent  remainder,  398. 
of  possibility,  398. 
from  rent-charge  of  part  of  hereditaments,  effect  of,  476. 

Relief,  feudal,  feoffment  to  uses  to  defeat,  180. 
may  still  be  due,  56,  58. 
payable  by  copyholder,  519. 
corporation,  54. 
tenant  by  knight's  service,  48. 
in  socage,  52. 
against  forfeiture,  175  n.,  340,  367,  525—527. 
of  underlease,  573,  574. 

Remainder,  361 — 384. 

definition  of,  96,  362,  371. 

arises  from  express  grant,  362. 

conveyance  of,  363. 

no  curtesy  of,  334. 

no  dower  of,  352. 

after  estate  in  fee  in  remainder,  374,  402. 

bar  of,  after  an  estate  tail. — See  Tail,  Estate. 

after  estate  for  life,  374. 

tenure  of,  371,  372. 

no  rent  service  incident  to,  372. 
conveyance  of,  374. 
limitation  of  estates  in,  374 — 382. 
vested,  374. 

does  not  render  land  inalienable,  385. 

distinguished  from  reversion,  371,  372. 
devolution  of,  on  death,  383. 
contingent. — See  Contingent  Remainder. 
creditors'  rights  against,  383  n.,  456  n.,  457. 
of  copyholds,  535,  536. 
limit  to  the  recovery  of,  639,  653. 
length  of  title  to  be  shown  on  sale  of,  651. 

Remoteness  of  limitation,  439 — 457. 

of  rule  against  perpetuities,  440  sq. 
restriction  on  accumulation,  442 — 444. 

gift  over  on  failure  of  issue,  442. 

contingent  remainders,  444  sq. 

special  powers,  454  and  n. 

Remuneration,  professional,  678 — 680  and  nn. 

Renewable  life  estates,  in  copyholds,  501. 
leases,  576,  577. 

effect  of  merger,  371. 
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Rent  service,  53,  54,  364. 

on  grant  of  fee,  56,  460. 

in  tail,  114. 

for  life,  120. 

for  years,  364. 
issues  out  of  every  part  of  the  lands,  365. 
whether  deed  required  to  create,  364,  365. 
not  incident  to  remainder,  372. 
quit-rent,  56  and  n.,  58. — And  see  Qm  Rent. 

Rent  : 

rack  rent,  113  u. 
remedies  for  recovery  of  : 

distress,  365,  366,  471,  571. 

against  undertenant,  572. 
re-entry,  366—369,  560,  573. 
action,  limitation  of,  642. 
on  underlease,  571. 

on  mining  lease,  of  settled  land,  127,  128. 
apportionment  of,  136,  137,  476,  477,  565. 
attached  to  the  reversion,  368,  369,  565. 
formerly  lost  by  the  destruction  of  the  reversion,  370,  371, 

476  n.,  482. 
seek,  466,  467,  471,  571. 
of  copyhold,  519  and  n.,  524. 
wrongful  receipt  of,  640. 

Rbnt-chakge,  468—477,  482,  571. 

apportionment  of,  476,  477. 
assignment  of  term  to  defeat,  589 — 591. 
covenant  to  pay,  477. 
creation  of,  requisites  for,  deed,  468. 

registration,  468,  469. 
under  Agricultural  Holdings  Act,  580. 

Improvement  of  Land  Acts,  132, 

469,  472. 
Statute  of  Uses,  469,  473. 
rule  against  perpetuities  affecting,  472  n. 
disclaimer  by  trustee  on  bankruptcy  of  owner  of  land, 

478. 
estates  in,  473 — 475. 

cesser  and  escheat  of,  473,  476,  477. 
devolution  of,  479,  480. 
liable  for  debts,  479. 
no  tenure  of,  479. 
issuing  out  of  leaseholds,  571  n.,  580  n. 
remedies  for  recovery  of  : 
action  on  covenant,  477. 
limitation  of,  643. 
distress,  468,  471,  475. 
entry,  471,  472. 
sale  in  consideration  of,  474,  475  and  n 
search  for,  468,  663. 
tithe,  487,  488. 

Renunciation  of  probate,  234,  237  and  n. 
Representation,  90,  244. 
Repugnancy  in  gift,  84. 
Residuaky  devise,  267. 

executes  general  power  of  appointment,  423. 
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Kbsiomatiois"  of  benefice,  agreement  for,  481. 

Rbstkaint  on  anticipation,  86,  342,  343,  345,  347. 

does  not  prevent  exercise  of  powers,  348. 
may  be  raised  by   order  of  the  Court,  338,  343. 
on  alienation,  84—86,  416,  439. 

by  married  woman,  86. 

Bbsteictions  on  dispositions  of  registered  land,  728. 

to  protect  settlement,  709,  720,  729,  736. 
unregistered  estates,  711,  725. 
restrictive  covenants,  725. 
joint  tenancy,  729. 
mortgage  by  deposit,  731. 
legal  mortgage,  738. 

Restrictive  covenants,  enforced  in  et[uity,  192  n.,  198. 

trustee  in   bankruptcy  may  disclaim  land 

subject  to,  478. 
on  sale  by  mortgagee,  612. 
Resulting  trust,  194. 

use,  185,  388. 

Ebtirbment  of  trustees,  204,  205. 

on  appointment  of  public  trustee,  208, 
Reversion,  361 — 384. 

none  after  grant  in  fee,  460. 

definition  of,  362. 

incorporeal  until  it  falls  into  possession,  361. 

created  by  operation  of  law,  362. 

after  a  conditional  estate,  95. 

after  an  estate  tail,  bar  of,  by  birth  of  issue,  96. 

by    fine,    by    recovery,     by 
deed  enrolled. — See   Tail 
Estate. 
no  dower  of,  352. 
no  curtesy  of,  334. 
after  estate  for  life,  30,  363  sq. 
after  a  lease  for  years,  30,  212,  362  sq. 
destruction  of,  370. 

condition  of  re-entry  annexed  to,  369,  559. 
rent  service  annexed  to,  368,  370,  559. — And  ses 

Bent. 
descent  of,  383. 
on  an  underlease,  370,  571 — 573. 
of  mortgaged  leaseholds,  624. 
distinguished  from  remainder,  371,  372. 
creditors'  rights  against,  383  n.,  456  and  n.,  457. 
rights  and  liabilities  of  assignee  of,  559,  560. 
conveyance  of,  212,  363,  370. 
severance  of,  564,  565. 
limit  of  recovery  of,  639,  653. 
devolution  of,  383. 
length  of  title  to,  651. 
sale  of,  658. 

Bevbksion  duty,  383,  384  n. 

Revocation  of  wills,  265  and  nn.,  266. 

Bight,  included  in  a  man's  property,  4 — -6. 
writ  of,  99. 
to  convey. — See  Covenant  for  Title. 

w.K.r.  59 
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River,  soil  of,  463,  464,  and  nn. 

Road,  soil  of,  462,  463. 

waste  beside,  462,  463. 

Roman  equity,  indirect  influence  of,  176  and  nn. 

Royal  mines,  81  n. 

S. 

Sailoks,  informal  wills  of,  261 — 263. 

power  exercised  by,  421. 
guardian  appointed  by,  321  n. 

Sale,  contract  for,  makes  vendor  a  trustee,  196. 
must  be  in  writing,  200. 
general  position  of  parties  under,  649. 
of  particular  property. — See  under  Classes  op  Peopebty. 
by  particular  persons. — See  under  Classes  of  Peesons. 
powers  of,  in  particular  instruments. — See  under  Classes  or 
Instetjments. 

Sakctuaby,  49  n. 

Satisfaction  of  judgments,  291  n. 

Satisfied  terms,  592,  593. 

Scholastic  logic,  395. 

Schools,  sites  for,  79  n. 

SoiNriLLA  juris,  413,  414  and  n. 

Scutage,  47  and  n.,  53  n.,  54. 

Sealed  writings,  32  n.,  159 — 161. — And  see  Deed. 

Seakches  for  incumbrances,  &c.,  318,  661 — 664. 
annuities,  468,  663  and  n. 
land  charges,  469,  663. 
official,  318  n.,  662  nn.,  664  n. 

Sea-shoee,  464. 

Seignory,  5j,  459,  460,  482,  571. 

in  gross,  459,  460,  466,  482. 

Seisi^',  37. 

transfer  of,  required  to  be  notorious,  391. 

under  the  Statute  of  Uses,  184  sq.,  213,  410 — 414  and  n. 

transferred  by  executory  use,  410 — 413. 
in  demesne  or  in  service,  39  n. 
must  not  be  without  an  owner,  391 — 393,  400,  401. 
possession  is  evidence  of,  637. 
seisina  facit  stipitem,  241,  242,  755,  758. 
not  in  lessee,  211,  362. 
by  marriage,  334. 
per  mie  et  per  tout,  147. 

actual  seisin  required  for  curtesy,  335,  758 — 763. 
legal  seisin  required  for  dower,  351,  352,  355,  761. 
of  copyhold  lands  is  in  the  lord,  505,  506. 
of  a  rent,  467. 
of  mortgagee,  604. 
livery  of. — See  Liveby  of  Seisin. 
possibility  of,  413. 
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Seiztjrb  quousqiie  of  copyholds,  530,  531,  537. 

Sepabate  estate  or  property  of  married  woman. — See  Wipe. 

SEQUBSTK4TI0N  of  profits  of  benefice,  86  n. 

for  contempt  of  Court,  26  n.,  173  and  n. 

Seejeanty,  grand,  tenure  of,  50,  59. 
petty,  tenure  of,  53,  59. 
Smri,  42,  495  n. 
Sekvice,  lord  seised  in,  39  n. 

Sebvicbs,  feudal,  10,  13,  14,  16,  43,  47—54. 
a  charge  on  the  land,  71. 
enforced  by  distress,  68. 
on  grant  of  estate  tail,  114. 

for  life,  119. 
where  land  is  taken  under  writ  of  ekgit,  289. 
indivisible,  72. 
heriot,  521  n. 
attornment  necessary  on  grant  of,  467  n. 

Servient  tenement,  644. 

Settled  land,  express  powers  of  tenant  for  life,  119 — 124,  426 — 430. 
registration  of,  under  Land  Transfer  Acts,  709,  710. 
timber  on,  122,  123. 
improvement  of,  132 — 135  and  nn. 
duties  on,  increment  value,  676  n. 
reversion,  384  n. 

Settled  Land  Acts,  powers  given  by,  125  sg. 
to  what  persons,  113,  140. 

tenant  by  the  curtesy,  336. 

in  dower,  has  not,  357. 

of  equitable  estate,  199. 

in  fee  with  executory  limitation,  140,  414. 

in  tail,  113. 

exceptions,  113,  114. 
married  woman,  347. 
what  powers :  to  convey,  131. 

to  enfranchise  copyholds,  522. 

to  improve  land,  132 — 135  and  nn. 

to  lease,  126—128,  427  and  nn.,  430. 

to  grant  licence  to  copyholders  to  lease, 
507  n. 
to  mortgage,  130. 
to  partition,  150,  430  and  n. 
to  register  under  Land  Transfer  Act,  709. 
to  sell  or  exchange,  128,  429,  430. 

reservation  of  minerals  on,  430. 
to  cut  timber,  122. 
exercise  of  powers,  must  comply  with  terms  of  Act,  126. 

cannot  be  assigned  or  released,  131,  431. 
contract  not  to  exercise  is  void,  131. 
on  behalf  of  infant,  322. 
trustees  under. — See  Tbttstees.  ' 
capital  money  under. — See  Capital  Money. 
improvements  authorized  by,  132 — 135  and  nn. 
See  stats.  45  &  46  Vict.  c.  38 ;  47  &  48  Vict.  c.  18;   50  &  51  Vict. 
c.  30  ;  52  &  53  Vict.  u.  36  ;  and  53  &  54  Vict.  c.  69. 
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Sbttlbmbht,  under  the  Statute  of  Uses,  189,  411. 
voluntary  and  for  value,  80,  310,  311. 
fraudulent,  85,  310. 
of  renewable  leaseholds,  576,  577. 
of  copyholds,  532. 
marriage,  dower  extinguished  by,  353. 

form  of,  691—695. 

infant,  by,  320,  422. 

portions  for  children  secured  by,  585,  586. 

property  of  wife  protected  by,  341. 

shifting  uses  in,  411. 
protector  of,  107—110  and  nn.,  349,  350,  515,  533. 
execution  of,  in  equity,  196. 
equity  to  a,  340  and  n.,  575. 

duty  on  succession  under,  280 — 284  and  nn.,  455. 
covenant  for  title  in,  669. 

settlor,  conveyance  as,  669,  691.  > 

stamp  on,  695  n. 
modem  system  of,  104,  119. 
ancient,  69,  179. 

Settlement  estate  duty,  284  n. 

Severalty,  149,  244. 

Severance  of  joint  tenancy,  147  and  n.,  148. 
of  reversion,  564,  565. 

Shares  and  stocks,  29. 

Shelley's  case,  rule  in,  377 — 382,  425. 

Sheriee,  17,  24  and  n.,  288,  568. 

Shieting  use,  410  sq. 

of  copyholds,  537. 

SiGNiNS  of  deeds,  159,  160,  675. 

whether  necessary,  166. 

in  deed  exercising  power,  418. 
of  wills,  258,  259. 

Simony,  484. 

Socage  tenure,  44,  47,  50—52,  494. 
extension  of,  52,  53. 
derivation  of  word,  51. 

mllanum  socagium,  50  n.,  62  n.,  496,  497,  508. 
guardianship  in,  52,  321. 
incidents  of,  52. 

under  modem  law,  56,  58,  59. 
became  the  usual  free  tenure,  52,  55,  519. 
devise  of  lands  held  in,  27  n.,  76,  257. 

SOOHEMANNUS,  LlBER,  44,  50,  494. 

Soil  of  river  or  road,  463,  464. 

Soldiers  on  active  service,  wills  of,  261 — 263. 
guardian  appointed  by,  321  n. 
power  exercised  by,  421. 
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Solicitor  mortgagee,  costs  of,  601  n. 

remuneration,  678 — 680  and  nn. 
payment  of  purchase-money  to,  664,  665. 

Special  contract,  18  n.,  83. 
occupant,  138. 

Special  powers,  426 — 430. 

perpetuity  as  to  estates  given  under,  454. 

Special  tail. — See  Tail. 

Special  trusts,  187  and  n. 

Specialty,  heir  bound  by,  83,  302 — 305. 

Specific  performance  obtainable  in  Chancery,  174,  175  and  n. 
not  granted  of  voluntary  covenant,  193, 
of  contract  to  make  a  mortgage,  655. 

Speinginq  use,  410  sq. 

Stamps,  675. 

on  acknowledgment  for  production  of  deeds,  660  n. 

on  agreement,  200  n. 

on  benefice,  presentation  to,  481  n. 

on  conveyance  on  sale,  675  n. 

in  consideration  of  periodical  payments,  475  n. 
on  copyhold,  surrender  of,  527  n. 

covenant  to,  667  n. 
on  deed,  164  n. 

of  arrangement,  301  n. 
on  lease,  548  n. 

agreement  for,  549  n. 
assignment  of,  566  n. 
counterpart,  549  n. 
on  mortgage,  603  n. 

foreclosure  order,  611  n. 
receipt  by  building  society,  620  n. 
reconveyance,  604  n. 
transfer,  603  n.,  628  n. 
on  registered  land,  instruments  relating  to,  711  n. 
on  settlement,  marriage,  695  n. 
on  trust,  declaration  of,  201  n. 

new  trustees,  appointment  of,  205  n. 

vesting  property  in,  206  n. 
on  voluntary  conveyance,  81  n. 

Status  of  wives  and  children  as  to  nationality,  326  n.,  327  n. 

Statutes  merchant  and  staple,  292  n. 

Steward  of  manor,  526,  527,  529,  530. 

Stock  of  descent,  241  sq.,  753—756. 

Stocks  and  shares,  29. 

Sub-charge,  717. 

SuBDtPBUDATioN,  39,  40,  68,  71,  93,  114,  154. 
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StrcoESSioN  to   freeholds  and  chattels,   19,   20,   230  sq.— And  see 
Descent. 
duty,  280—282  and  nn.,  454,  455,  and  n. 
on  death  of  joint  tenant,  145  n. 
rates  of,  281  n. 

exemptions  from,  281  n.,  282  n. 
charge  of,  282  n. 
on  registered  land,  706  n.,  723. 
on  ijowers  of  appointment,  455  and 

Sufferance,  tenant  by,  544. 

mortgagor  ia,  604. 
Suing  out  livery,  49  n. 

Suit  of  Court,  49,  52. 

may  still  be  required,  56,  58. 
due  from  copyholder,  519. 

Summons,  proceedings  by,  appointment  of  new  trustees,  203  n. 
foreclosure,  610  n. 
redemption,  620  n. 
sale  of  judgment  debtor's  interest,  295  n. 

Support,  right  of,  34. 

Supreme  Court  of  Judicature  Acts. — See  stats.  36  &  37  Vict.  c.  66  ; 
38  &  39  Vict.  c.  77  ;  44  &  45  Vict.  c.  68  ;  and  47  &  48  Vict.  u.  61. 

Surrender  of  life  interest,  168  and  n.,  228. 

contingent  remainder  destroyed  by,  403. 
of  copyholds,  501,  525,  527  sq. 

in  and  out  of  Court,  527. 
presentment  of,  527. 
on  settlement,  532,  535. 
by  tenant  for  life,  535. 
covenants  for  title  on,  667. 
on  mortgage,  622,  623. 
of  married  woman,  528,  534. 
stamp  on,  527  and  n. 
to  use  of  wife,  528. 
to  use  of  will,  530. 
to  shifting  uses  inier  vivo<!,  535,  537. 
estate  tail  barred  by,  514,  515,  634. 
of  equitable  estate,  533 — 535. 
form  of,  765. 

nature   of   surrenderee's   right,   528 — 530, 
622. 
of  a  term  of  years,  586. 

effect  on  underlease,  371,  574. 

on  rent,  371. 
in  law,  576. 
power  of  mortgagor  or  mortgagee  to  accept,  608  n., 

614  n. 
must  be  by  deed,  587. 

Survivors  of  joint  tenants  entitled  to  the  whole,  145. 

of  copyhold,  no  fresh  admittance,  521. 

Suspension  of  power,  423,  424. 
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T. 
Tacking,  630,  632,  633,  635. 

Tail,  Estate,  93—115. 

copyholds,  in,  511 — 515. 

custom  to  entail,  513. 
equitable,  533,  534. 
how  barred,  514,  515. 
liable  for  debts,  517. 
stat.  De  Donis  does  not  apply  to,  511. 
creation  of,  by  deed,  218. 

"  in  tail,  in  tail  male,  cfec,"  218. 
in  equitable  estate,  195. 
marriage  articles,  in,  196. 
will,  by,  270,  272,  273. 
no  lapse  of,  268. 
"  failure  of  issue,''  271,  272. 
descent  of,  93,  115,  245. 

effect  of  Land  Transfer  Act  on,  115, 116, 239. 
joint  tenancy,  144. 

under  custom  of  borough  English,  61  n. 
when  in  remainder,  383. 
nature  and  incidents  of  : 

conditional  gift,  95. 
definition,  93. 
derivation  of  word,  97. 
donee  in  tail,  94. 
equitable,  198,  199.     ■ 

in  copyholds,  533,  534. 
forfeiture  of,  98,  115  n. 
general  and  special,  93,  143. 
no  merger  of,  in  fee  in  remainder,  402. 
liability  for  debt,  311,  312,  517. 
male  and  female,  93,  218. 
money,  in,  197. 
quasi  entail,  139,  140. 
position  and  powers  of  tenant  in  tail : 
bankruptcy,  on,  312. 
equitable,  198,  199. 

feoffment  by,  effect  of,  157  and  n,,  158. 
free  enjoyment,  114,  198. 
joint  tenants,  143,  144. 
limitation  of  actions  after,  639,  640. 
power  to  bar  entail,  94  sq. 

by  contract  of  sale  or  will,  112. 
by  deed  enrolled,  102,   104,  199.— 
And  see  Disentailing  Assurance  . 
by  fine,  103,  104. 
by  recovery,  99—103,  199. 
when  estate  is  in  remainder,  106. 
when  prohibited  from,  110,  111. 
to  lease,  113  and  n.,  114,  199. 
to  sell  or  exchange,  114,  199. 
tenure  of,  114. 
particular  kinds  of, 

after  possibility  of  issue  extinct.  111,  114. 
base  fee,  109,  113. 
ex  provisione  viri,  112. 
granted  by  Crown,  110,  113. 
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Taltaettm's  ease,  98. 

Taxation  of  costs,  680  n. 

Tenant  for  a  term  of  years,  and  for  life. — See  Lease,  Life,  Tail,  &o. 
to  the  prcecipe,  101. 
at  rack  rent,  136. 
in  capite,  39  n.,  41,  43,  46,  58. 

forbidden  to  aKenate,  40  n.,  74. 
special  burdens  on,  49  and  n. 

abolition  of,  55. 
definition,  38. 

Tenements,  16,  22,  33. 

dominant  and  servient,  600. 

Tenure  defined,  12. 

introduction  of  principle  of  feudal,  10,  12 — 15,  38. 

chattels  not  objects  of,  15. 

classification  of,  46 — 56. 

in  particular  places,  58 — 61. 

of  an  estate  in  fee,  tail,  life. — See  Pee,  Tail,  Lite. 

free,  16,  37  sg. 

origin  of  incidents  of,  38  sq. 

Booage,  by  knight's  service,  &c. — See  Socage,  Knight's  Sek- 

vice,  &c. 
of  leaseholder,  364. 
of  remainderman,  371,  372. 
incorporeal  hereditaments  not  objects  of,  479. 

Term  of  Years  : 

long  terms  for  securing  money,  584 — 595. 
proviso  for  cesser,  585. 
attendant  on  the  inheritance,  589 — 594. 
surrender  of,  586,  590. 
merger  of,  586. 
by  way  of  mortgage,  622. 
enlargement  of  long  term  into  fee  simple,  594. 
And  see  Lease,  Leasehold. 

TSSTATUM,  676. 

Thellusson,  Mr.,  Will  of,  442. 

Things  real  and  personal,  23 — 25. 

corporeal  and  incorporeal,  4 — 6. 

Tidal  river,  right  of  soil  of,  464. 

TiMBBK,  right  to  cut,  of  copyholder  or  lord  of  manor,  506  and  n. 
mortgagor  or  mortgagee,  606,  614. 
tenant  for  life,  121—123,  135. 
in  fee,  81. 
in  tail,  1 14. 
what  trees  are,  121  u. 

Time,  unity  of,  in  joint  tenancy,  143,  146. 

within  which  a  future  interest  must  arise. — See  Perpetuities. 
to  be  covered  by  searches,  664. 

limited    by    Statutes    of    Limitation.- — See    Limitation    of 
Actions. 
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Tithes,  486,  487. 

limitation  of  action  to  recover,  642. 
length  of  title  to,  651. 

Tithe  rent-charge,  487  and  nn.,  488. 

Title,  637—671. 

founded  on  possession,  637  and  n. 

under  ancient  feoffment,  646 — 648. 

marketable,  655,  701  n. 

good  holding,  701  and  n. 

searches,  318,  661—664. 

abstract  of,  649. 

by  prescription,  644 — 646. 

covenants  for. — See  Covenants  fob  Title. 

declaration  of.  Act  to  obtain,  697  n. 

proof  of,  646  sq. 

root  of,  651,  652. 

on  contract  to  grant  or  assign  a  lease,  655,  656. 

on  mortgage,  655. 

on  sale  of  particular  classes  of,  648  sq. — And  see 
under  class  of  property  sold, 
under  Statutes  of  Limitation,  638 — 643. 
unity  of,  in  joint  tenancy,  143. 

Title  deeds,  alteration,  &c.,  of,  162  and  n. 
attested  copies  of,  659  n. 
deposit  of,  by  way  of  mortgage,  624,  625. 

in  Middlesex  or  Yorkshire,  631,  632. 
of  land  certificate,  718. 
marked  with  notice  of  registration,  702. 
pass  on  conveyance  of  land,  678  n. 
possession  of,  who  entitled  to,  657  sq. 

tenant  for  life,  657. 
vendor    retaining    other 
land,  659. 
importance  of,  656 — 658. 
production  of,  by  mortgagee,  658,  659. 

by  applicant  for  registration,  699. 
by  vendor,  649. 
covenant  for,  659  n. 
acknowledgment  of  right  to,  659 — 661 
recitals  in,  660. 
safe  custody,  undertaking  as  to,  660. 

Titles  of  honour,  are  real  property,  488. 

Tortiotis  operation  of  a  feoffment,  157,  158. 

Transfer  of  land  required  to  be  notorious,  214. — See  Conveyance. 
of  registered  land,  711,  714,  716. 
of  mortgage,  628. 
of  registered  charge,  717. 

Treason,  forfeiture  for,  49,  50. 

avoided  by  feoffment  to  uses,  180- 
abolition  of,  56,  115  n. 
copyholds,  of,  519. 
civil  death,  120. 
equitable  estates,  202. 
estate  tail,  98,  115  n. 


Digitized  by  Microsoft® 


826  INDEX. 

Tkeastjry  Commissioners,  certificate  of,  308  n. 

Trespass,  185  n. — And  see  Possession. 

Tribal  Community,  492. 

Trustees,  appointment  of,  203 — 205  and  nn. 

covenants  for  title  "  as  trustee,"  667,  669. 

custodian,  estate  of,  208, 

devolution  of,  146,  202,  203,  255,  256,  278. 

on  bankruptcy,  203  n.,  316. 
in  copyholds,  533. 
on  failure  of  heirs,  203. 
on  lunacy,  204,  207  and  n. 

escheat  of,  58,  n.,  203. 
usually  joint  tenancy,  145,  202,  625. 
under  wills,  274,  275. 
vested  in  new  trustees,  205 — 207,  438. 
judicial,  207,  208. 

married  woman,  348  and  n.,  528,  575. 
mortgagees,  626,  627. 
position  of,  191,  192. 

as  to  copyholds,  are  tenants  of  the  lord,  532. 

equitable  jurisdiction  over,  175  n.,  187,  190. 

improper  advantage  not  allowed,  194,  577. 

lien  for  costs,  316. 

sale  or  mortgage  to  pay  testator's  debts,  277  n. 
public,  208,  209. 

receipt  for  money  paid  to,  665  and  nn. 
retirement  of,  204,  205,  208. 

to  preserve  contingent  remainders,  404,  405  and  n. 
vendors  are,  196. 
undertaking  for  safe  custody,  661. 

Trustee  in  Bankruptcy, 

property  of  bankrupt  vests  in,  85,  86,  300,  307,  569. 
power  over  copyholds,  517. 
estate  tail,  312. 
disclaimer  of  leaseholds  by,  569,  570. 

of  land  burdened  with  onerous  covenants,  478,  570. 
voluntary  conveyance  is  void  against,  310,  311. 
wife's  equity  to  a  settlement  enforced  against,  340  n. 
exercise  of  powers  of  bankrupt  by,  416. 
registration  of,  under  Land  'Transfer  Acts,  720,  721. 

Trustees  under  Settled  Land  Acts,  126 — 128. 
appointment  of,  694. 

capital  money  to  be  paid  to,  123,  126,  129.  729. 
investment  of,  in  names  of,  130. 
consent,  to  cutting  timber,  122. 

to  sale  or  lease  of  mansion  house,  126. 
notice  to  be  given  to,  of  intention  to  sell  or  lease,  126 — 128. 

of  scheme  of  improvements,  133. 
powers  over  land  of  infant,  322. 

provisions  of  Land  Transfer  Acts  as  to  application  for  registra- 
tion   of    tenant   for 
life,  720. 
capital  money,  729. 
registration  of,  709. 


Digitized  by  Microsoft® 


INDEX.  827 

Trusts,  186—210. 

old  forms  of,  178—183. 
modem,  183,  677. 
special  and  simple,  186,  187,  191. 
for  sale,  197  and  n. 
implied  and  resulting,  193,  194,  200. 
constructive,  194,  200. 
executed,  executory,  195  and  n. 
creation  and  transfer  of,  193,  199,  200. 
notice  of  a  trust,  181,  192. — And  see  Notice. 
declaration  of,  stamp  on,  200  n. 
in  a  will,  274. 
for  alien,  328. 
of  copyholds,  532. 
of  renewable  leaseholds,  576,  577. 
in  respect  of  long  terms,  584  sq.,  622. 
of  reversion  of  mortgaged  leaseholds,  624. 
for  separate  use. — See  Wife. 
limitation  in  cases  of  express,  641,  643. 
See  also'  Equitable  Estate. 

Turbary,  common  of,  461. 

U. 
Unborn  persons,  439  sq. — And  see  Perpetuities. 

Underlease,  553,  570 — 574. 

contract  to  grant,  656. 

definition  of,  570,  571. 

distress  on,  571,  572. 

not  a  breach  of  covenant  not  to  assign,  553. 

not  determined  by  surrender  of  head  lease,  574. 

in  Middlesex  or  Yorkshire,  574. 

in  registered  land,  574,  698. 

not  an  estate  in  original  term,  572. 

mortgage  by,  624. 

sale  of,  651. 

Undertakinq  for  safe  custody,  660  and  n. 

Undertenant  bound  by  restrictive  covenants,  572  n. 
no  privity  with  lessor,  572. 
relief  against  forfeiture,  367  n.,  573  and  n. 
goods  privileged  from  distress  by  lessor,  366,  572. 

Unities  of  a  joint  tenancy,  143,  146,  521. 

Unregistered  Assurances  in  Middlesex,  of  Registered  Land,  in 
Yorkshire. — See  Middlesex,  Registered  Land,  Yorkshire. 

Unstamped  instruments,  81  n. 

"  Unto  and  to  the  Use  of,"  158,  188  n.,  220. 

User,  immemorial,  644. 

abandonment  by  non-user,  646 

Uses,  nature  of,  181. 
origin  of,  179  sq. 
enforced  in  Chancery,  181 — 183,  410. 
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Uses,  express  or  implied,  182,  185. 

raised  by  bargain  and  sale,  182,  188,  213,  215,  227. 
alienation  of,  182. 
resulting,  185. 
special,  187. 

"  to  the  use  of,"  158,  186,  188,  219,  220. 
no  use  upon  a  use,  187  n.,  188—190,  227. 
conveyance  to,  220,  221. 

doctrine  of,  applicable  to  wills,  76,  178,  179,  274. 
springing  and  shifting,  410. — See  Executory  Intbkest. 
power  to  appoint  a  use,  417,  427. 
to  bar  dower,  425,  750. 
creation  of  rent-charge  by,  469,  470. 
might  be  devised,  257. 

Statute  of,  184  sg.,  410.— And  see  27  Hen.  VIII.  c.  10. 
does  not  apply  to  copyholds,  531. 
to  leaseholds,  187. 

Usual  covenants  in  a  lease,  556  n. 

Usury  laws,  repeal  of  the,  598  and  n. 


V. 

Valuable  consideration,  80,  160,  228,  310. 
intended  marriage  is,  228  n. 

And  see  Voltoitaby  Convbyanoe. 

Vexdoe,  lien  of,  for  unpaid  purchase-money,  607  n.,  625. 

in  Middlesex  or  Yorkshire,  631,  632. 
covenants  for  title  by,  666 — 669. 

and  Purchaser  Act,  1874.— See  stat.  37  &  38  Vict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  196,  649^ — 660. 

Vested  remainder,  371  sq. 

See  also  Remainder. 

Vksting  Orders  of  estates  of  trustees,  207. 

of  leaseholds  of  b^nlcrupt,  478,  570. 

on  forfeiture  of  head  lease,  573. 

on  sale  of  land  subject  to  incumbrances,  654. 
declaration  vesting  land  in  trustees,  206,  438. 
reconveyance  effected  by,  619  n. 

Vicarages,  advowsons  of,  483 

ViLL.a,  41  and  n.,  492. 

Village  Communities,  461,  492. 

ViLLAifi. — See  Villeins. 

Vii.LAyuM  soCAOiVM,  50  n.,  62  n.,  496,  497,  508. 

Villeins  or  villani,  42,  43,  45,  492^500,  512. 
regardant  or  in  gross,  499  n. 
services  of,  43,  45,  494 — 496.  499 
personal  status  of,  493 — 496. 
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ViLLENAGE,  tenure  in,  16,  45,  493—500,  512,  520. 

at  will  only,  unless  supported  by  covenant,  17 

and  n.,  491,  496. 
devolution  by  custom,  20. 
subsequent  growth  of,  497 — 500. 
absolute  {purum),  496. 
privileged,  496,  497. 

ViLLEXAaivM,  16,  492  and  n. 

ViROATA,  493  n. 

VonTNTAKY  conveyance,  79,  80  and  nn. 

bound  by  judgment  debts,  297. 
to  charity,  81  n. 
estate  duty  after,  81  n. 
stamps  on,  81  n. 
by  registered  transfer,  712. 
covenants  not  specifically  enforced,  193. 
settlement  void  against  trustee  in  bankruptcy,  310,  311 
416. 
by  person  of  unsound  mind,  323. 
by  drunken  man,  323. 
under  power,  416. 

Vouching  to  warranty,  100 — 102. 

W. 
Waivee  of  breach  of  covenant  in  a  lease,  564. 

Wardship,  prevented  by  feoffment  to  uses,  55  nn.,  180. 
knight's  service,  48. 
socage,  52,  322. 
abolished,  55,  321. 
tenant  in  tail,  114. 
a  chattel  real,  48  n. 

Waeeaniy  implied  by  word  "  give,"  647,  670. 
on  feoffment,  647. 
on  grant  by  the  King,  38  n. 
on  sub-infeudation,  39,  647  n. 
by  heir,  of  reasonable  gifts,  69,  647,  648. 
use  of,  in  common  recovery,  99 — 102. 
express,  647. 

Waste,  by  tenant  in  tail,  114. 

by  tenant  for  life,  2  n.,  121—123,  128,  134,  135,  55" 

equitable,  198. 
by  tenant  subject  to  executory  limitation,  414. 

at  will,  544. 
by  grantee  of  rent-charge  in  possession,  472. 
by  lessee,  555  and  n. 
by  mortgagor  in  possession,  606. 
by  copyholder,  507. 
permissive,  122,  507,  544,  555  and  n. 
voluntary,  121. 
equitable,  123. 

land  of  manor,  42,  461,  462,  482,  527. 
strips  of,  by  the  roadside,  462,  463. 
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Watee,  description  of,  35. 

prescription  of  right  to,  645,  646. 

rights,  passing  on  a  conveyance,  674,  681. 

Way,  rights  of,  31,  82,  465. 

prescription  for,  644,  645. 
pass  on  conveyance,  674,  681. 

Widowhood,  estate  during. — See  Doweb. 

Wife  : 

common  law  rules  as  to,  333 — 340. 
capacity  of,  324,  336. 
chattels  of,  belong  to  husband,  334. 
contracts  of,  324. 
contingent  remainder  of,  conveyed  by  deed  acknowledged 

399  n. 
conveyance  to,  by  husband,  339. 

of  copyholds,  528. 
copyholds  of,  joint  disposition  by  husband  and  wife,  528. 

rents  and  profits  belong  to  husband,  538. 
husband,  rights  of,  334  sq. — And  see  Cuktesy. 
freeholds  of,  rents  and  profits  belong  to  husband,  334. 
seisin  acquired  by  husband,  334  and  n. 
disposable  by  husband  to  extent  of  his  interest, 

335,  336. 
liable  to  debts  of  husband,  335,  336. 
descent  of,  to  heir,  336. 
joint  disposition  by  husband  and  wife,  336. 
will  of,  capacity  to  make,  336. 
conveyance  of,  by  fine,  337,  421. 

by  deed  acknowledged,  337  and  n.,  338, 422. 
husband  and  wife  one  person,  334,  338 — 340, 

347. 
taking  by  entireties,  339,  347. 
And  see  Dower. 
leaseholds  of,  574,  575. 

descent  of,  575. 
trustee  of  freeholds,  348,  528. 
equitable  rules  as  to,  340 — 344. 
contracts  of,  343. 

equity  to  a  settlement,  340  and  n.,  575. 
freeholds  of,  rents  and  profits  belong  to  husband,  340. 

joint  dispositions  by  husband  and  wife,  341. 
trust  for  separate  use,  341. 
conveyance  of,  343. 
copyholds,  532,  535,  538. 
husband  declared  a  trustee,  341. 
leaseholds,  575. 
property   may   be   made  inalienable,   342. — And   see 

Restraint  on  Anticipation. 
will  of,  342. 
leaseholds,  575. 
personal  estate,  342. 

powers  of  appointment,  between  husband  and  wife,  421,  422. 
exercise  of,  by  wife,  421. 
relief  against  defective  execution  of, 

420. 
release  of,  431. 
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Wife — continued. 

statutory  provisions  as  to,  344 — 350. 
conveyance  to,  by  husband,  347. 
contracts  of,  345. 

freeholds  of,  rents  and  profits  do  not  belong  to  husband,  345 
conveyance  of,  345. 
descent  of,  346. 
restraint  on  anticipation,  345,  347. 
leaseholds,  575. 

long  term,  enlargement  of,  594  n. 
separate  property,  344,  538. 
trust  estates  in  freeholds,  348,  349. 

"  bare  trustee,"  348  and  n. 
in  leaseholds,  575,  576. 
in  copyholds,  528. 
will  of,  344. 
under  Settled  Land  Acts,  348. 

protector  of  settlement,  349,  350. 
copyholds  of,  529,  535,  538. 

seizure  qnmisque  against,  531. 

joint   disposition    by    husband   and    wife    of 

wife's  equitable  estate,  534. 
rents  and  profits  do  not  belong  to  husband,  538. 
limitation  of  actions,  638. 
covenants  for  title  on  conveyance  by,  668  n. 
of  intestate,  has  charge  on  estate,  246. 
succession  duty  on  devise  to,  281  n. 
status  of,  as  to  nationality,  326  n.,  327  n. 

Will: 

formalities  of : 

writing  required,  258. 

witnesses  and  signature,  258 — 260,  420,  530. 
probate  of,  21,  263—265. 

registration  of,  in  Middlesex  and  Yorkshire,  278,  279. 
revocation  of,  265  and  nn.,  266. 

nuncupative,  261 ;  and  see  Wills  of  Soldiers  and  Sailors,  below, 
by  particular  persons  : 
infant,  260. 
joint  tenant,  146,  146. 
married  woman,  336. 

of  separate  property,  342,  346,  347  n. 
soldiers  and  sailors   on  active  service,   261 — 263  and  nn., 
265  n.,  321  n.,  421. 
of  particular  property  : 

real  estate,  27  and  n.,  29,  72  n.,  75,  76. 

lands  held  by  socage  or  knight's  service,  27  n., 

76,  257. 
estate  pur  autre  vie,  138. 

in  rent-charge,  474. 
in  copyholds,  615. 
use  of  land,  178—180,  182,  257,  432. 
contingent  remainder,  398,  435. 
property  subject  to  power,  416,  420 — 423. 
copyholds,  28  n.,  529,  530,  536,  537. 
rent-charge,  478. 
gavelkind  land,  75,  257. 
effect  on  estate  tail,  112. 
escheat,  56 — -58. 
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Will — -continued. 

personal 'estate,  260 — 263. 

leaseholds,  567,  568. 

effect   on   covenant  against   assign- 
ment, 554. 
chattels,  20,  21,  260. 
construction  of,  118,  119,  269—275. 
"  die  without  issue,"  271,  272. 
speaks  from  death,  267. 
passes  all  testator's  interest,  119. 
charge  of  debts  and  legacies,  84,  276,  277  and  n.,  305. 
direction  for  payment  of  debt,  84,  607  n. 
uses  and  trusts,  274,  275. 
general  devise,  267. 

exercise  of  powers  by,  423. 
leaseholds  and  freeholds  pass  by,  567. 
devise  to  heir,  275. 

to  issue  of  testator,  268,  269. 
to  executors  for  sale,  433,  536. 
contingent  remainder,  398. 
executory  interest,  432,  434  and  n.,  441  u.,  536. 
lapse,  268,  269. 
whether  escheat  prevented  by,  56,  57  and  n. 

Will,  tenant  at,  543,  544. 

'  cestui-que-use,  183,  544. 
copyholder,  505. 

Wills  Act.— See  stat.  7  Will.  IV.  &  1  Vict.  u.  26. 

"  Without  impeachment  of  waste,"  123,  128. 

Witnesses  to  a  deed,  675. 

transferring  registered  land,  711. 
to  a  will,  259,  260,  420,  530. 
to  the  exercise  of  powers,  418,  419. 

Woods  and  Forests,  Commissioners  of,  57  n. 

WOEDS  of  limitation,  necessity  of,  117 — 119, 155, 217—219  and  n. ,  377. 
for  equitable  estate,  195. 

life  estate,  117. 

fee  simple,  155,  218,  219  n.,  377,  388  n. 

estate  tail,  156,  218,  377. 

estates  in  copyholds,  510. 

joint  tenancy,  145. 
in  tail,  143. 

vested  remainder,  374. 
what  are  considered  as,  376 — 382,  425. 

in  marriage  articles,  196. 

in  wills,  270—274. 

WoEKiNO  class  dwellings,  79  n.,  133  n. 

Writ  or  order  affecting  land,  registration  of,  291 — ^294. 
search  for,  318,  662. 
of  elegit,  288  and  n. — And  see  Elegit. 
oi  fieri  fasias,  288,568. 
of  waste,  abolished,  122. 
for  recovery  of  dower,  356  n. 
of  partition,  149,  244. 
of  right,  99,  644. 
of  possession,  for  arrears  of  tithe  rent-charge,  488. 
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Writing,  necessity  for,  on  creation  of  lease,  165,  168  n.,  547. 

trust,  200  and  n. 
transfer  of  incorporeal  property,  31. 
feoffment,  158. 
bargain  and  sale,  216. 
conveyance  of  freehold,  165,  168  n.,  226. 
assignment  of  lease,  565. 

trust  estate,  200. 
surrender  or  exchange,  168  n. 
contract  for  sale  of  interest  in  land,  200. 

in  consideration  of  marriage,  200. 
will  of  land,  258. 
nothing  but  deeds  iormerly  called,  159,  160. 

Wrong,  estate  by,  157,  158,  637  n. 


Y. 
Yard  land,  494  n. 
Year  to  year,  tenant  from,  544—546. 

Yorkshire,  registration  in,  of  adjudication  order,  302  n. 

affidavit  of  intestacy,  280. 

bargain  and  sale,  227  n. 

conveyance,  222,  223,  656,  676. 

enfranchisement,  522  n. 

judgment,  298. 

lease,  550,  551. 

assignment  of,  566,  574. 
underlease,  574. 

mortgage,  631,  632. 

rent-charge,  469. 

vendor's  lien,  memorandum  of,  632. 

will,  278,  279. 

writ  of  execution,  298. 
search  in,  661. 
land  removed  from  operation  of  Land  Transfer  Acts,  736. 
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